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PREFACE 

TO    THE    NINTH    EDITION. 


Since  the  publication  of  the  last  Edition  of  this 
Work  no  material  alteration  has  been  made  in  the 
law  relating  to  Arbitration. 

The  jurisdiction  of  the  Masters  has  been  ex- 
tended by  a  Eule  made  in  1902  (Order  XIV.  r.  7), 
whereby,  upon  an  application  for  judgment  under 
Order  XIV.  r.  1,  an  order  may  be  made,  with  the 
consent  of  the  parties,  referring  the  action  to  a 
Master  as  a  referee  under  the  Arbitration  Act, 
1889,  s.  14. 

The  case  of  Wynne-Finch  v.  Chaytor  has 
definitely  determined  that  the  judgment  directed 
by  a  referee  or  arbitrator  is  a  judgment  of  the 
High  Court,  and  has  also  settled  the  tribunal 
to  which  an  appeal  lies  from  the  judgment  of  a 
referee. 

The  question  of  the  time  for  appealing  from 
the  judgment  of  a  referee  appears  to  be  still 
unsettled. 

Alterations  have  been  made  in  some  of  the 
Statutes  which  contain  provisions  for  arbitration, 
notably  by  the  Agricultural  Holdings  Act,  1900, 
and  the  Factory  and  Workshop  Act,  1901. 


VI  PREFACE. 

There  have  been  several  decisions  of  import- 
ance with  regard  to  claims  for  compensation  under 
the  Lands  Clauses  Act,  1845. 

Very  considerable  additions  have  been  made 
to  the  Index,  and  no  pains  have  been  spared  to 
make  it  as  complete  as  possible. 

The  Table  of  Cases  has  been  remodelled  by 
giving  the  date  and  all  the  references  of  each 
case. 

The  Editors  wish  to  express  their  thanks  to 
Mr.  Hekbert  W.  Prichaed  for  the  preparation  of 
the  Table  of  Cases,  and  for  his  assistance  in 
preparing  the  Index. 

EDWAKD  POLLOCK, 
HAKOLD  W.   POLLOCK. 

December,  1905. 
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PART  THE  FIRST. 


^hc  Submission 


CHAPTER   I. 

WHAT  MATTERS  MAY    BE    REFERRED    TO   THE   DECISION 
OF   AN   ARBITRATOR. 


SECTION   I. 

MATTERS   AFFECTING  THE   CIVIL   INTERESTS   OF   THE   PARTIES. 

1.  Civil  rights   of  the  parties^ — All   matters  in  dispute      ^-'^^'^  ^• 
concerning  any  personal  chattel  or  personal  wrong  may  be 


referred  to  the  decision  of  an  arbitrator  (a).     Thus  breaches  ;i,lj  ™t*/,f;!!^ 

\   '  concerning 

of  contracts  generally,  breaches  of  promise  of  marriage  Qj),  personal 
trespass,  assaults,  charges  of  slander  (c),  diti'erences  respecting  personal 
partnership  transactions  {d),  or  the  purchase  price  of  property  wrongs, 
(c),  and  questions  relating  to  tolls  (/),  or  the  right  to  tithes 
{g),  may  all  be  the  subjects  of  a  reference. 

There  was  a  great  jealousy  formerly  in  allowing  questions  Real  pro- 
respecting  the  title  to  real  property  to   be  determined  by  ^^^  ^ ' 
arbitration,  though  it  was  held  even  then,  that  an  arbitrator 
might  direct  a  feoffment  or  release  of  lands  {h).     But  at  the 

(«)  Bac.  Ab.  Arb.  A. ;  Blake's  (e)  Round  v.  Hatton,  10  M.  & 

case,  6  Rep.  43  b ;    Black.  Com.  \V.  6G0  ;  12  L.  J.  Ex.  7. 

iii.  15^  15th  ed.  ;  Bakery.  Towns-  (/)  Allen  v.   Milner,  2  C  &  J. 

hend,  7  Taunt.  422.  47  ;  1  L.  J.  (N.  S.)  Ex.  7. 

(h)  16  Ed.  IV.  2,  pi.  6.  ((/)  Prosser  v.  Goringe,  3  Taunt. 

(c)  Linch    v.    Dacy,     1     Keb.  420. 

848.  (/()  3  Black.  Com.  15,  15th  ed. ; 

{d)  Hewitt  V.   Hewitt,  1   Q.  B.  Com.  Dig.  Arb.  D.  3  ;  Rolle,  Ab. 

110;  Wilkinson  i-.  Page,  1  Hare,  Arb.  B.  14,  E.  2,  F.  9,  K.  15,  V.  ; 

276  ;  Waters  v.   Taylor,  15  Ves.  Marks  v.  Harriot,  1  Ld.  Raym. 

10.  114. 
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WHAT   MAY   BE   REFERRED. 


Part  I. 
CH.  I.  s.  1. 


present  day  it  is  clear  that  a  partition  of  the  lands  of  joint 
tenants  (?'),  or  tenants  in  common  {k),  may  be  made  by  an 
arbitrator;  and  that  settlements  of  disputed  boundaries  (/), 
of  questions  between  landlord  and  tenant  respecting  waste 
{m),  of  title  to  land  by  devise  {n),  and  of  title  to  land  in 
general  (o),  may  all  now  be  effected  by  arbitration. 


Questions  of 
law. 


Actions  at 
law  and  suits 
in  equity. 

Judgments. 


Reference  of 
action  at 
Common 
Law. 


Under  Arbi- 
tration Act, 
1889. 


Action  in 
County  Court. 


Pure  questions  of  law  may  be  referred  to  the  decision  of 
an  arbitrator  (jf).  So  he  may  be  called  upon  to  determine 
the  liability  of  a  party  on  a  promissory  note  (^),  or  to  put 
his  construction  on  the  effect  of  a  will  (r). 

All  actions  at  law  and  in  equity,  excepting  perhaps  actions 
upon  penal  statutes  by  common  informers  (s),  may  be  deter- 
mined by  arbitration. 

Parties  may  refer  to  arbitration  whether  a  judgment  has 
been  properly  obtained,  whether  it  has  been  satisfied,  or 
whether  it  is  void  or  erroneous  (0- 

The  reference  of  an  action  might  be  made,  by  consent,  at 
Common  Law  at  any  stage  of  the  proceedings  from  the 
issuing  of  the  writ  (w)  to  the  trial  at  Nisi  Prius  {x) ; 
sometimes  even  after  verdict  {y). 

Now  under  the  Arbitration  Act,  1889  {z),  the  whole  cause 
or  matter  or  any  question  arising  therein  may  be  referred  by 
consent,  and  in  certain  cases  compulsorily  by  the  order  of 
the  court  or  a  judge. 

This  subject  will  be  considered  later  {a). 

By  s.  104  of  the  County  Courts  Act,  1888  (5),  a  County 
Court  judge  may,  in  any  case,  with  the  consent  of  both 


(i)  Knight  ('.  Burton,  G  Mod. 
231. 

(A)  Johnson  v.  Wilson,  Willes, 
248. 

(0  Taylor  v.  Parry,  1  M.  &  G. 
004. 

(m)  Hunter  v.  Rice,  15  East, 
100. 

(n)  Downs  v.  Cooper,  2  Q.  B. 
250;  11  L.  J.  Q.  B.  2. 

(p)  Doe  d.  Morris  v,  Rosser,  3 
Eastj  15. 

{p)  Ching  V.  Ching,  0  Ves.  281 ; 
Young  V.  Walter,  1)  Ves.  304  ; 
Mathow  V.  Davis,  1  Dowl.  N.  S. 
070. 

(7)  Wilkinson  v.  l*age,  1  Hare. 
270. 


(r)  Steflf  V.  Andrews,  2  Madd.  0. 

(,s)  Stat.  18  Eliz.  c.  5. 

{t)  Barry  v.  Grogan,  IG  W.  R. 
727. 

(»()  Rogers  v.  Dallimore,  6 
Taunt.  Ill ;  Wynne  v.  Edwards, 
12  M.  &  W.  708  ;  13  L,  J.  Ex. 
222. 

(x)  Allenby  v.  Proudlock,  4 
Dowl.  54. 

(1/)  Thoni2)son  v.  Jennings,  10 
Moore,  110  ;  3  L.  J.  (O.  S.)  C.  P. 
80. 

(2)  52  &  53  Vict.  c.  49,  ss.  13 
and  14. 

(a)  Pt.  I.  c.  3,  s.  4,  d.  6. 

{h)  51  &  52  Vict.  c.  43. 


CIVIL  INTERESTS.  3 

parties  to  the  action,  order  the  same,  with  or  without  other      I'aut  I. 
matters   within    the   jurisdiction   of    the   court   in   dispute     ^"'  ^'  ^'  ' 
between  such  parties,  to  be  referred  to  arbitration  (c). 

When  the  subject-matter  is  clearly   illegal,  no   binding  Not  matters 
award  can  be  made.  *  ^°^  ' 

Thus,  when  a  bill  of  exchange  was  accepted  for  a  sum 
awarded  due  on  illegal  stock-jobbing  transactions,  the  arbi- 
trator to  whom  it  had  been  indorsed  was  held  not  entitled 
to  sue  upon  it  (d). 

But  where  transactious  between  parties  have  been  closecl  Illegal  items 
by  a  general  award  apparently  good,  the  courts  have  refused  ^"  ^^^^^^^  • 
to  re-open  them  on  a  suggestion  that  some  illegal  item  has 
been  admitted  in  account  (e). 

The  future  conduct  of  parties  with  respect  to  the  enjoy-  Future  use 
ment  of  property,  in  matters  beyond  the  power  of  any  ^  P^^P®^  ^  ■ 
court  to  prescribe,  is  often  submitted  to  the  regulation  of  an 
arbitrator.  Thus,  an  arbitrator  has  been  called  upon  to  set 
out  wiiat  road  one  of  the  contending  parties  should  have  over 
certain  lands  (/),  to  determine  with  respect  to  such  things 
as  a  pump,  a  yard,  a  doorway,  a  hedge  and  ditch  ((/),  a  flue, 
or  a  watercourse  (h),  how  they  shall  in  future  be  enjoyed 
and  used,  and  even  to  say  generally  w^hat  shall  be  done  by 
the  parties  respecting  the  matters  in  dispute  (i). 

II.  Matters  referred  under  special  statutes.] — As   it   often  Public  and 
happens  that  by  reason  of  various  conflicting  rights  private  by  g^tute!  ^^ 
persons  cannot  deal  with  their  respective  interests  in  lands 
as  they  wish,  the  authority  of  parliament  is  frequently  sought 
to  authorise  the  submission  to  arbitration  of  all  the  interests 
concerned,  public  as  well  as  private. 

Thus,    under    the    sanction    of    an    act    of    parliament,  luclosing 
the    inclosing   of    commons,    the   allotment   of    lands,   the  '^°'""^^^'''  ''^• 
determining  compensation  for  rights  of  common,  the  setting 

(c)  See  Rule  XX.,  County  Court  (r/)  Boodle  v.  Davies,  3  A.  &E. 
Rules,  1889.                                            200. 

(d)  Steers  v.Lashley,  G  T.  R.  GI.  /7\  -d  m-fj.         n   t»      i 
/  \  \\T  ^  1     1,             T                  n          ('')  Ross   V.    Clifton,    9   Dowl. 

(e)  Wohlenberg  v.  Lageman,  6       o-,.  -^  ' 

Taunt.  251.  '^'^^• 

(/)  Allenby    v.    Proudlock,    4  (i)  Wrightson   v.    Bywater,    3 

Dowl.  54.  M.  &  W.  199. 

15  2 


WHAT   MAY   BE  EEFERRED. 


Part  I.      out  public  roads,  the  commuting  tithes,  the  defining  bound- 

. '. .  aries,   and    the    otherwise    modifying    public   and    private 

nr™"&^°^     interests,  are  frequently  effected  by  an  award  (Jc). 


Companies 
Clauses  Act, 
1845. 


Modern  statutes  have  greatly  enlarged  the  class  of  cases 
which  may  be  or  which  must  be  determined  by  arbitra- 
tion. 

By  the  Companies  Clauses  Act,  1845,  facilities  are  given 
for  obtaining  an  award  on  questions  authorised  or  directed  to 
be  decided  by  arbitration  by  any  special  act  incorporating  a 
joint  stock  company  for  the  purpose  of  carrying  on  any 
undertaking  (/).  Under  the  Companies  Act,  1862  (on),  by 
ss.  72  and  73,  provision  is  made  that  any  company  under 
that  act  may  refer  to  arbitration  in  accordance  with  the 
Eailway  Companies  Arbitration  Act,  1859  (71),  any  existing 
or  future  difference  between  itself  and  any  other  company  or 
person,  and  by  s.  162,  any  dispute  as  to  the  price  to  be  paid 
for  the  ]3^irchase  of  the  interest  held  by  any  dissentient 
member  in  any  company  proposed  to  be  or  in  the  course  of 
being  voluntarily  wound  up  in  accordance  with  s.  161  is  to 
be  settled  by  arbitration  under  the  Companies  Clauses  Act, 
1845.  The  right  of  arbitration  under  this  section  is  not 
ousted  by  a  clause  in  the  articles  of  association  providing 
other  means  of  fixing  such  price  ;  the  agreement  intended 
by  s.  162  being  apparently  an  agreement  between  the  dis- 
sentient member  and  the  liquidator  (0). 

Where  any  lands  are  authorised  by  any  act  of  parliament 
to  be  taken  for  undertakings  of  a  public  nature,  the  Lands 
LandsClauses  Clauses  Act,  1845,  provides  that  in  case  the  promoters  of  the 
undertaking  and  the  party  interested  in  the  lands  cannot 
agree,  when  the  compensation  claimed  or  offered  shall  exceed 
fifty  pounds,  the  latter  may  claim  to  have  the  amount  of 
compensation  due  to  him  determined  by  arbitrators  according 
to  the  provisions  of  the  act  (2)). 


Act,  1845. 


(Jc)  Johnson  V.  Hodgson,  8 East, 
.38;  R.  V.  Nockolds,  1  A.  &  E. 
24.J  ;  Doe  (/.  Harris  v.  tSanndor, 
rt  A.  &  E.  GG4  ;  Willougliby  /;. 
\Villouirlil)y,  4  Q.  B.  087  ;  12  L. 
J.  Q.  13.  281. 

(0  8  &  9  Vict.  c.  10,  ss.  128— 
134. 


(m)  25  &  20  Vict.  c.  89. 

(n)  22  it  23  Vict.  c.  59. 

(o)  l{iiriiig-(«ould  V.  Sliarping- 
ton,  itc.  Syndicate,  [1899]  2  Cli. 
80  ;  (58  L.  J.  Ch.  429. 

(p)  8  it  9  Vict.  c.  18.  See  Ap- 
pendix of  Statutes  ;  see  post^  I't.  I. 
ch.  3,  s.  b,  d.  3. 


CIVIL  INTERESTS.  I 

Differences  as  to  the  price  of  lauds  resold  by  the  pro-      Part  I. 
moters  (q),  and  the  compensation  by  reason  of  interests  in '  '  '   ' 


land  being  injuriously  affected  by  the   works   (r),  may  be 

determined  in  like  manner. 

These  provisions  have  also  been  made  applicable  for  ascer-  Markets  and 

tainiug  the  amount  of  compensation  for  lands  authorised  to        ' 

be  taken  or  used  under  the  provisions  of  any  act  for  making  docks,  aud 

markets  and  fairs  (s),  or  harbours,  docks,  and  piers  (0,  or  l''^"" 

Waterworks, 
waterworks  for  supplying  towns  with  water  (u),  or  improve- 

ments  in   towns  (x),   or  cemeteries  (y)  ;    and  also  for   the  menta  in 

lands  taken,  and  the  damages  caused  to  any  lands,  by  pro-  ^'^^^' 

ceedings  under  the  Act  to  facilitate  the  Drainage  of  Lands  in  „    . 

°  o  Drainage. 

England  and  Wales  (z). 

Under  the  Eailways  Clauses  Act,  1845  (a),  s.  6,  compen-  Railways 

sation  for  lands  taken  or  used  for  the  construction  of  any  jg^s  ' 

railway,  or  injuriously  affected  thereby,  may  be  determined  Lands  taken. 

by  arbitration  under  that  act  and  the  Lands  Clauses  Act, 

1845  {b).     When  the  company  enter  upon  lands  temporarily  Temporary 

under   the   powers   given   to    them    by   s.   32,   the   parties  ^^^^  °^  \&nda. 

interested   in    such    lands    may   require    the   company   to 

purchase  the  same  or  any  interest  therein  (s.  42),  and  by 

s.  44  the  amount  of  the  purchase-money  and  compensation 

for  the  occupation  of  the  lands  may,  if  the  amount  claimed 

exceed   50/.,   be   settled   by   arbitration    under    the   Lands 

Clauses  Act,  1845. 

By  s.   78,  when  a  railway  company  agrees  to  pay  com-  Interference 
.  .  PI-  •  .  1       with  mines, 

pensation   to   a  mine-owner  for   not  working  a   mine,  tne 

amount  of  sucli  compensation,  in  case  of  disagreement,  is 

to  be  ascertained  under  the  provisions  of  the  Lands  Clauses 

Act,  1845,  and  may  form  the  subject  of  arbitration. 

The   clauses   as   to   mines   apply  to  every  case  where  a 

railway  company,  when  acquiring  land,  does  not  take  the 

(q)  8  &  9  Vict.  c.  18,  s.  130.  (x)  10  &  11  Vict.  c.  34,  s.  19, 

((•)  8  &  9  Vict.  c.  18,  s.  ()8.  the  Towns  Improvement  Clauses 

(*•)  10  &  11  Vict.   c.   14,   ss.  6  Act,  1847. 

and   11,  the  Markets  and  Fairs  (y)  10  &  11  Vict.  c.  65,   s.  6, 

Clauses  Act^  1847.  the  Cemeteries  Clauses  Act,  1847. 

(t)  10  &  11   Vict.  c.   27,  s.  0,  (z)  10  &  11  Vict.  c.  38,  ss.  10 

the  Harbours,   Docks  and    Piers  and  11. 

Chuises  Act,  1847.  {<()  8   &   9   Vict.    c.    20.      See 

(n)  10  &   11  Vict.   c.   17,  ss.  0  Appendix  of  Statutes. 

and  12,  the  Waterworks  Clauses  (b)  8   &   9   Vict.    c.    18.     See 

Act,  1847.  Apjjcndix  of  Statutes. 


WHAT   MAY   BE   REFERRED. 


Part  I. 
CH.  I.  s.  1. 


Lands  above 
mines. 


Fitness  of 
engines,  &c. 


Railway 

Companies 
Arbitration 
Act,  1859. 


Agreement 
for  running 
powers. 

Damage  done 
by  abandoned 
railways. 


Regulation  of 
Railways  Act, 
18G8. 


mines  beneath,  tlie  compensation  as  to  the  mines  being 
obtainable  only  as  and  when  the  owner  is  desirous  of 
working  them,  and  has  given  notice  of  his  intention  to  the 
company,  and  they  decide  to  compensate  for  them  (c). 

Sect.  81  provides  that  any  dispute  between  the  company  and 
a  mine-owner  touching  the  losses  and  expenses  incurred  by 
the  mine-owner  by  reason  of  severance  of  land.s,  interruption 
of  working,  restrictions  on  working,  and  for  minerals  not 
purchased  by  the  company,  shall  be  settled  by  arbitration. 
The  company  must  make  full  compensation  for  any  loss  or 
damage  caused  to  the  lands  lying  over  such  mines,  by  reason 
of  any  works  which  would  not  have  been  necessary  but 
for  the  acts  of  the  company  (s.  82),  and  the  amount  of 
such  compensation,  if  it  exceed  501.,  may  be  settled  by 
arbitration  (d). 

Disputes  as  to  the  fitness  of  engines  and  carriages  to  be 
used  by  a  stranger  on  a  railway  are  to  be  settled  by 
arbitration  (ss.  115,  117). 

The  Eailway  Companies  Arbitration  Act,  1859  (e),  makes 
provision,  by  s.  2,  for  reference  to  arbitration  by  any  two  or 
more  railway  companies  of  any  differences,  questions,  or 
other  matters  in  which  they  may  be  mutually  interested,  and 
which  they  might  lawfully  settle  by  agreement  between 
themselves. 

Differences  arising  on  an  agreement  giving  one  railway 
company  running  powers  on  certain  terms  over  the  line  of 
another  may,  it  seems,  be  thus  referred  (/). 

The  amount  of  compensation  due  from  railway  companies 
in  respect  of  railways,  authorised  to  be  abandoned,  for 
certain  injuries  done  by  their  works  is  to  be  settled  by 
arbitration  under  the  Abandonment  of  Railways  Act, 
1850  (rj). 

By  the  Eegulation  of  Eailways  Act,  18G8  (A),  s.  25, 
where  a  person  has  been  injured  or  killed  by  an  accident  on 
a  railway,  the  Board  of  Trade,  upon  the  joint  application  in 


(r)  Gerard  (Lord)  and  London 
&  Nortli  Western  Jtail.  Co.,  In 
re,  [18!).-)]  1  Q.  B.  45*);  04  L.  J. 
Q.  K  2G0;  see  Bwllfa,  ttc.  Steam 
Collieries  v.  I'ontypridd  Water- 
works Co.,  [lOO-'J]  A.  C.  42(;;  72 
L.  .T.  K.  B.  805. 

{<!)  See  8  &  'J  Viet.  c.  20,  s.  0. 


((')  22  .V;  2;}  Vict.  c.  59.  See 
Apjiendix  of  Statutes. 

(/)  Llanelly  Rail,  it  Dock  Co. 
V.  London  &  N(jrth  Western 
Rail.  Co.,  L.  R.  7  H.  L.  550; 
45  L.  .1.  Ch.  5:«>. 

((/)  l.-}  &  14  Vict.  c.  8:5,  s.  25. 

(h)  31  &  32  Vict.  c.  IVX 


CIVIL   INTERESTS. 

writing  of  the  company  and  the  person  injured,  or  his  repre-      Part  i. 
sentative   if    he   is   killed,   may   appoint   an   arbitrator   to 


determine   the   compensation,   if    any,    to   be  paid   by  the  Compensation 

^  '  -^  ^  •'for  accident 

company.     By  s.  26  the  arbitrator  may  order  that  the  person  on  railway, 
injured  be  examined  by  some  independent  medical  man. 

By  the  Light  Eailways  Act,  1896  {%),  an  order  of  the  Light  Kail- 
Light  Eailway  Commissioners,  confirmed  by  the  Board  of  ^^^^^  '^^*' 
Trade,  for  the  construction  of  a  light  railway  may  incorporate 
the  "  Clauses  Acts  "  (s.  11),  as  defined  by  the  act  (Z;),  and  so 
far  as  they  are  incorporated  the  light  railway  company  sliall 
be  deemed  a  railway  company  (s.  12).  It  would  seem, 
therefore,  that,  when  the  Lands  Clauses  Acts  are  incor- 
porated, all  claims,  which  would  be  matters  for  compensation 
in  the  case  of  railways  generally,  will  be  matters  for  com- 
pensation as  regards  light  railways,  and  by  virtue  of  s.  13  of 
the  act  must  be  referred  to  a  single  arbitrator  appointed  by 
the  parties,  or,  if  they  do  not  concur,  then  by  the  Board  of 
Trade. 

The  Arbitration  Act,  1889,  is  made  applicable  to  any 
arbitration  under  this  section. 

The  question  whether  a  coal  mine,  or  any  practice  in  it,  or  Coal  mines, 
any  special  rules  as  to  it,  are  dangerous,  can  be  referred 
under  the  Coal  Mines  Eegulation  Act,  1887  (/). 

The  act  also  provides  for  arbitration  with  regard  to  the 
objection  of  a  Secretary  of  State  as  to  the  division  of  a  mine 
into  two  separate  mines  under  the  provisions  of  s.  19. 

When  an  arbitration  takes  place  under  this  act,  the  Coal 
Mines  Eegulation  Act,  1896  {m),  provides  by  s.  2  for  the 
representation  of  the  workmen  on  the  arbitration. 

Under  the  Metalliferous  Mines  Eegulation  Act,  1872  (»-),  Metalliferous 
a  question  between  the  inspector  and  owner  whether  the  mine  ™^'^®^- 
be  dangerous  or  defective  must  be  determined  by  arbitration. 

By  the  Stannaries  Court  (Abolition)  Act,  1896  (o),  which  Mines  within 

deals  with  mines  within  the  Stannaries,  in  the  event  of  any  * 't;o=^"" 

'  -^   uaiies. 

dispute  arising  between  two  or  more  mining  companies,  or 
any  mining  company,  and  the  Prince  of  Wales  or  any  person 

it)  59  &  GO  Yict.   c.  48.     See  for  Home  Dept.  and  Fletcher,  In 

Appendix  of  Statutes.  re,  18  Q.  B.  D.  339  ;    56  L.  J . 

(A-)  Sect.   20   (7)   for   Scotland  Q.  B.  177. 

and  s.  28.  {m)  59  &  CO  Yict.  c.  43. 

(0  50  &  51  Vict.  c.  58.  ss.  42,  (h)  35  &  36  Yict.  c.  77. 

47j  53.     See   Secretary  of   State  (o)  59  ct  60  Yict.  c.  45. 
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WHAT  MAY   BE   REFERRED. 


Part  I.  having  any  interest  in  the  mine  worked  by  or  leased  to  that 
^"'  ^■^■^-  mining  company,  a  judge  of  a  County  Court,  exercising  the 
jurisdiction  of  the  Stannaries  Court,  may,  on  the  application  of 
any  party  to  the  dispute,  order  that  the  matter  in  dispute  be 
tried  before  himself  or  before  an  arbitrator  agreed  on  by  the 
parties,  or  an  officer  of  the  court ;  and  the  Arbitration  Act, 
1889,  shall  apply  to  any  such  reference. 
Public  Health      Under  the  Public  Health  Act,  1875  (p),  provision  is  made 


Act,  1875. 
Sewers. 


Water 
supply. 


Paving,  &c. 
streets. 

Line  of 
buildings. 


Purchase  of 
land. 

Exercise  of 
powers. 


Interference 
with  rivers, 
docks,  &c. 


Alteration  of 

sewers. 


Local  Govern- 
ment Act, 
1888. 


for  arbitration  with  regard  to  the  following  matters : — 

Sewers  :  as  to  the  terms  on  which  a  sewer  or  drain  from 
premises  outside  the  district  of  a  local  authority  may  be  made 
to  communicate  with  a  sewer  of  the  local  authority.    (S.  22.) 

Water  supply :  as  to  differences  between  a  local  authority 
and  a  water  company  with  regard  to  a  supply  of  water  by 
the  company  to  the  district  of  the  local  authority  (s.  52), 
and  as  to  the  terms  of  the  supply  of  water  by  a  local  authority 
to  the  local  authority  of  an  adjoining  district.     (S,  61.) 

Paving  and  sewering  streets  :  as  to  the  apportionment  of 
the  expenses  on  the  frontagers.     (S.  150.) 

Ptcgulating  line  of  buildings  :  as  to  compensation  to  the 
owner  of  a  house  for  loss  in  consequence  of  the  compulsory 
alteration  of  the  line  of  buildings  in  an  urban  district. 
(S.  155.) 

Purchase  of  land :  as  to  the  purchase  of  land  by  a  local 
authority.     (S.  176.) 

Exercise  of  the  powers  of  the  act :  as  to  the  fact  of  damage 
or  amount  of  compensation  payable  to  any  person  by  reason 
of  the  exercise  of  the  powers  of  the  act.     (S.  308.) 

Interference  with  rivers,  canals,  docks,  &c.,  by  a  local 
autliority :  as  to  whether  things  proposed  to  be  done  by  the 
authority  will  cause  injury  to  the  river,  &c.,  or  to  the  enjoy- 
ment or  improvement  thereof,  and  whether  any  injury  so 
caused  admits  of  being  fully  compensated  by  money.  (S.  328.) 

Differences  as  to  the  efficiency  of  sewers  substituted  for 
tliose  of  the  local  authority  by  certain  other  bodies,  and 
whether  the  supply  of  water  in  certain  reservoirs  and  canals 
has  Ijeen  injuriously  affected.     (S.  333.) 

Under  the  Local  Government  Act,  1888  (q),  provision  is 
made  for  arbitration  as  to  the  folio win^r  matters : — 


(j>)  :i8  Sc  39  Vict.  c.  55.     .See 
A])poiHlix  of  Statutes. 


(7)  51  &  52  Vict.  0.  41. 


CIVIL  INTERESTS.  9 

(1)  Disputes  between   an   urban   district   council   and  a      ^-^"'^  ^• 

county  council  as  to  tlie  amount  to  be  paid  to  the        '  "  '   ' 
urban  council  towards  the  costs  of  the  maintenance,  Main  roads. 
&c.  of  main  roads  retained  by  the  urban  council. 
(S.  11  (2)  and  (3).) 

(2)  Disputes  as  to  the  amount  of  the  annual  payment  to 

be  made  by  a  county  council  to  a  district  council 
for  the  costs  of  the  undertaking  by  the  district 
council  of  the  maintenance,  &c.  of  any  main  road 
which  they  are  required  by  the  county  council  to 
maintain,  &c.     (S.  11  (4).) 

(3)  Differences  between  a  county  council  and  a  highway 

or  sanitary  authority  in  respect  of  the  vesting  or 
user  of  any  sewer  or  drain  used  for  any  purpose 
in  connection  with  the  drainage  of  any  main  road. 
(S.  11  (6).) 

(4)  Differences  arising  from  the  refusal  of  a  county  council 

to  make  a  payment  to  a  district  council  in  respect 
of  a  main  road,  or  as  to  the  condition  of  a  road 
before  it  becomes  a  main  road,  or  as  to  any  notice 
given  to  the  district  council  to  place  a  road  in 
proper  repair.     (S.  11  (9).) 

(5)  Any  difference  as  to  the  amount  to  be  paid  by  a  county  Coutributiou 

borough  obtaining  a  grant  of  quarter  sessions  to  ^  county 
redeem  its  liability  to  contribute  to  the  expenses  of    '^"^ 
the   county  quarter   sessions,   petty  sessions,    and 
coroners.     (S.  32  (3)  (b).) 

(6)  Adjustments  every  five  years  as  to  the  financial  rela-  Adjustments. 

tions  of  any  county  and  borough  if  the  Local 
Government  Board  is  satisfied  that  the  existing 
adjustment  has  become  inequitable,  and  that  the 
councils  of  the  said  authorities  are  unable  to  agree 
on  a  new  adjustment.     (S.  32  (6).) 

(7)  As  to  any  matter  requiring  adjustment  for  the  purpose 

of  the  act  where  the  authorities  affected  fail  to 
agree.     (S.  62  (2).) 

(8)  As  to  the  purchase,  taking  on  lease,  or  exchange  of  Purchase,  &c. 

lands  by  a  county  council.     (S.  65  (1),  (2).)  of  lands. 

Under  the  Local  Government  Act,  1894  (r),  when  a  parish  Local Goveru- 

•1      n  •  .      \         .   )  -1    mentAct, 

council,  alter  representation  to  and  order  of  the  county  council,  i894. 
compulsorily  take  or  hire  lands  by  virtue  of  their  powers 
under  that  act,  any  question  of  disputed  compensation  for 
land  taken,  or  as  to  the  terms  or  conditions  of,  or  as  to  any 
other  matter  incidental  to  the  hiring  of  land,  are  to  be  dealt 

(r)  50  c't  57  Vict.  c.  73,  ss.  9  and  10. 
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WHAT   MAY  BE   EEFEREED. 


Part  I. 
CH.  I.  s.  1. 

Adjustment 
of  property 
and  liabili- 
ties. 


Division  or 
alteration 
of  areas. 


with  by  a  single  arbitrator  appointed  in  accordance  with 
s.  3  of  the  Allotments  Act,  1887  (s). 

It  is  further  provided  by  s.  68  (3),  that  where  any 
adjustment  between  authorities  for  the  purpose  of  the  act 
or  anything  done  under  it  is  not  settled  by  agreement,  such 
adjustment  shall  be  referred  to  arbitration  under  the  Arbi- 
tration Act,  1889. 

Where  two  areas  are  divided  or  altered  under  s.  57  of  the 
Local  Government  Act,  1888,  or  under  s.  36  of  the  Local 
Government  Act,  1894,  and  each  becomes  responsible  for  its 
own  administration,  any  profit  lost,  or  any  liability,  which 
will  be  incurred  by  reason  of  such  division  or  alteration,  is 
not  the  subject  of  adjustment  between  the  authorities  of  the 
two  areas  either  under  s.  62  of  the  act  of  1888,  or  under 
s.  68  of  the  act  of  1894.  "  Adjustment "  means  a  division  of 
existing  assets  as  distinguished  from  "compensation,"  which 
would  apply  to  the  loss  of  a  right  to  obtain  income  by  rating, 
or  of  some  area  which  would  furnish  the  right  to  get  income. 

Thus  where  a  parish,  which  was  part  of  a  rural  district, 
was  separated  from  that  district,  and  made  an  urban  district, 
and  the  parish  ceased  to  be  rated  for  the  highway  expenses 
of  the  rural  district,  it  was  held  by  the  House  of  Lords  that 
the  loss  of  this  contribution  was  not  a  matter  which  required 
to  be  adjusted  between  the  rural  district  and  the  new  urban 
district  (t). 

But  where  a  borough  is  separated  from  a  county,  and 
constituted  a  county  borough,  and  thereby  the  liability  of 
the  l)orough  to  contribute  to  the  maintenance  of  the  county 
bridges  and  main  roads  ceases,  the  loss  to  the  county  of  this 
contribution  is  a  matter  for  compensation  under  s.  32  of  the 
act  of  1888  (u). 

The  word  "  income "  in  s.  62  of  the  earlier  act  means 
existing  income,  and  does  not  include  income  which  may 
afterwards  be  derived  from  making  rates  (/). 


(.s)  50  &  51  Vict.  c.  48. 

(t)  (Jaterliam  Urban  District 
Council  V.  (jiuclstono  Rural  Dis- 
trict Council,  [11J04]  A.  C.  171; 
7.'^  L.  J.  K.  B.  589,  overrulin;,' 
Koclidale  I'nion  and  Ha.sliiif^dcn 
Union,  In  re,  [18;»!»]  i  (,».  1'..  540  ; 
and  Bucks  County  Council  and 
Herts    County    Council,     In    re, 


[1890]  1  Q.  B.  515  ;  and  impliedly 
overruling  St.  Tlionias  Rural  Dis- 
trict ( 'ouncil  and  Heavitree  Urban 
District  Council,   In  re,  86  L.  T. 

l.5;{. 

(i()  Durham  County  Council 
and  West  Hartlepool  County 
r.orough.  In  re,  [1905]  2  K.  B. 
.'540 ;  74  L.  J.  K.  B.  815. 
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By  the  provisions  of  s.  25  of  the  Education  Act,  1902  (v),      Pakt  i. 
and  the  second  schedule  of  that  act,  par.  (22),  s.  68  of  tlie        •  •  "   • 


Local  Government  Act,  1894,  is  to  apply  with  respect  to  any  Education 
.'  •'•^•^  ^.  •'  Act,  li»02. 

adjustment  required  for  the  purposes  of  the  Education  Act. 

Under   the  London   Building   Act,   1894  («),  where   the  London 
London   County  Council  have  to  pay  compensation  to  an  Jg^g]'^"'"  ^^^' 
owner  for  the  loss  or  injury  sustained  by  him  by  reason  of 
the  requirements  of  the  council  as  to  the  width  of  a  street  Width  of 
(s.  15),  and  where  the  council  require  a  building  projecting  ^  ^*^^  ' 
beyond  the  general  line  to  be  set  back  (s.  23),  if  the  com-  Building  line, 
pensation  claimed  exceeds  50^.,  the  amount  thereof  is  to  be 
settled  by  arbitration  under  the  Lands  Clauses  Acts. 

Differences  between  a  building  owner  and  an   adjoining  Differences 
owner  (y),  in  respect  of  any  matter  arising  with  reference  to  ^uiidine  and 
any  work  to  which  any  notice  given  under  Part  VIII.  of  the  adjoining 
act  relates,  are  to  be  settled  from  time  to  time  during  the 
continuance  of  the  work  by  the  award  of  a  surveyor  or  sur- 
veyors to  be  appointed  as  provided.     (S.  91.) 

Where  the  owner  of  a  house  in  London  raised  the  party  Party  wall, 
wall  between  it  and  the  adjoining  house,  and  afterwards  let 
the  house  to  a  tenant  for  twenty-one  years,  and  the  adjoin- 
ing owner,  after  the  tenancy  was  created,  made  use  of  the 
party  wall  to  a  greater  extent  than  before  ;  it  was  held  that 
the  tenant  was  not  entitled  to  any  payment  in  respect  of  such 
user  of  the  party  wall,  and  that  an  award,  directing  pay- 
ment to  the  tenant  by  the  adjoining  owner  of  a  sum  of 
money  in  respect  of  such  extended  user,  was  pro  tanto 
invalid,  the  arbitrators  having  exceeded  their  jurisdiction  (z). 

Where  a  difference  arose  between  a  buildiu"  owner  and 
an  adjoining  owner  under  s.  90  of  the  London  Building  Act, 
1894,  and  the  difference  was  referred  to  the  arbitration  of 
surveyors  under  s.  91 ;  it  was  held  that  the  jurisdiction  of 
the  arbitrators  was  limited  by  s.  91  to  differences,  to  which 
the  original  notice  under  s.  90  related,  and  that  the  arbi- 
trators, in  awarding  that  the  building  owner  might  in  future 
raise  the  wall,  had  acted  beyond  their  jurisdiction,  and  that 
their  award  was  pro  tanto  invalid  (a). 

(v)  2  Edw.  VII.  0.  42.  [1903]  2  K.  B.  463  ;  72  L.  J.  K.  B. 

(x)  57  &  58  Vict.  0.  ccxiii.  840. 

'    (t/)  For  definitions,  see  s.  5  (31)  (a)  Leadbetter   v.   Marylebone 

and  (32).  Corporation,  [1904]  2  K.  B.  893; 

(z)  Stone   and    Hastie,  In    re^  73  L.  J.  K.  B.  1013. 
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WHAT   MAY   BE   REFERRED. 


Part  I. 

CH.  I.  6.  1. 


Dangerous 

structures. 


Contribution 
by  owners. 


Metropolis 
Local 

Management 
Act,  1855. 


Metropolis 
Management 
Amendment 
Act,  1878. 

Theatres  : 
danger  from 
fire. 


The  provision  of  s.  90,  sub-s.  4  of  the  above-mentioned  act, 
.  which  enacts  that  a  party-wall  or  structure  notice  shall  not 
be  available  for  the  exercise  of  any  right,  unless  the  work  to 
which  the  notice  relates  is  begun  within  six  months  after  the 
service  thereof,  does  not  apply  to  a  case  in  which,  a  difference 
having  arisen  between  the  building  owner  and  the  adjoining 
owner  with  regard  to  the  work  to  be  done  under  the  notice, 
there  is  a  reference  to  surveyors  under  s.  91  of  the  act,  and 
their  award  is  not  made  within  six  months  after  the  service 
of  the  party-wall  notice  (h). 

By  s.  107  the  owner  of  a  structure  upon  whom  a  notice 
has  been  served  requiring  him  forthwith  to  take  down, 
secure,  or  repair  the  same  (c),  if  he  dispute  the  necessity  of 
any  of  these  requisitions,  may  by  notice  in  writing  to  the 
council  require  that  the  subject  shall  be  referred  to  arbitra- 
tion. Notwithstanding  any  such  notice,  a  Petty  Sessional 
Court  (d)  on  complaint  by  the  council  may  make  any  order 
with  respect  to  taking  down  or  securing  the  structure. 
(S.  108.) 

Any  difference  arising  as  to  the  amount  of  contribution  to 
be  made  in  proportion  to  their  interests  by  successive  owners 
of  premises  towards  the  expenses  which  are  to  be  borne  by  or 
may  be  recovered  from  the  owner  of  any  premises,  are  to  be 
decided  by  arbitration.     (S.  173.) 

Under  the  Metropolis  Local  Management  Act,  1855  (e), 
the  amount  of  any  compensation  to  be  made  under  the  act 
by  the  Metropolitan  Board  or  any  vestry  or  district  board 
must,  if  the  claim  exceed  50/.,  be  settled  by  arbitration  under 
the  Lands  Clauses  Act,  1845. 

Where  the  owner  of  a  theatre  or  place  of  public  entertain- 
ment, as  described  in  s.  11  of  the  Metropolis  Management 
and  Building  Acts  Amendment  Act,  1878  (/),  has  been 
required,  in  consequence  of  defects  in  its  structure  from  which 
special  danger  from  fire  might  result,  to  remedy  such  defects, 
he  may  appeal  against  the  requirements  of  the  board  (y),  and 


(h)  Lcudbetter  v.  Marylcbone 
(Jorporation,  [lf)0.5]  1  K.  B.  001; 
74  L.  J.  K.  B.  1307. 

(c)  Sec  .s.  100. 

(d)  8ee Interpretation  Act,  1889 
(52  &  53  Vict.  c.  6.3),  s.  13  (12). 

(<■)  18  &  19  Vict.  c.  120,  8.  225. 


(/)  41  ct  42  Vict.  c.  32. 

(;/)  Tlie  ])o\ver.s,  duties^  and  lia- 
bilities of  the  Metropolitan  Board 
of  Works  are  transferred  to  the 
London  County  Council  by  s. 
40  (8)  of  the  Local  (Jovernnient 
Act,  1888  (51  &  52  Vict.  c.  41). 
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may  have  the  matter  referred  to  an  arbitrator  appointed  by      Part  I. 
the  first  commissioner  of  works.  '      '  ' 


By  the  Municipal  Corporations  Act,  1882  {h),  s.  153,  it  is  Municipal 
enacted  that  any  difference  arising  concerning  the  account  Act^i882?"^ 
required  by  that  section  to  be  sent  by  the  treasurer  of  a 
county  to  the  council  of  a  quarter  sessions  borough  shall  be 
decided  by  the  arbitration  of  a  barrister  named  by  the  Secre- 
tary of  State.  The  award  of  such  arbitrator  shall  be  final 
and  conclusive,  and  he  shall  assess  the  costs  and  determine  by 
whom  and  out  of  what  fund  they  shall  be  paid. 

It  is  provided  by  s.  27  of  the  Gas  Works  Clauses  Act,  Gas  Works 
1871  (i),  that  any  difference  between  the  undertakers  and  i^iL^^  ^°*' 
any  local  authority  in  relation  to  the  supply  or  consumption 
of  gas  to  or  by  such   local   authority  shall  be  settled   by 
arbitration  in  manner  provided  by  the  Companies  Clauses 
Consolidation  Act,  1845  {k). 

By  the  Electric  Lighting  Act,  1882  (/),  provision  is  made  Electric 
for  arbitration  in  the  following  matters  :—  f'j82^*'°°^^*' 

(1)  As  to  the  compensation  payable  to  the  owners  by  the 

undertakers  for  altering  any  pipes  or  wires  under 
any  street  or  place  broken  up  by  the  undertakers, 
and  as  to  the  compensation  to  be  paid  to  the  under- 
takers for  the  alteration  of  the  position  of  the 
electric  lines  or  works  of  the  undertakers  by  public 
authorities  or  others  (s.  15). 

(2)  In  the  case  of  certain  disputes  arising  out  of  the  con- 

struction of  a  dock  or  other  work  communicating 
with  a  canal  under,  along,  or  across  which  the  works 
of  the  undertakers  have  been  placed  (s.  16). 

(3)  As  to  the  compensation  for  damages  occasioned  by  the 

authorised  works  (s.  17). 

(4)  If  disputes  arise  between  the  undertakers  and  persons 

entitled  to  be  supplied  with  electricity  in  respect 
of  the  supply  or  use  of  electricity  (s.  18). 

(5)  In  the  case  of  differences  between  the  Postmaster- 

General  and  the  undertakers  as  to  the  requirements 
by  the  Postmaster- General  for  the  purpose  of  pre- 
venting any  telegraphs  from  being  injuriously 
affected  by  the  undertakers'  works  or  lines  (s.  26). 

{h)  45  &  46  Vict.  0.  50.  (k)  8  &  9  Vict.  c.  10. 

(0  34  &  35  Vict.  c.  41.  (l)  45  &  40  Vict.  c.  50. 


14  WHAT   MAY   BE   REFERRED. 

Part  I.  By  the  Electric  Lightings  Act,  1888  (m),  the  value  of  the 

CH    I    S    1.  O  o  >  V       /) 

undertaking,  which  a  local  authority  at  the  end  of  the  pre- 


to  arbitration. 


Value  of        scribed  period  is  authorised  to  purchase,  is  to  be  ascertained 

undertaking  ^  ^      _  ••■  ' 

on  purchase    by  arbitration. 

authority  ^J   ^-   ^  °^  ^^®   last-mentioned   act    these   two    electric 

lighting  acts  are  to  be  read  and  construed  together  as  one 

act :  and  except  as  otherwise  expressly  provided,  any  matter 

directed  to  be  determined  by  arbitration  shall  be  determined 

by   an    engineer  or   other  fit   person   to   be   nominated   as 

arbitrator  by  the  Board  of  Trade  (n). 

Electric  The    schedule   to   the    Electric    Lighting   (Clauses)   Act, 

rckusesf  Act  ^^^^  (.^)>  contains  provisions  which  are  to  be  incorporated 

1899.  with,  and  form  part  of,  every  Provisional  Order  made  under 

the  Electric  Lighting  Acts,  1882  and  1888.    The  act  does  not 

apply  to  the  County  of  London,  except  so  far  as  any  of  the 

provisions  contained  in  the  schedule  are  incorporated  with 

any  Provisional  Order,  or  with  any  special  act,  extending 

to  the  County  of  London  (s.  2). 

Provisions  as       The  following   are   the   principal   matters   to  which   the 

provisions  for  arbitration  relate  as  set  out  in  the  schedule : — 

Placing  works  so  as  to  interfere  with  any  street,  railway, 

tramway,  or  canal  (15). 
Altering  the  position  of  pipes  or  wires  under  streets,  or 
the  position  of  the  lines  and  works  of  the  under- 
takers (17). 
The  exercise  of  the  power  of  doing  work,  which  may 
affect  sewers,  etc.,  or  mains,  lines,  or  other  works  of 
a  gas,  electric  supply,  or  water  company,  or  any  lines 
or  works  of  the  undertakers  (18). 
The  protection  of  wires  or  lines  used  for  telegraphic, 

telephonic,  or  electric  signalling  (20). 
Differences  as  to   laying  down  distributing  mains  for 

general  supply  throughout  any  street  (24). 
Differences  as  to  the  improper  use  of  energy,  or  as  to 

any  defect  in  any  electric  lines,  etc.  (27). 
Diffeiences  as  to  the  maximum  consumption  required 

by  the  owner  of  any  premises  (28). 
The  keeping  of  testing  stations  (41). 
Differences  as  to  the  correctness  of  metres  (57). 

(m)  51  &  r)2  Vict.  c.  12,  s.  2.  (  u)  G2  &  03  Vict.  c.  19. 

(n)  45  &  4(5  Vict.  c.  50,  s.  28. 
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The  removal  of  the  works  of  the  undertakers  where  the       Taut  I. 

special  order  as  to  supi)ly  has  been  revoked,  and  the  '  '  '   ' 

reinstatement  of  the  street  (67). 
The   removal  of  the   works   by  any  persons  liable  to 
repair   the   street   in  which    the  works  were  placed 
(68). 
As  this  schedule  (1)  enacts  that  the  provisions  of  the 
schedule  are  to  be  read  and  construed  subject  in  all  respects 
to  the  provisions  of  the  Electric  Lighting  Acts,  18S2  and 
1888,  all   these   matters  which   are   directed   to   be  deter- 
mined  by  arbitration  must  be  determined  by  an  engineer 
or    other    fit   person    to    be   nominated    by    the    Board   of 
Trade  as  provided  by  s.  28  of  the  Electric  Lighting  Act, 
1882. 

A  reference  to  arbitration  and  an  award  under  s.  18  of 
the  schedule  do  not  bar  the  right  to  proceed  for  the  penalties 
M'hich  are  provided  for  by  that  section  (p). 

Under  the  Prison  Act,  1877  {q),  the  Secretary  of  State  and  Prisons, 
a  prison  authority  may  refer  any  matter  of  difference  between 
them  to  the  arbitration  of  a  single  arbitrator. 

When  a  workman  is  injured  in  any  employment  to  which  Personal 
the  AVorkmen's  Compensation  Act,  1897  (r),  applies  the  j^^kmeu.'' 
employer  is  liable  to  pay  compensation  to  the  workman,  or 
if  dead  to  his  dependants  (.s^),  in  accordance  with  the  act ; 
and  if  any  question  arises  in  any  proceedings  under  the  act 
as  to  the  liability  to  pay  such  compensation,  or  as  to  the 
amount,  or  as  to  who  is  a  dependant  or  what  amount  is 
payable  to  each  dependant,  such  (|uestion,  unless  the  parties 
agree,  must  be  settled  by  arbitration  in  accordance  with  the 
second  schedule  to  the  act. 

By    the   Workmen's    Compensation    Act,    1900    {t),   the  Workmen's 
benefits  of  the  earlier  act  are  extended,  so  as  to  apply  to  acT^19ijo. 
the  employment  of  workmen  in  agriculture  by  any  employer 
who   habitually   employs   one   or   more   workmen   in   such 
employment. 

The  question  as  to  whether  a  person  is  a  dependant  or 
not  is  a  question  of  fact  to  be  decided  by  the  arbitrator; 

0')  Chepstow  Electric,  &c.  Co.  (r)  60  &  61   Yict.   c.   37,  s.  1 

V.  Chepstow  Gas,  &c.  Co.,  [1905]  (3). 

1  K.  B.  198  ;  74  L.  J.  K.  B.  28.  (.s)  See  s.  7. 

(7)  40  &  41  Vict.  c.  21,  s.  55.  (0  63  &  64  Vict.  c.  22. 
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Part  I. 
CH.  I.  s.  1. 


Conciliation 
Act,  1896. 


Process 
dangerous  or 
injurious  to 
health. 


Representa- 
tion of  work- 
men at  arbi- 
tration. 


and  if  there  is  any  evidence  to  support  his  decision  it  will 
_  not  be  disturbed  (u). 

A  workman  who  has  brought  an  action  in  the  county 
court  under  the  Employers'  Liability  Act,  1880,  without 
success  cannot  subsequently  institute  proceedings  for  arbi- 
tration under  the  Workmen's  Compensation  Act,  1897,  his 
rights  under  the  later  act  being  limited  to  the  procedure  in 
the  county  court,  provided  by  s.  1  (4)  of  that  act  (x). 

By  the  Conciliation  Act,  1896  (y),  s.  2,  where  a  difference 
exists  or  is  apprehended  between  an  employer,  or  any  class 
of  employers,  and  workmen,  or  between  different  classes  of 
workmen,  the  Board  of  Trade  may,  in  addition  to  other 
powers,  on  the  application  of  both  parties  to  the  difference, 
appoint  an  arbitrator. 

The  Arbitration  Act  does  not  apply  to  an  arbitration 
under  this  act,  but  the  proceedings  are  to  be  conducted  in 
accordance  with  such  provisions  of  the  Arbitration  Act  or 
such  rules  and  regulations  as  may  be  mutually  agreed  upon 
by  the  parties  (s.  3). 

Under  the  Factory  and  Workshop  Act,  1891  (z),  s.  8, 
when  the  Secretary  of  State  certifies  that  in  his  opinion 
any  machinery  or  process  used  in  a  factory  or  workshop  is 
dangerous  or  injurious  to  health,  the  chief  inspector  may 
serve  a  notice  on  the  occupier,  either  proposing  special  rules 
or  the  adoption  of  special  measures  to  meet  the  necessity  of 
the  case.  If  the  occupier  give  notice  of  objection  suggesting 
any  modification  of  the  rules  or  requirements,  to  which 
modification  the  Secretary  of  State  does  not  assent,  the 
matter  shall  be  referred  to  arbitration  under  the  act. 

By  s.  12  of  the  Factory,  &c.  Act,  1895  {a),  provision  is 
made  on  such  an  arbitration  for  the  appointment  of  a  person 
to  represent  the  workmen,  or  any  class  of  them;  and  the 
appointed  person  may  himself,  or  by  his  counsel,  solicitor, 
or  agent,  take  part  in  the  proceedings  to  such  extent  and  in 
such  manner  as  the  arbitrators  or  umpire  may  direct,  and 
shall  be  liable  to  costs  as  if  he  were  a  party. 

The  arbitrations  under  s.  8  of  the  Factory,  &c.  Act,  of 


(«)  Simmons  v.  White,  |1H99] 
1  Q.  B.  1005  ;  G8  L.  J.  Q.  B.  507. 
See  Chandler  v.  Smith,  [189!J]  2 
Q.  B.  50(i;  08  L.  .J.  Q.  B.  UO'*. 

(x)  Edwiirdsv.  Godfrey,  [18!)9] 


2  Q.  B.  •A'Mi  ■  68  L.  J.  Q.  B.  COG. 

(.//)  59  &  GO  Vict.  0.  30 

(2!)  54  &   55  Vict.  c.  75.     See 
Ajipondix  of  Statutes. 

(«)  58  &  59  Vict.  c.  37. 
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1891,  are  governed  by  the  provisions  in  the  first  schedule      ^'^^^  i. 
to  that  act.  Ll!^l_ 

By  the  Factory  and  Workshop  Act,  1901  (b),  s.  14,  (1)  Every  Factory  and 
factory,  the  construction  of  which  was  not  begun  before  the  ^(I^t'^^y^y^^ 
1st   January,  1892,  and  every  workshop,  the   construction 
of  which  was  not  begun  before  the  1st  January,  189G,  and  I'luvision  of 
in  which  more  than  forty  persons  are  employed,  is  to  be 
provided  with  means  of  escape  in  case  of  fire.     (2)  If-  u 
factory  or  workshop,  the  construction  of  which  was  begun 
after  the  dates  mentioned  in  (1)  be  not  so  provided,  the 
district   council    is    to    serve   on    the   owner   a   notice   in 
writing  specifying  the  necessary  measures   to    be  adopted, 
and   requiring   him  to   carry  them   out   before    a  specified 
date. 

(o)  In  case  of  a  difference  between  the  owner  and  the  Arbitration 
council  under  the  preceding  sub-section,  the  difference,  on  ciifference. 
the  application  of  either  party,  within  one  month  after  the 
time  when  the  difference  arises,  is  to  be  referred  to  arbitra- 
tion under  the  provisions  of  the  first  schedule  to  the  act, 
and  the  award  on  the  arbitration  is  to  be  binding  on  the 
parties  thereto,  and  the  notice  of  the  council  is  to  be  dis- 
charged, amended,  or  confirmed  in  accordance  with  the  award. 

(7)  For  the  purposes  of  this  section  the  whole  of  a 
tenement  factory  or  workshop  (c)  is  to  be  deemed  to  be  one 
factory  or  workshop  (d). 

Under  the  Housing  of  the  Working  Classes  Act,  1890  (e),  Hou8in<r  of 
powers  are  given  to  local  authorities   to  take  lands  com-  classes  Act^ 
pulsorily  for  improving  unhealthy  areas  in  urban  sanitary  1^90- 
districts,  and  the  compensation  for  lands  so  taken  is  to  be 
ascertained  by  arbitration  (s.  20).     The  local  authority  may 
also   make    an    order    for    pulling   down    an   "  obstructive 
building,"  and  may  purchase  the  land  or  allow  the  owner  to 
retain  the  site.     In  either  case  the  amount  of  compensation 
is,  in  case  of  difference,  to  be  settled  by  arbitration  (s.  38). 

The  local  authority  may  also  direct  a  scheme  to  be  pre-  Scheme  for 
pared  for  the  improvement  of  an  area,  and  the  amount  of  ""P'"°^*^'"^"  ■ 

(b)  1  Edw.  VII.   c.    22.      See      &  Pond,   [1903]  1    Ch.  362;    72 
Appendix  of  Statutes.  L.  .T.  Ch.  191;   Brass  v.  London 

(c)  For  definition  see  s.  149.  ^'-  ^V'  i^'^^u^^,  ^r  ^\  '^^^^    5? 
^  L.   J.   K.   B.  841;  London  C.   C. 

(d)  See  London  C.  C.  v.  Lewis,       and  Tubbs,  In  re,  68  J.  V.  29. 
09  L.  J.  Q.  B.  277  ;  Toller  v.  Spiers  (<•)  53  ct  54  Vict.  c.  70. 

11.  V 
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the  Working 
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Housing  of 
the  Working 
Classes  Act, 
1903. 


Agricultural 
holdings. 


compensation  payable  to  the  owners  of  any  property  affected 
by  the  scheme  is  to  be  settled  by  arbitration  (s.  39). 

Under  Part  III.  of  this  act,  power  is  also  given  to  a  local 
authority  to  acquire  land  conipulsorily  for  lodging  houses 
for  the  working  classes  (s.  57),  and  by  the  Housing  of  the 
Working  Classes  Act,  1900  (/),  s.  7,  where  land  is  acquired 
under  Part  III.  of  the  act  of  1890,  otherwise  than  by 
agreement  any  question  as  to  the  amount  of  compensation 
is,  in  default  of  agreement,  to  be  determined  by  a  single 
arbitrator  to  be  appointed  and  removable  by  the  Local 
Government  Board,  and  sub-ss.  (5),  (7),  (8),  (10),  and 
(11)  of  s,  41  of  the  act  of  1890  are  to  apply  as  in  the 
case  of  an  arbitration  under  that  section.  Provided  that, 
in  the  case  of  a  council  in  London,  a  Secretary  of  State  is 
to  be  substituted  for  the  Local  Government  Board, 

Under  the  provision  of  s.  2  of  the  Housing  of  the  Working 
Classes  Act,  1903  {g),  His  Majesty  may  by  Order  in  Council 
assign  to  the  Local  Government  Board  any  powers  and  duties 
of  the  Secretary  of  State  under  the  Housing  Acts. 

The  Agricultural  Holdings  Act,  1883  {h),  s.  4,  provides 
that  a  landlord  and  tenant  may  agree  on  terms  as  to 
compensation,  on  which  any  improvement  with  regard  to 
drainage  {i)  is  to  be  executed,  or  the  landlord  may  undertake 
to  execute  the  improvement  himself.  In  default  of  any 
such  agreement  or  undertaking,  and  also  in  the  event  of  the 
landlord  failing  to  comply  with  his  undertaking  within  a 
reasonable  time,  the  tenant  may  execute  the  improvement 
himself,  and  shall  in  respect  thereof  be  entitled  to  com- 
pensation under  the  act. 

Sect.  17  enacts  as  follows  :  "  In  any  case  provided  for 
by  sections  three,  four,  or  five,  if  compensation  is  claimed 
under  this  Act,  such  compensation  as  under  any  of  those 
sections  is  to  be  deemed  to  be  substituted  for  compensation 
under  this  Act,  if  and  so  far  as  the  same  can,  consistently 
with  the  terms  of  the  agreement,  if  any,  be  ascertained  by 
tlie  referees  or  the  umpire,  shall  be  awarded  in  respect  of 
any  improvements  thereby  provided  for." 

I'y  s.  34  any  difference  as  to  the  value  of  certain  fixtures 


(/)0;}&64  Vict.  c.  59 
(7)  3  Edw.  VII.  c.  m. 
(h)  4<>  S:  47  Vict.  c.  61. 


(i)  See  Agricultural  Holdings 
Act,  1900  (03  &  04  Vict.  c.  50), 
First  Schedule,  Part  II. 
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and   buildings,    therein   mentioned,  is   to    be   settled   by  a       a^Vi 

reference  under  the   act  as   in   case  of  compensation  (but  

without  appeal).  It  may  be  mentioned  that  under  the 
Rules  for  Arbitration  contained  in  the  second  schedule  of 
the  Agricultural  Holdings  Act,  1900,  and  which  are  applicable 
to  proceedings  under  the  act  of  1883,  there  is  no  provision 
for  an  appeal  in  any  case  of  compensation  under  these  acts. 

Sect.  41  provides  for  arbitration  as  to  the  proportionate 
reduction  of  rent,  the  amount  of  compensation  payable,  and 
the  depreciation  of  the  holding  when  the  landlord  resumes 
possession  of  a  portion  of  the  lands  for  the  purposes  in  that 
section  mentioned. 

The  act  applies  to  lauds  belonging  to  the  Crown  (s.  35), 
to  the  Duchy  of  Lancaster  (s.  36),  and  to  the  Duchy  of 
Cornwall  (s.  37). 

The  Agricultural  Holdings  Act,  1900  {j),  by  s.  1  provides  Agricultural 

that  a  tenant  who  has  made  on  his  holding  any  improvement  Act,  1900. 

comprised  in  the  first  schedule  to  the  act  shall  be  entitled 

-        ,  .        .  „  ,       .  .        Compeusatioa 

at  the  determination  ot  a  tenancy  to  obtain  compensation  f,,r  improve- 

for  the  improvement.  ™^°*^- 

By  s.  2,  if  a  tenant  claims  compensation,  and  the  landlord  v^ettlement  of 
and  tenant  fail  to  agree  as  to  the  amount  and  time  and  mode  diftoreucesby 
of  payment  of  such  compensation,  the  difference  shall  be 
settled  by  arbitration  in  accordance  with  the  provisions,  if 
any,  in  that  behalf  in  any  agreement  between  landlord  and 
tenant,  and  in  default  of  and  subject  to  any  such  provisions, 
by  arbitration  under  this  act  in  accordance  with  the  pro- 
visions set  out  in  the  second  schedule  (sub-s.  (1) ). 

Where  a  claim  by  a  tenant  for  compensation  for  any 
improvement  is  referred  to  arbitration,  and  any  other  claim 
is  made  by  the  tenant  or  by  the  landlord  in  respect  of  the 
holding,  the  party  making  such  claim  may,  if  he  thinks  fie, 
by  written  notice  to  the  other  party,  not  later  than  seven 
days  after  the  appointment  of  the  arbitrator  or  arbitrators, 
require  that  the  arbitration  shall  extend  to  the  determination 
of  the  further  claim,  and  thereupon  the  provisions  of  this 
section  with  respect  to  arbitration  shall  apply  accordingly, 
and  any  sum  awarded  to  be  paid  by  a  landlord  or  tenant 
shall  be  recoverable  in  manner  provided  by  the  act  of  1883 
for  the  recovery  of  compensation  (sub-s.  (3)  ). 

( j)  63  it  64  Vict.  c.  50. 

C2 
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Part  I.  "  Where  any  claim  which  is  referred  to  arbitration  relates 

°  '  '  to  an  improvement  executed  or  matter  arising  after  the 
determination  of  the  tenancy,  but  while  the  tenant  lawfully 
remains  in  occupation  of  part  of  the  holding,  the  arbitrator 
may,  if  he  thinks  fit,  make  a  separate  award  in  respect  of 
such  claim  "  (sub-s.  (4)  ). 

"An  arbitration  shall,  unless  the  parties  otherwise  agree, 
be  before  a  single  arbitrator  "  (sub-s.  (5) ). 

"If  in  any  arbitration  under  this  Act  the  arbitrator 
states  a  case  for  the  opinion  of  the  county  court  on  any 
question  of  law,  the  opinion  of  the  court  on  any  question 
so  stated  shall  be  final,  unless  within  the  time  and  in 
accordance  with  the  conditions  prescribed  by  rules  of  the 
Supreme  Court  either  party  appeals  to  the  Court  of  Appeal, 
from  whose  decision  no  appeal  shall  lie  "  (sub-s.  (6)  ). 
Arbitration  :  "  Subject  to  any  provision  contained  in  any  agreement 
^uded^^^'  ^^'  between  landlord  and  tenant  the  Arbitration  Act,  1889, 
shall  not  apply  to  any  arbitration  to  which  this  Act  applies  " 
(sub-s.  (8)  ). 

Sect.  4  extends  the  provisions  of  s.  34  of  the  act  of  1883 
to  a  fixture  or  building  acquired  by  a  tenant. 

The  second  schedule  of  the  act  sets  out  the  Eules  as  to 

Arbitration  under  the  act,  and  these  rules  apply  also  to  the 

act   of  1883,    the   Tenants'    Compensation  Act,   1890,  and 

the  Market  Gardeners'  Compensation  Act,  1895. 

Tenants'  By  the  Tenants'  Compensation  Act,  1890  (k),  it  is  provided 

wSTort-^"  in  s.  2  (2)  that  when  a  mortgagee  deprives  an  occupier  of 

gagor  of  land  possession  of  land  held  under  a  tenancy  from  year  to  year,  or 

a  term  not  exceeding  21  years,  at  a  rack  rent,  otherwise  than 

in  accordance  with  the  occupier's  contract  with  the  mortgagor, 

any  compensation  due  to  the  occupier  shall  be  determined  as 

under   the   Agricultural   Holdings   Act,    1883  (/),    and   the 

Allotments  and  Cottage  Gardens,  &c.  Act,  1887  (50  &  51 

Vict.  c.  26). 

A  tenancy  may  be  a  tenancy  from  year  to  year,  within  s.  61 
of  the  Agricultural  Holdings  Act,  1883,  although  determinable 
by  a  three  months'  notice  on  any  day  of  the  year  (m). 

(k)  5.3  &  54  Vict.  c.  57.  (m)  King  v.  Eversfield,  [1897] 

(0  40  &  47  Vict.  c.  <)1,  amended  2   Q.    B.   475  ;    GO    L.   J.    Q.   B. 

by  the  AgriciiItuiJil  Holdings  Act,  SO'.). 

1900. 
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By  the  Market  (Jardeiiers'  Compensation  Act,  1895  {ji),  the      '^^f\\ 
provisions  of  s.  34  of  the  Agricultural  Iloldhigs  Act,  1883, 


— —     --  ^j  *_/  -  -  - 

are  extended  to  every  fixture  or  building  affixed  or  erected  ^^a'^dens. 
by  the  tenant  for  the  purpose  of  the  business  of  a  market 
gardener,  where  it  is  agreed  in  writing  that  the  holding  shall 
be  let  or  treated  as  a  market  garden. 

This  act  is  to  be  read  and  construed  as  part  of  the 
Agricultural  Holdings  Act,  1883  (o),  as  amended  by  the 
Tenants'  Compensation  Act,  1890. 

The  Allotments  Acts,  1887  (»),  provides  for  arbitration  as  Allotments 

Aft    1887 

to  the  compensation  payable  in  respect  of  lands  taken  for       ' 
allotments  (s.  3  (4)  (a))  and  for  pasture  (s.  12),  and  also 
as  to  the  compensation  to  an  outgoing  tenant  of  an  allot- 
ment (s.  8). 

By  the  Allotments  and  Cottage  Gardens  Compensation  for  Allotments 
Crops  Act,  1887  (g),  compensation  for  tenants'  crops,  labour,  gafdens!"^*' 
and  improvements  in  allotments,  must  in  case  of  dispute  be 
settled  by  arbitration. 

The  rules  of  a  building  society  under  the  Building  Societies  Building 
Act,  1874  (r),  must  provide  whether  "  disputes  "  (-s)  are  to  be  ^°°'^  ^^^' 
settled  by  arbitration  or  otherwise  (s.  16  (9) );  and  where  the 
rules  have  provided  for  arbitration,  s.  34  points  out  how  the 
arbitrators  are  to  be  elected. 

Their  decision  is  final  (s.  36),  and  by  the  Building  Societies 

Act,  1894  (i!),  s.  20,  it  is  provided  that  they  are  not  to  be 

compelled  to  state  a  special  case,  but  they  may  do  so  on  the 

request  of  either  party. 

The  Friendly  Societies  Act,  1896  iii),  provides  by  s.  68  Friendly 

.•       .         ■>.        .     •  •  ^       J         •  ^  1  1    Societies  Act, 

that  the  parties  to  a  dispute  m  a  registered  society  or  branch  ^ggg 

may  by  consent  (unless  their  rules  expressly  forbid  it)  refer 
the  dispute  to  the  chief  registrar,  or  in  Scotland  or  Ireland  to 
the  assistant  registrar.  The  registrar  shall,  with  the  consent 
of  the  Treasury,  either  by  himself  or  by  any  other  registrar, 
determine  the  dispute,  and  he  has  power  to  order  the  ex- 
penses to  be  paid  out  of  the  funds  of  the  society  or  by  such 
of  the  parties  as  he  may  think  fit,  and  his  determination  is 

(/.)  58  &  59  Vict.  c.  27.  (/■)  37  &  38  Vict.  c.  42. 

(y)  46  &  47  Vict.  c.  01,  amended  (J)  As  to  the  meaning  of  dis- 

by  the  Agricultural  Holdings  Act,  putes,  see    47  A:  48  Vict.  c.  41, 

1900.  s.  2. 

(p)  50  &  51  Vict.  c.  48.  (i)  57  &  58  Vict.  c.  47. 

\q)  50  &  51  Vict.  c.  26.  IxC)  59  &  60  Vict.  c.  25. 
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enforceable  in  like  manner  as  a  decision  made  in  the  manner 
directed  by  the  rules  of  the  society. 

Neither  the  registrar  nor  any  arbitrator  or  umpire,  to  whom 
a  dispute  is  referred,  can  be  compelled  to  state  a  special  case 
on  any  question  of  law,  but  a  registrar  may  do  so  at  the 
request  of  either  party. 

Under  the  Charitable  Trusts  Act,  1853  (x),  disputes  among 
members  of  any  charity  in  relation  to  the  management  of 
the  charity  may  be  referred  to  the  arbitration  of  the  Charity 
Commissioners,  w^hose  decision  shall  be  final. 

Disputes  between  the  Commissioners  of  Woods  and  Forests 
and  other  persons  touching  the  boundaries  or  extent  of  Crown 
lands,  or  as  to  rights  or  easements  over  or  claimed  in  respect 
of  such  lands  may  be  referred  to  arbitration  (j/).  By  the 
Crowns  Lands  Act,  1866  (z),  ss.  7  and  8,  the  powers  of  the 
Commissioners  of  Woods  and  Forests  with  regard  to  fore- 
shore are  transferred  to  the  Board  of  Trade,  and  the  provisions 
of  10  Geo.  IV.  c.  50,  as  to  arbitration,  are  made  applicable  to 
the  foreshore  under  the  management  of  the  Board  of  Trade. 
Sects.  26 — 29  contain  provisions  as  to  the  proceedings  in  any 
arbitration  under  either  act  of  parliament. 

Under  the  Ranges  Act,  1891  (a),  s.  11,  where  any  land  is 
acquired  either  under  the  Defence  Act,  1842  (h),  and  the 
acts  amending  the  same,  or  for  military  purposes  under  any 
act  with  which  the  Lands  Clauses  Acts  are  incorporated,  the 
person  or  authority  acquiring  the  land,  may  require  that  the 
compensation  to  be  paid  for  the  land  be  settled  by  arbitration 
and  not  by  reference  to  a  jury,  and,  thereupon,  the  provisions 
of  the  Lands  Clauses  Act  with  reference  to  compensation 
shall  ap])ly. 

The  Military  Lands  Act,  1892  (c),  contains  (s.  20)  similar 
provisions  with  regard  to  lands  taken  under  that  act,  and 
further  provides  (s.  21),  that  any  dispute  as  to  the  com- 
pensation to  be  paid  to  the  owner  of  land  for  damage, 
caused  in  the  erection  or  repair  of  "alignment  marks," 
shall  be  determined  by  arbitration  under  the  Arbitration 
Act,  1889. 


(a;)  10  &  17  Vict.  c.  i;{7,  s.  04; 
see  also  18  &  111  Vict.  c.  124, 
S.40. 

(./)  10  Ge<..  IV.  c.  50,  s.  04. 


(z)  20  A-  :50  Vict.  c.  02. 

(a)  54  it  55  Vict.  c.  54. 

(b)  5  it  0  Vict.  c.  04. 
{<•)  55  it  50  Vict.  c.  43. 
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By  the  Defence  Act,  1854  {d),  as  amended  by  the  Ordnance      Part  l. 
Board  Transfer  Act,  1855  {e),  the  Secretary  of  State  for  War 


may  avail  himself  of  the  powers  of  the  Lands  Clauses  Act,  ^^^f^^^  ^^^' 
1845,  for  the  purpose  of  extinguishing  any  rights  of  common 
over  any  lands  the  soil  of  which  may  have  been  taken  under 
the  Defence  Act,  1842  (/).     Compensation  for  extinguishing 
such  rights  may  therefore  become  the  subject  of  arbitration. 

By  the  Military  Manoeuvres  Act,  1807  {g),  where  an  Order  :\iilitaiy 
in  Council  authorises  the  execution  of  military  manoeuvres,  ^Yct^^so?*^" 
compensation  is  to  be  paid  for   any  damage   to   person    or 
property,  arising  from  putting  in  force  any  of  the  provisions 
of  the  act,  and   the   amount  of  such  compensation,  if  not 
settled  by  agreement,  shall  be  referred  to  arbitration. 

The  notice  of  claim  for  compensation  is  to  be  treated  as  a 
submission  under  the  Arbitration  Act,  and  that  act  is  to  apply 
accordingly. 

Under  the  Copyhold  Act,  1894  {h),  the  amount  of  compen-  Copyhold 
sation   for  the  enfranchisement  of  copyhold   land   may  be  Enfrancbise- 
determined  by  a  valuer  or  valuers  appointed  for  that  purpose.  ™^''^*'- 
The  duties  and  powers  of  the  valuers  and  umpire  in  making 
their  valuation  are  set  out  in  ss.  6,  7,  and  54.     Provision  is 
made  in  s.  10  for  the  Board  of  Agriculture  confirming  the 
valuers'  award  of  compensation,  and  for  making  an  award  of 
enfranchisement. 

III.  Civil  proceedings  at  Quarter  Sessions.'] — Until  modern  Matters  of 
times  civil  proceedings  at  Quarter   Sessions   could  not  be  Quarter' 
referred  to  an  arbitrator  for  final  decision,  but  the  justices  Sessions. 
might  submit  the  matter  to  a  referee,  and  adopt  his  report 
as  the  foundation  of  their  judgment  (Q.      Neither  could  a 
question,  determinable  by  appeal  to  the  sessions,  be  decided 
by  an  award  on  the  mere  agreement  of  parties  without  an 
appeal.     Thus  it  was  not  lawful  for  a  party  rated  to  a  poor  I'oor  rate, 
rate,  and   the   churchwardens    and  overseers  of  the   parish, 
before   appeal,   to    refer  to  arbitration    the   validity  of  the 
rate  {j) ;    and  it  still   remains   unlawful   to   do   so   on   the 
simple  agreement  of  the  parties.     But  by  tbe  stat.  12  &  13 

{d)  17  &  18  Vict.  c.  67,  s.  1.  (//)  57  &  58  Vict.  c.  46,  s.  5. 

(e)  18  cV-  19  Vict.  c.  117.  (0  R.  V.  Harding,  2  Salk.  477. 

(  f)  5  tt  0  Vict.  c.  94.  ( ;)  Thorpe  r.  Cole.  2  C.  M.  c't" 

(7)  60  it  61  Vict.  c.  43,  s.  6.  R.  .%7  ;  in  error,  1  M.  &  W.  531. 
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Vict.  c.  45,  s.  12,  after  notice  of  appeal  has  been  given  to  the 
General  or  Quarter  Sessions  against  any  order,  rate,  or  other 
matter  (except  a  summary  conviction  or  order  in  bastardy,  or 
any  proceeding  relating  to  the  revenue  or  post-office),  the 
parties,  by  leave  of  a  judge  of  the  Court  of  the  Queen's  Bench, 
may  refer  the  matter  of  the  appeal  to  arbitration,  and  the 
award  may  be  enforced  by  attachment  or  as  a  judgment  of 
the  Court  of  Quarter  Sessions.  By  s,  13  of  the  same  act, 
after  an  appeal  has  been  entered,  the  Court  of  Quarter 
Sessions,  with  the  consent  of  the  parties,  may  refer  it  on 
such  terms  as  the  court  shall  think  reasonable,  and  the 
award,  on  application  in  due  time  made  by  either  party,  may 
be  entered  as  the  judgment  of  the  sessions. 

The  court  has  prevented  parish  officers  from  levying  a 
poor  rate  by  distress  in  fraud  of  an  award  to  which  they 
were  s^^bmitting  parties  (k). 


Suits  for 
divorce. 


Terms  of 
separation. 


IV.  Suits  in  Divorce  Couris.'] — Instances  have  occurred  in 
which  matrimonial  matters,  such  as  the  terms  of  a  separa- 
tion, have  been  decided  by  an  award  (/). 

When  the  parties,  on  the  eve  of  the  trial  of  a  suit  by  a  wife 
for  judicial  separation  on  the  ground  of  cruelty,  agreed  that 
the  cause  should  not  be  moved,  and  that  arbitration  should 
be  resorted  to  as  to  the  terms  of  the  separation.  Sir  Cresswell 
Cresswell  refused  to  allow  the  petitioner  to  proceed  with  the 
original  suit,  she  having  wilfully  opposed  obstacles  to  the 
progress  of  the  arbitration  {m). 


Part  I. 
';h.  I.  8.  2. 


SECTION   IT. 

MATTERS   OF   A   CEIMINAL  NATURE. 

Some   criminal   matters,    and    the   criminal   proceedings 
founded  on  them,  may  be  submitted  to  arbitration. 

To  ascertain  wliat  these  matters  are,  it  is  important  to 


(k)  The  London  tfc  North 
Western  Rail.  Co.  v.  Bedford,  17 
Q.  J'>.  '.)78. 

(/)  Soilleux  V.  Ilerbst,  2  B.  & 
P.     444  ;      Batonian     v.     Olivia, 


Countess  of  Ross,  1  Dow,  235  ; 
see  also  De  Ricci  v.  De  Ricci, 
[1H91]  P.  :',7H. 

(///)  Hooper  V.  Hooper,  .30  L.  .T. 
P.  6^  M.  4<> ;  1  Sw.  it  Tr.  002. 
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consider  in  what  cases  the  law  will  allow  a  criminal  charge      ^^^'^'  i; 
to  be  disposed  of  by  private  agreement  or  compromise.     For '  '  '   ' 


the  power  to  refer  must  be  dependent  upon  the  power  to 
compromise. 

The   old   rule,  that  matters   criminal  are   not  arbitrable  Felonies, 
because  they  are  to  be  punished  for  the  public  good  (n), 
applies  universally  in  cases  of  felony. 

But  an  agreement  to  settle  a  misdemeanor  may,  in  some  Misde- 
cases,   be  perfectly  valid  in  law   (o) ;    and  indictments    for  "'^■^°<^'"^- 
various  species  of  misdemeanors  are  continually,  and  with  the 
sanction  of  the  courts,  referred  to  an  arbitrator  for  decision. 

A  rule  of  very  general  application  as  to  what  criminal  Where 
matters  may  be  referred  is  thus  stated  by  Gibbs,  C.J. : —  acHm/  '^ 
"  Where  a  party  injured  has  a  remedy  by  action  as  well  as  criminal 
by  indictment,  nothing  can  deter  such  party  from  referring  referable, 
the  adjustment  of  the  reparation  which  he  is  to  receive  to 
arbitration,  although  a  criminal  prosecution  may  have  been 
commenced  "  (jy). 

If  the  offence  is  of  a  public  nature,  no  agreement  can  be  Offence  of  a 
valid  that  is  founded  on  the  consideration  of  stifling  the  nou-e^feraWe! 
prosecution   of  it    (q).      Thus,    an   indictment   for   perjury 
cannot  legally  be   referred  (r),  nor  can  an  indictment  for 
non-repair   of  a   highway   (s) ;    but   in    cases   of  ordinary  Indictment 

lOr  3SR1,lllt 

assaults,  where  the  party  injured  has  proceeded  by  indict- 
ment, the  policy  of  the  law  admits  of  a  compromise  or 
reference  (t). 

In  criminal  matters,  after  conviction  before  a  Court  of  Indictments 
(Quarter  Sessions,  a  reference  is  lawful  (u),  notwithstanding  Quarter 
the  old  case  of  11.  v.  Harding  {x).  Sessions. 

{n)  Bac.  Ab.  Arb.  A.  ;  Keir  v.  hill  Local  Bd.  v.  Vint,  45  Ch.  D. 

Leeman,  9  Q.  B.  371 ;    15  L.  J.  351  ;  59  L.  J.  Ch.  608. 

Q.  B.  360  ;  Windhill  Local  Bd.  v.  (r)  R.  v.  Hardey,  14  Q.  B.  529; 

Vint,  45  Ch.  D.  351  ;    59  L.   J.  19  L.  J.  Q.  B.  190. 

Ch.  008.  {s)  R.  V.  Blakemore,  14  Q.  B. 

((')  Drage   v.  Ibberson,  2  Esp.  544. 

043 ;  Blanchard  v.  Lilly,  9  East,  {t)  Elworthy  v.  Bird,  2  Sim.  & 

497  ;  Johnson  v.  Ogilby,  3  P.  VV.  Stu.  372  ;  9  Moore,  430 ;  see  also 

277.  Keir  v.  Leeman,  0  Q.  B.  308  ;  R. 

(j))  Baker     v.    Townshend,    7  v.  Moate,  3  B.  A:  Ad.  237  ;  1  L.J. 

Taunt,   422  ;     R.   v.  Hardey,   14  (N.  S.)  K.  B.  78. 

Q.  B.  529  ;  19  L.  J.  Q.  B.  196.  (h)  Baker     v.     Townshend,    7 

Oy)  Keir  v.  Leeman,  0    Q.   B.  Taunt.  422 ;  1  Moore,  120. 

308 ;  13  L.  J.  Q.  B.  259 ;  Wind-  {x)  2  Salk.  477. 
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Paet  I. 

CH.  I.   s.  2. 

Consent  of 
court  to  the 
reference  of 
indictments. 


It  seems  the  better  opinion,  though  there  is  no  express 
decision  on  the  point,  that  the  consent  of  the  court  in  which 
an  indictment  is  pending  for  trial  must  be  obtained  in  order 
that  the  reference  should  be  effectual  (y).  The  court,  how- 
ever, has  no  power  under  ss.  13  or  14  of  the  Arbitration 
Act  (z)  to  refer  a  criminal  proceeding  by  the  Crown. 


(;/)  R.  V.  Rant,  Kyd  on  Awards, 
64 ;  R.  V.  Coombs,  ibid. ;  R. 
V.    Havdey,    14  Q.    B.    52'J ;    19 


L.  J.  Q.  B.  196. 

(z)  52  &  53  Vict.  c.  49. 
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CHArTER   II. 

WHO  MAY  REFER  MATTERS  TO  ARBITRATION. 


SECTION   I. 

TERSONS    INTERESTED   IN   THE  SUBJECT-MATTERS. 

I.  Parties   capable  of  disposinrj   of  their   rights.^ — Every      Part  i. 
one  capable  of  making  a  disposition  or  release  of  his  right     ^"' "'  ^'   ' 


can  make  a  submission  to  an  award  (a).     But  those  who  Persons 

.  capable  of 

are  attainted  or  outlawed  cannot  submit,  lor  they  have  no  contracting. 
property,  and  cannot  by  law  controvert  anything  (h). 

Persons  that  cannot  contract  cannot  submit  to  arbitration. 
Pursuant  to  this  leading  principle  it  is  broadly  laid  down  in 
the  older  authorities  that  femes  covert,  persons  compelled  by 
threats  and  imprisonment,  and  persons  professed  in  religion, 
cannot  submit  (c). 

II.  Femes  covert.'] — Some  exceptions  exist  to  this  proposi-  Femes  covert, 
tion,  as  far  as  regards  femes  covert.    For  where  the  husband,  Husband 
by  exile,  banishment,  abjuration,  or  profession  of  religion,  j"ortuus 
was  civiliter  mortuus,  the  wife  was  always  held  capable  of 
making  contracts,  and  acting  in  every  respect  as  a  feme  sole  ((/), 
and  consequently  might  be  a  party  to  a  reference. 

So,  during  the  term,  the  wife  of  one  transported  (c).     So  Transported. 
likewise  the  wife  of  an  alien  enemy,  but  not  of  an  alien  ami ;  Alien  enemy, 
for  the  later  decisions  seem  to  show,  that  it  is  only  where 
the  absence  of  the  husband  from  the  country  is  involuntary 
that  the  law  invests  the  wife  with  a  separate  character  (/). 

Where  a  married  woman  was  interested  in  real  estate,  not 

((()  Com.  Dig.  Arb.  D.  2.  in  Marsh  v.  Hutchinson,  2  B.  it 

{b)  Bac.  Ab.  Arb.  C.  P.  22G  ;  see  Newsouie  v.  Bowyer, 

(c)  Bac.  Ab.  Arb.  C. ;  Com.  Dig.  .3  P.  W.  37. 
Arb.  D.  2.  (/)  Marsh  v.  Hutchinson,  2  B. 

('/)  Co.  Litt.   1,   Inst.  133,   a.  ;  it  P.  22G ;   Barden  r.  Keverberg, 

Countess  of  Portland  i*.  Prodgers,  2  M.  tt  W.  (jl ;  Deerly  v.  Duchess 

2  Vern.  104.  of  Mazarine,  1  Salk.  llC;  1  Lord 

(e)  Sparrow  o.  Carruthers,  cited  Raym.  147. 
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Part  I. 
OH.  n.  s.  1. 

Wife's  real 
estate  not 
settled  to  her 
separate  use. 


Agreeing  to  a 
reference  with 
a  married 
woman  know- 
ing ber 
coverture. 


AVoman  sepa- 
rated from 
her  husband. 


Married 
"Women's 
Property 
Acts. 


settled  to  her  separate  use,  she  was  not  considered  in  equity 
competent  to  act  concerning  it.  In  such  an  instance,  where 
one  of  the  parties  was  stated  to  be  a  feme  covert  interested 
in  real  estate,  the  Court  of  Chancery  refused  to  permit  a 
reference  to  arbitration,  or  even  a  reference  to  the  master, 
to  inquire  whether  it  would  be  for  her  benefit  as  in  the 
case  of  an  infant  {g).  A  consent  of  a  married  woman  to 
be  bound  by  an  award  already  made,  did  not  bind  her  as 
it  often  did  a  feme  sole  {h). 

An  award,  on  a  reference  relating  to  lands  in  Jamaica,  to 
which  married  women  interested  therein  were  parties,  was 
held  void  by  the  Judicial  Court  of  Privy  Council,  on  account 
of  their  coverture  and  disability  to  bind  themselves  {i). 

Where  a  married  woman  has  been  a  party  to  a  submission, 
and  an  award  has  been  made,  a  court  of  law  will  refuse  to 
set  aside  the  award,  on  the  ground  that  she  is  not  bound  by 
it,  at  the  prayer  of  a  party  to  the  submission,  who,  from  the 
first,  was  cognisant  of  her  coverture,  for  he  never  should 
have  consented  to  refer  the  matters,  and  allow  lier  to  become 
a  party,  if  he  intended  to  make  this  objection  (A). 

A  married  woman  who  has  obtained  a  protection  order 
under  s.  21  of  the  Divorce  and  Matrimonial  Causes  Act, 
1857  (/),  or  one  who  has  obtained  a  judicial  separation  under 
s.  26,  is  to  be  considered  as  a  feme  sole  for  the  purposes 
of  contract,  wrongs,  injuries,  and  sueing  or  being  sued  in 
any  civil  proceeding.  She  is  therefore  competent  to  submit 
to  arbitration  notwithstanding  her  coverture. 

The  power  of  a  married  woman  to  contract  has  been 
greatly  enlarged  by  the  Married  Women's  Property  Acts, 
1882  (m)  and  1893  {n).  The  result  of  these  acts  would 
appear  to  be  that  any  married  woman  is  capable  of  referring 
to  arbitration,  as  if  she  were  a  feme  sole,  any  question 
arising  with  regard  to  any  of  her  separate  estate  not  re- 
strained from  anticipation,  whether  she  be  possessed  of  any 
separate  estate  or  not  at  the  date  of  the  reference  (o). 


(9)  Davis  V.  Page,  9  Ves.  350. 

(h)  Evans  v.  Cogaiis,  2  P.  W. 
450. 

(i)  Straclian  v.  Dougall,  7 
Moore,  P.  C.  :{()5. 

{Ic)  Jn  re  Warner,  2  D.  i^-  L. 
148;  l.'iL.  ,1.  (I  I',.  :}70. 

(0  20  tV  21  A'ict.  V.  Hr.. 


(»()  45  it  4G  Yict.  c.  75^  s. 
1  (2). 

(h)  56  &  57  Vict.  c.  G3,  s.  1. 

(o)  Conolan  v.  Leyland,  27  Ch. 
D.  0:52 ;  54  L.  J.  Ch.  123.  See 
IJn.wn  V.  Dinibloby,  [11»04]  1 
K.  J{.  2H;  73  L.J.  K.  ]',.  35. 
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III.  Hushand  and  vnfc.'] — A  husband  might  submit  differ-      Part  I. 
ences  respecting  the  chattels  he  had  in  right  of  his  wife  to  an     ^""  "'  ^*   ' 


award,  for  he  miglit  dispose  of  them  (p).     So  he  mi'dit  refer  Husband's 

'"^  ri^'lit  to 

his  claims  for  a  debt  upon  a  bond  made  to  his  wife  before  refer  wife's 

coverture,  and   the   award  would   bind   the  wife  after   j^is '=^^'"^^8- 

death  {q) ;  for  an  award  in  the  husband's  favour  respecting 

chattels,  real   or   personal,    claimed   in   riglit   of  the   wife, 

amounts  to  a  sort  of  judgment,  and  operates  as  a  reduction 

of  them  into  possession  (/■).     If  the  husband  only  had  sub-  Wife's 

mitted  it  was    sufficient    to    bring  before   the  arbitrator   a  e^ecutri  J.^ 

question  relating  to  a  debt  due  from  the  wife  as  executrix  or 

administratrix,  for  the  husband  was  chargeable  with  it  by 

the  marriage  (.s^).     So  a  submission  by  a  husband  only  of  a 

lease  for  years,  which  his  wife  had  as  executrix,  was  good ; 

and  the  award  would  bind  her  after  his  death  (/). 

IV.  Infants^ — If  an  infant  submit  to  arbitration  it  would  Infant's  sub- 
seem  that  he  may  execute  or  avoid  it  at  his  election,  as  he  XTnot  void. 
may  many  of  his  other  contracts  (w).     If  a  man  of  full  age  Persons  of  full 

is  iointly  bound  with  an  infant  to  stand  to  an  award,  such  ^^f  bound  tor 

.  .  infants, 

obligation  will  bind  the  former  {x).     A  father  or  guardian 

may  bind  himself  that  an  infant  son  or  ward  shall  perform 

an  award  {y).     But  if  the  award  direct  that,  on  payment  by 

defendant  of  a  sum  of  money,  the  infant  shall  execute  a 

release,  though  the  submission  to  which  he  is  a  party  may 

be  good,  as  it  may  be  for  his  benefit,  yet  tlie  award  will  be 

void,  as  an  infant  cannot  execute  a  binding  release ;    and 

the  father  will  be  unable  to  enforce  the  arbitration  bond 

against  the  defendant  (s).     An  infant  may  be  directed  by 

the  award  to  pay  costs  {a). 

(p)  Bac.   Ab.  Arb.   C.  ;  Smith  Infants'   Relief   Act,  1874  (37  & 

V.  Ward,  Styles,  351.  38     Vict.    c.    62) ;     Edwards    /•. 

(q)  Com.    Dig.     Arb.     D.     2  ;  Carter,  [1893]  A.  C.  300  ;  03  L.  J. 

Marsh,  77.  Ch.  100;  Clements  v.  Loudon  & 

(/■)  Williams'  Exors.  538,   087,  North  Western  Rail.  Co.,  [1894] 

8th  ed.    098,    874;    1  Rolle  Ab.  2  Q.  B.  482  ;  63  L.  J.  Q.  B.  837. 
Arb.  245,   D.     See  1    Roper,  on  (x)  Com.  Dig.  Arb.  D.  9 ;  Bean 

Husband   and    Wife,    185,    219,  v.  Newbury,  1  Lev.  139. 
2nd  ed. ;  Hunter  v.  Rice,  15  East,  (;/)  Gill  t:  Russell,  Freem.  02, 

100;  Oglander  v.  Baston,  1  Vern.  139;  Roberts  v.  Newbold,  Comb. 

396.  318  ;  Bowyer  v.  Blorksidge,  3  Lev. 

(,s)  Com.    Dio-.    Arb.    D.    2 ;    1  17. 
Rolle  Ab.  240,  2.  {z)  Knight  v.  Stone,  W.  Jones, 

(0  Com.  Dig.  Arb.  D.  2;  Bac.  Rep.  104;  S.  C.  Stone  v.  Knight, 

Ab.  Arb.  C. ;    Lumley  v.  Hutton,  Latch,  207 ;  Noy,  93. 
Rolle  Rep.  268 ;  Cro.  Jac.  447.  (a)  Proudfoot  v.  Boyle,  15  M. 

(m)  Bac.    Ab.    Arb.    C.       See  &  W.  198. 
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Part  I  Under   Order   XVI.  r.  21,  in   all   causes   or   matters   to 

H.  ir.  s.  1.  .  '  ,  1       x- 

which  any  infant  is  a  party  "  any  consent  as  to  the  mode  ot 


infants  to°'     taking  evidence  or  as   to  any  other   procedure"  will,  "if 

procedure.       given  with  the  consent  of  the  court  or  a  judge  by  the  next 

friend,  guardian,  or  other  person  acting  on   behalf  of  the 

infant,  have  the  same  force  and  effect  as  if  the  infant  were 

under  no  disability  and  had  given  such  consent." 

Probably  under  this  rule  the  court  or  a  judge  would 
sanction  the  reference  of  a  cause  or  matter  to  which  an 
infant  was  a  party,  provided  such  reference  were  for  the 
benefit  of  the  infant. 
Suits  between  If  parties  to  suits  to  which  infants  also  are  parties  agree 
other  parties,  to  refer,  they  cannot  evade  their  submission,  or  defeat  the 
award,  on  the  ground  that  the  infants  were  not  bound ;  for 
they  must  be  presumed  to  have  known  that  the  infants  could 
not  be  bound,  and  therefore  in  the  consent  of  the  persons  of 
full  age  they  have  all  the  consideration  for  ■\\'hich  they  have 
stipulated  (h). 

I'aitner  can-        y_  Partners  and  ijarties  luith  joint  interests.^ — If  a  man 
partner.  submit  for  himself  and  his  partner  all  matters  in  difference 

between  the  partnership  and  another,  the  partner  submitting 
shall  be  bound  to  perform  the  award;  but  the  other  shall 
not,  because  he  is  a  stranger  to  the  award.  If,  however,  the 
latter  refuse,  it  is  a  breach  of  the  submission  by  the  partner 
who  agreed  to  the  reference  (c). 

The  same  rule  prevails  in  the  case  of  a  general  partner- 
ship, as  w^ell  as  in  the  case  of  a  partnership  in  a  particular 
transaction.  There  is  no  implied  authority  in  either  case  for 
some  of  the  partners  to  bind  the  others  by  a  submission  to 
arbitration  made  without  their  knowledge  or  assent;  for  it 
forms  no  part  of  the  transaction  in  which  they  are  jointly 
engaged,  and  joint  contractors  can  only  be  made  responsible 
for  transactions  arising  in  the  usual  way  of  their  business  or 
employment  {d).  It  is  not,  however,  necessary  that  that 
assent  must  be  given  in  any  })articular  forms  of  words,  nor 
is  it  required  to  be  made  under  the  hand  of  the  co-partner. 

(/>;  Wriglitsou    V.    Bywator,   ."i  (c)  Bac  Ab.  Arb.  C.  ;  Com.  Dig. 

M.  &  W.  V.y.) ;  7  L.  J.  (N.  8.)  Ex.  Arb.  D.  2;    IStraiigford  u.  dreen, 

K>,  ;  Jones  v.  Powell,  <J  Dowl.  483  ;  2  Mod.  228. 

Warner,   In  re,  2  D.  *fc  L.  148  ;  ('0  See  rartnorship  Act,   IStM) 

lo  L.  J.  Q.  B.  370.  (53  and  54  Vict.  c.  31)),  s.  5. 
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All  that  is  necessary  is,  that  there  should  be  some  evidence      Part]. 

of  an  actual  authority  conferred.     Such  a  power  does  not '. ' 

arise  out  of  the  relation  of  partnership,  and  is  not,  therefore, 
to  be  inferred  from  such  relation  (c). 

If,  on  a  dissolution  of  partnership,  one  partner  authorise  Power  to  sue 
the  other  to  collect  the  assets  and  to  sue  in  their  joint  names  °^*  ^'M 

"  power  to 

to  recover  debts  due  to  the  firm,  the  acting  partner  cannot  refer. 
refer  to  arbitration  an  action  brought  on  such  authority  so  as 
to  bind  the  retiring  partner  (/). 

Even  the  individual  partners  who  are  parties  to  tlie  refer-  All  must 
ence  are  sometimes  not  bound  by  the  award.     Thus,  where  none"boimii 
by  a  deed  between  partners  all  matters  in  difference  were 
referred,  and  two  only  of  the  partners  executed  the  deed,  an 
award  was  held  not  binding  upon  them,  as  until  all  had 
executed  the  deed,  the  arbitrators  had  no  authority  (//). 

If  the  parson  on  the  one  hand  and  some  of  the  parishioners  Party  sub- 
on  the  other  hand,  on  behalf  of  themselves  and  the  rest  of  ^^^jj^.j.g'^g^j.n 
the  inhabitants  of  the  parish,  but  without  the  authority  of  "*  liimself. 
the  rest,  submit  to  arbitration  by  bond,  the  parishioners  sub- 
mitting shall  alone  be  answerable  for  a  breach  of  the  award 
by  any  of  the  other  parishioners  (Ji). 

VL  Surety.'] — lu  the  absence  of  special  agreement  an  award 
against  a  principal  debtor  is  not  binding  on  the  surety  {i). 

vir.  Corporation,  sole  and  aggregate.] — It  is  stated  in  the  Rector  refer- 
Year-books   that  an  award  made  on  the  submission  of  a  tithe"uriii" 
preceding  prior  shall  bind  his  successor  {¥),  but  it  is  clear  I'is  incum- 
that  a  rector  who  refers  a  question  respecting  the  amount  of  ^ 
tithes  cannot  so  provide  that  the  award  shall  be  conclusive 
beyond  his  own  incumbency  of  the  living  (/). 

.  Corporations  aggregate  may  be  parties  to  a  reference.     In  Corpiratious 
one  case  it  was  discussed  whether  the  attorney  of  a  corpora-  aSo"^y=^te. 
tion  requii-ed  a  special  authority  under  the  corporate  seal  to 

(e)  Stecad  v.  Salt,  3  Bing.  101  ;  (],)  Bac.  Ab.  Arb.  C.  ;  Mudy  v. 

3  L.  J.  (O.  S.)  C.  P.  175  ;    Adams  Osaiii,  Litt.  30. 

V    Bankart    1   C.  M    &  R.  G81  ;  (;•)  Young,  Ex  parte,  17  Ch.  D. 

Burnell  v.  Minot,  4  Moore,  340  ;  gj^g/             ^          ^         ' 

Thomas  v.  Atherton,   10  Ch.  D.  \ 

185  ;  48  L.  J.  Ch.  370.  ^  (J')  .^"^^l*^^-  ''^^■^-  -<^^'   -^'  '^' 

(/)  Hatton  y.  Royle,  3  H.  it  N.  ^  ^-  *^  ^>  ^' 

.500;  27  L.  J.  Ex.  486.  {I)  A.-G.  v.  Chomley,  2  Eden, 

((/)  Antramy.Chace,15East,209.  C.  C.  304;  Amb.  510. 
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Pakt  I. 
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Attorney- 
General's 
consent  in 
case  of 
charities. 


empower  him  to  refer  a  cause ;  at  all  events  a  subsequent 
ratification  of  his  acts  under  the  corporate  seal  is  sufficient(m). 
The  reference  must  be  an  act  of  the  corporate  body.  A  dean 
without  the  chapter,  a  mayor  without  his  commonalty,  the 
master  of  a  college  or  hospital  without  his  fellows,  cannot 
submit  to  an  award,  for  the  submission  has  the  force  of  a 
contract,  and  they  cannot  contract  without  them  (?i).  But 
where  the  body  corporate  properly  enter  into  a  submission, 
the  award  is  binding  upon  them. 

The  Court  of  Chancery  has  on  several  occasions  enforced 
an  award  against  an  eleemosynary  corporation  (o). 

It  may  here  be  proper  to  remark,  that  in  suits  in  equity 
respecting  charity  property,  the  court  would  not  permit  a 
reference,  however  advisable  such  a  course  might  seem,  unless 
the  Attorney-General  gave  his  consent  (^j). 


Party  joined 
on  the  refe- 
rence of  a 
cause. 


Party  added 
afterwards. 


Party  by 

subsequent 

consent. 

Party  by 
acquieseence. 


VIII.  Parties  interested,  added.^ — It  often  happens,  when  a 
cause  is  referred,  that  a  third  party  is  made  a  party  to  the 
submission,  and  under  some  forms  of  submission  the  arbi- 
trator has  been  held  warranted  in  treating  him  as  a  party  to 
the  cause  itself  (  q).  Even  when  not  inserted  as  a  party  in 
the  order  of  reference,  his  assent  to  the  proceedings  will  in 
many  cases  preclude  him  from  disputing  his  obligation  to 
abide  by  the  award  (r). 

Where  a  submission  has  in  the  first  instance  been  made 
between  two,  a  third  party  may  be  added  afterwards,  and  the 
reference  may  proceed  as  if  all  three  had  been  parties  to  the 
original  order  of  reference  (s). 

A  party  interested  in  the  subject-matter  of  the  reference 
may  bind  his  interests  by  subsequent  consent  to  the  award  (t). 

Even  acquiescence  may  render  a  person  concluded  by  the 
terms   of  an   award.     Thus,    where   the   landlords   of   two 


(m)  Mayor  of  Ludlow  v.  Charl- 
ton, E.  T.  1845,  Ex.;  A.-G,  v. 
Clements,  1  Turn.  &  11.  58. 

(n)  Bac.  Ab.  Arb.  C,  21  Ed. 
IV.  13. 

(^o)  A.-G.  V.  Clements^  1  Turn. 
&  R.  58. 

(;>)  A.-G.  V.  Fua,  4  Madd.  274  ; 
A.-G.    V.    Jlowitt,    y    Ves.    232; 
Prior  V.  llunibrow,  8  M.  &.   W. 
873;  10  L.  J.  Ex.  371. 
^  {(j)  Hawkins  v.  Bonton,  «S  C^.  B. 


479 ;    15  L.  J.  Q.  B.  139  ;   Rogers 

V.  Stanton,  7  Taunt.  575,  n. ; 
Morgan  v.  Miller^,  (i  Bing.  N.  C. 
1(38 ;  VVilliauis  v.  Lewis,  7  E.  tt 
B.  929  ;  IStockley  v.  !Shoi)land,  2G 
L.  T.  580. 

(/•)  (iunton  V.  Nurse,  5  Moore, 
259 ;  2  B.  &  B.  447. 

(,s)  Winter  v.  Munton,  2  Moore, 
723. 

(t)  Evans  v.  Cogan,  2  P.  W, 
450. 
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adjoining  estates  let  on  lease  referred  to  a  surveyor  to  deter-       p^"t  I- 
mine   and   stake   out   a   disputed   boundary  between   their  —  - 


respective  properties,  the  tenant  of  one  estate,  who  by  his 
conduct  assented  to  the  surveyor's  staking  out  the  line,  was 
lield  bound  by  the  decision  of  the  surveyor  (it). 

The  official  referee  invested  with  the  powers  of  a  judge,  1)y  Party  added 
the  order  of  reference,  may  add  a  third  party  under  Order  referee. 
XVI.  r.  11,  1883  (x). 


SECTION   II. 

PEESONS  NOT  INTERESTED  IN  THE  .SUBJECT-:\IATTER8. 

Persons  who  have  no  interest  of  their  own  in  the  matter       p^j,^  j 
in  dispute  may  sometimes  refer  it  to  arbitration.  ch.  ir.  s.  2. 


I.  Authorised  agent.^ — If  a  man  authorise  another  on  his  submisBiou  to 
behalf  to  refer  a  dispute  between  himself  and  a  third  party,  arbitration  by 

1       •      •         •      1  •     T  1      agent  autbo- 

an  award  consequent  on  such  submission  is  binding  on  the  riscd  to  refer, 
principal  alone,  and  it  is  no  objection  that  the  agent  had  no 
interest  in  the  subject  of  the  dispute.  But  if  the  agent 
expressly  bind  himself  for  the  performance  of  the  principal, 
not  only  the  principal  who  authorised  him,  but  the  agent 
himself,  is  bound  by  the  award  (?/). 

Where  a  power  of  attorney  authorised  the  assignee  of  a  Assignee  of 
business  to  take  proceedings  in  the  names  of  the  assignors  to  contract. 
enforce  any  existing  contracts  or  otherwise  deal  in  respect 
thereof,  it  was  held  that  the  assignors  were  bound  by  an 
award  made  in  a  reference  respecting  a  contract  relating  to 
the  business,  although  it  did  not  appear  on  the  face  of  the 
order  of  reference  that  the  assignors  consented  thereto  (r). 

A  party  to  whom  debts  had  been  equitably  assigned,  and  Assignee  of 
who  was  authorised  under  a  power  of  attorney  to  receive  and 
compound  for  the  same,  having  submitted  to  arbitration  the 

(«)  Taylor  v.  Parry,  1  U.  Sz  G.  21G  b  ;    Cayliill  v.   Fitzgerald,   1 

604.  Wils.    28,   o^\    Com.   Dig.   Arb. 

{x)  Byrne  v.  Brown,  22  Q.  B.  D.  D.  2. 
C57.  (2)  Hancock  v.  ReicI,  21  L.  J. 

(;/)  Bac.  Ab.   Arb.    C. ;   Dyer,  Q.  B.  78. 

R.  D 
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Master  of 
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Waiver  Ijy 
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matters  in  difference  between  his  principals  and  one  of  their 
debtors,  was  held  entitled  to  maintain  an  action  in  his  own 
name  for  the  sum  awarded  in  his  favour  (a). 

A  person  who  underwrites,  and  settles  losses  for  another, 
has  an  implied  authority  from  him  to  refer  to  arbitration  a 
dispute  about  a  loss  (h). 

When  a  member  of  a  partnership  firm  gave  his  son  a  power 
of  attorney  to  act  upon  his  behalf  in  dissolving  the  partner- 
ship, with  authority  to  appoint  any  other  person  as  he  might 
see  fit,  it  was  held  that  this  gave  the  son  power  to  submit  the 
accounts  to  arbitration  (c). 

Consignees  of  goods  were  by  agreement,  after  deducting 
their  advances,  charges,  and  commissions,  to  pay  over  the 
balance.  When  the  goods  arrived,  the  captain  of  the  ship, 
the  agent  of  the  party  entitled  to  the  balance,  who  was  then 
a  bankrupt,  wrongfully  refused  to  deliver  them.  No  assignees 
had  been  appointed.  The  consignees  were  held  authorised 
to  sue  the  captain  and  also  to  submit  the  action  to  arbitra- 
tion, and  to  deduct  the  costs  of  both  action  and  reference 
from  the  balance  to  be  paid  over  (d). 

It  seems  doubtful  whether  the  master  of  a  ship  has  implied 
authority  to  bind  his  owners  to  arbitration  in  respect  of  the 
remuneration  to  be  paid  for  salvage  services  rendered  by  his 
ship  (e). 

An  agent  may  bind  his  principal  by  waiving  an  objec- 
tion (/). 


Power  of  a  II.  Solicitors!] — Solicitors  are  agents  who  are  clothed  with 

bind  Ms  dient  Peculiar  powers  of  affecting  their  clients'  interests. 

by  a  refe-  Generally  speaking,  a  solicitor  on  the  record  has  authority 

to  refer  the  cause  {(j),  and  formerly  it  was  held  that,  even  if 

tlie  agreement  to  refer  was  entered  into  against  the  wish  of 

the  client,  the  agreement  was  binding  {h),  but  since  the  case 


(a)  P.anfill  v.  Leigh,  8  T.  U.  571. 
(6)  (ioodson  V.  Brooke;,  4  Camp. 
1G3. 

{<■)  Henley  v.  Soper,  8  r>.  it  C. 

('/)  Curtis  v.  Barclay,  5  B.  it  C. 
141. 

(^0  Tlie  City  of  Calcutta,  70  L. 
T.  517  ;  see  Tlie  Margery,  [1W2] 
1M57;  71  L.  J.  P.  83. 


(/)  Hamilton  v.  Bankin,  3  Do 
Oe.v  &  S.  782 ;  Backhouse  v. 
Taylor,  20  L.  J.  Q.  B.  233. 

{(j)  FavicU  V.  Eastern  Counties 
Rail.  Co.,  2  E.x.  344;  17  L.  J.  Ex. 
2'.>7  ;  Smith  v.  Troup,  7  C.  B.  757  ; 
18  L.  J.  C.  P.  209. 

(/()  Filmcr  v.  Delber,  3  Taunt. 
480;  Smith  v.  Troup,  supra. 
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of  Nealc   v.    Gordon  Lennox  (i),  referred   to   at  leiinrtU  in        ^^^^^"^  ^ 

CH.  II.  8.  2. 

division  in,  it  must  be  taken  that  a  solicitor  has  no  authority 

to  refer  a  case  against  the  wish  of  his  client,  and  the  cases  to 
the  contrary  must  be  deemed  to  be  overruled. 

In  the  case  of  a  corporation  it  is  no  objection  to  the 
solicitor's  authority  to  refer  that  he  has  not  been  appointed 
under  seal  (k). 

The  attorney's  consent  to  an  enlargement  of  time  binds 
the  client  (/). 

The  acts  of  the  attorney's  town  agent  are  as  binding  on  Towu  agent 
the  client  as  the  acts  of  the  attorney  himself  (m),  but  not 
those  of  the  attorney's  clerk  (n). 

When  infants  sued  by  their  next  friends  in  Chancery,  the  Suit  in 
attorneys  in  the  suit  had  no  authority  to  bind  the  infants  by  pla/ntiffH?  '° 
a  reference,  or  the  next  friends  of  the  infants,  for  the  due 
performance  of  the  award  by  the  infants  (o). 

III.  Counsel.'] — Counsel  has  general  authority  over  the  suit,  rowtr  of 
the  mode  of  conducting  it,  and  all  that  is  incident  to  it,  such  the  suit. 
as  withdrawing  the  record,  withdrawing  a  juror,  calling  no 
witnesses  or  selecting  such  as  in  his  discretion  he  thinks 
ought  to  be  called,  and  other  matters  which  properly  belong 
to  the  suit  and  the  management  and  conduct  of  the  trial, 
but  he  has  not  any  power  over  matters  that  are  collateral 
to  it  (p). 

The  endorsement  by  counsel  upon  their  briefs  of  terms 
agreed  upon  and  signed  by  them  is  a  submission  under  the 
Arbitration  Act,  1889  (q). 

If  a  party  is  present  in  court  and  hears  his  counsel  state  in 
court  that  the  case  is  referred,  he  may  be  bound  by  the  act  of 
his  counsel  unless  he  protests  openly  (r). 

Counsel  has  no  authority  to  refer  an  action  against  the  Authority 
wishes   of  his  client,  or  upon   terms   different  from   those  ^o  relvi-r 

(0  [1902]  A.  C.  465;  71  L.  J.  5  H.  &  N.  890;  29  L.  J.  Ex.  382; 

K.  B.  939.  Strauss  v.  Francis,  L.  R.  1  Q.  B. 

(/;)  Faviell  v.  Eastern  Counties  379 ;  ]Matthe\vs  v.  Munster,  20  (^>. 

Rail.  Co.,  supra.  B.  D.  141. 

9\^h  "^'^^^^  w'lr  *"'  ^^^•T  «  ('j)  Aitken    v.    Batehelor,     (12 

(m)  Grimthsv.  Williams,  1 1.  K.      j,   j   o  r    193 

()i)  Hodson,  In  re,  7  Dowl.  569.  (r)  Rumsey  v.  King,  33  L.  T. 

(0)  Biddell  v.  Dowse,  6  B.  &  C.  728  ;  see  Neale  v.  Gordon  Lennox, 

555.  [1902]  A.  C.  465,  per  Lord  Hals- 

{j>)  Swinfen v.  Lord  Chelmsford,  l)ury,  L.  C.  at  p.  470. 

d2 
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Part  I.      -vvhicli   liis   client   has  authorised.     If  he  does  so  refer   an 
. — '. — '  action,  the  reference  may  be  set  aside,  although  the  limit, 


put  by  the  client  on  his  counsel's  authority,  is  not  made 
known  to  the  other  side  when  the  reference  is  agreed  upon. 
The  court,  before  whom  the  question  of  setting  aside  the 
reference  comes,  is  not  bound  to  sanction  an  arrangement 
made  by  counsel,  which  is  not,  in  the  opinion  of  the  court, 
a  proper  one  (s). 

Submission  hy      jy.  Exccutors  andadiiiinistrcitorsA — An  executor  or  adminis- 

3,11    GXGCUtOl'  

and  adminis-  trator  may,  under  the  provisions  of  the  Trustee  Act,  1893  {t), 
trator.  s.  21,  submit  to  arbitration  any  debt,  account,  claim,  or  thing 

whatever  relating  to  the  testator's  or  intestate's  estate,  and 
for  such  purpose  may  enter  into,  give,  execute,  and  do  such 
agreements,  releases,  and  other  things  as  to  him  seem  expe- 
dient, without  being  responsible  for  any  loss  occasioned  by 
any  act  or  thing  so  done  by  him  in  good  faith. 

This  provision  applies  to  executorships,  &c.,   constituted 

or   created    either   before   or    after    the   commencement    of 

the  act. 

Executor  nnt       "Where  a  testator  had   agreed   to   refer   disputes,  if  they 

appoint^         should   arise,  and   died   after   disputes   had   arisen  without 

arbitrator.        appointing  an  arbitrator,  his  executor  was  not  Ijound  to  appoint 

an  arbitrator  {u). 
When  execu-  Entering  into  a  submission  relating  to  matters  in  difference 
ii°  blc!''''^""  '  between  the  deceased  and  another,  without  the  executors  pro- 
testing against  the  reference  being  taken  as  an  admission  of 
assets,  will  amount  to  such  an  admission,  and  if  the  award 
direct  him  to  pay  a  sum,  he  will  be  bound  personally,  if  the 
assets  are  insufficient,  and  will  not  be  allowed  to  plead  plene 
administravit  to  an  action  on  the  arljitration  bond  {x)  ;  for  if 
he  does  not  protest  in  the  first  instance  that  he  has  no  assets, 
he  will  not  be  afterwards  allowed  to  say  so,  because  in  that 
case  the  opposite  party  will  have  been  put  to  the  expense  of 
an  arbitration  to  no  purpose  (y).     And  an  arbitration  should 

(s)  Nciilc    V.    Gordon   Lennox,  Barry  r.  Rush,  1  T.  R.  691.     See 

[l'.K)2]  A.  C.  465;  71  L.  J.  K.  B.  Pt.  II.  ch  8,  s.  1,  d.  2,  How  ar- 

'.)i»y.  bitrator  should  direct  executor  to 

(0  hi)  &  57  Vict.  c.  53.  pay  ;  and  Pt.  III.  ch.  4,  s.  1,  d.  1, 

(h)     Porcival,    In  re,    2  Times  Attachment  against  executor. 

L.  R.  150.  (-/)  Riddell  /•.  'Sutton,  5  Bing. 

(x)  U(jljson  V. ,  2  Rose,  50  20o". 
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be  placed  on  the  same  footinfj  as  an  action,  in  which,  if  an      i*-^»'^'  ^• 

C'H    II.  s   2 

executor  omit  to  plead  that  he  is  without  assets,  he  cannot  — '  - '  '  '- 


afterwards  set  up  that  ground  of  defence  (.-i 

It  is  often,  therefore,  said  in  terms  that  a  submission  by  an  ]j,icrence: 
executor  or  administrator  is  in  itself  an  admission  of  assets  (a).  ^^'^]^^^'^^  <*f 
But  perhaps,  more  strictly  speaking,  the  suljuiission  does  not 
so  much  amount  to  an  absolute  admission  of  assets  as  to  a 
submission  of  the  question  whether  there  are  assets  or  no  (6). 
Thus,  where  the  arbitrator  awarded  a  sum  to  be  due  from  the  No  direction 
intestate's  estate,  but  without  saying  by  whom  it  was  to  be  paid,  award  "' 
the  administrator  was  not  held  personally  liable  to  the  payment; 
and  Lord  Kenyon  distinguished  the  case  of  Barry  v.  Uu^ih, 
above  quoted,  by  saying,  "  There  the  defendant  submitted  in 
1)road  terms  to  pay  whatever  should  be  awarded,  and  the  arlji- 
trator  did  award  that  he  should  pay  a  certain  sum,  whereas 
here  the  arbitrator  has  only  ascertained  the  amount  of  the 
debt  due  from  the  intestate,  but  has  not  directed  the  defen- 
dant to  pay  it.  It  is  impossible,  then,  to  say  that  the  arbitrator 
decided  that  the  defendant  had  assets,  and  a  submission  to 
arbitration  by  an  administrator  is  not  of  itself  an  admission 
of  assets  "  {c).  That  case  was  followed  by  another  in  which 
the  award  directed  the  defendant,  an  administratrix,  to  pay 
the  sum  found  due,  and  the  same  judge  took  the  distinction, 
saying,  "  Here  the  arbitrator  has  awarded  that  the  defendant.  Direction  to 
the  administratrix,  shall  pay  the  plaintiff's  demand.  The  P'\y  ^"  ^^^ 
submission  to  arbitration  by  the  administratrix  was  a  refer- 
ence not  only  of  the  cause  of  action,  but  also  of  the  question 
whether  or  not  the  administratrix  had  assets.  And  as  the 
arbitrator  has  awarded  the  defendant  to  pay  the  amount  of 
the  plaintiff's  demand,  it  is  equivalent  to  determining  as 
between  these  parties  that  the  administratrix  had  assets  to 
pay  tins  debt.  The  defendant,  therefore,  is  concluded  by 
this  award,  though  it  will  not  operate  as  an  admission  of 
assets  in  any  other  action  to  be  brought  by  any  other 
creditor"  (d). 

In  a  third  case,  where  the  arbitrator  awarded  a  balance  Direction  to 
against  the  testator,  and  directed  the  executor  to  pay  the  P^-y  o^^  of 


assets. 


(2;)  Ricldell  X.  Sutton,  5  Bing.  T.  II.  453. 
200.  (r)  Pearson  v.  Henry.  5  T.  R.  G. 

((()  Barry  v.  Rush,  1  T.  R.  G91.  •    {d)  Wortliingtou    c.  Barlow,   7 

\h)  Wurthington  u.    Barlow^  7  T.  R.  453. 
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amount  out  of  the  assets,  Abljott,  C.J.,  was  of  opinion  that 
the  latter  part  of  the  award  did  not  conclude  the  question  of 
assets,  but  left  it  open  (e). 

V.  Tmstccs.'] — By  the  Trustee  Act,  1893  (/),  the  same 
powers  of  submitting  to  arbitration  are  given  to  trustees  as 
are  given  to  executors.     See  preceding  division,  p.  36. 

Provided  that  a  contrary  intention  is  not  expressed  in  the 
instrument  creating  the  trust. 

It  is  said  that  trustees,  by  suljmitting  matters  to  arbitra- 
tion, do  not  make  themselves  personally  liable  {g).  But  it  is 
apprehended  that  must  entirely  depend  upon  the  terms  of 
the  submission.  In  order  to  be  safe,  it  is  recommended  that 
they  should  in  express  terms  take  care  to  exclude  the  con- 
struction of  any  personal  liability. 

VI.  Committee  of  lunatic^ — It  is  apprehended  that  the 
effect  of  E.S.C.,  Order  XVI.  r.  21,  is  to  enable  the  committee 
of  a  person  of  unsound  mind  to  consent  to  the  reference  of 
any  cause  or  matter  to  which  such  person  is  a  party. 

VII.  PuUic  officer.'] — Where  a  public  company  are  autho- 
rised by  act  of  parliament  to  sue  and  be  sued  in  the  name 
of  one  of  their  public  officers,  who,  however,  is  not  to  be 
personally  answerable,  the  officer  by  consenting  to  refer  a 
cause  does  not  incur  any  personal  responsibility  (7t).  No 
attachment  will  be  granted  to  enforce  the  award  against  him, 
though  in  many  instances  the  company  will  be  compelled  to 
obey  the  award  by  a  mandamus  (i). 


SECTION   III. 


PaI!T  I. 
OH.  II.  H.  3. 

TniHtee  of 
bankrupt  and 
of  ilcccasfil 
inaolvent. 


PERSONS   EMPOWERED   TO   REFER   BY   STATUTE. 

I.  Trustees  of  hanhrvpts^ — By  tlie Bankruptcy  Act,  1883  {h), 
the  trustee  may,  with  the  permission  of  the  conmiittee 
(if  inspection,  refer  any  dispute  to  arbitration.     And  under 


{()  Love  V.  Hoiieybournc,  4 
D.  tt  II.  814. 

(/)  50  &  57  Vict.  0.  5.'{,  s.  21. 

{(f)  Davics  V.  Ridge, .'}  Esj).  101. 

(h)  Corpc  V.  C;iyn,  ;{  1'..  <VL-  Ad. 
801  ;  1  L.  J.  (N.  S.)  K.  B.  272. 


(/)  Corpc  V.  Glyn,  uhi  supra :  R. 
r.  at.  Kathai'inc's  Dock  Co.,  4  B. 
&  Ad.  300  ;  2  L.  J.  (N.  S.)  K.  B. 
07. 


(/,)  40 
57  ((i). 


&    47  Vict.    c.    52, 
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the  Bankruptcy   Act,   1890   (/),   s.   21,   a  trustee  appointed     .y'^j'/g 

under  that   section   for   the   administration   of  a   deceased — 

person's  estate  has  the  same  powers. 

On  a  reference  between  assignees  of  a  bankrupt  under  the 
ohl  statute  12  &  13  Vict.  c.  108,  s.  153,  respecting  a  claim 
against  the  bankrupt,  the  proper  consents  to  the  reference 
had  not  been  obtained;  the  claimant,  however,  was  held 
bound  by  the  award  made  against  him,  though  it  was  stated 
that  the  bankrupt's  estate  would  not  have  been  bound  {m). 

A  bankrupt  cannot  himself  make  a  valid  submission  so  as  Bankrupt, 
to  affect  his  estate,  although  it  has  been  held  that  a  submis- 
sion by  a  bankrupt  was  not  void  but  was  binding  as  against 
himself,  and  if  costs  were  awarded  against  him  he  might  be 
ordered  to  pay  them  (n). 

II.  Frlcndhi  and  BcncfU  Bulldlnci  /SViC^iVs.l— Under  the  Friendly 

SOClGtV  JtUtl 

Friendly  Societies  Act,  1896  (o),  it  is  provided  by  s.  68  that  members 
all  disputes  (a)  between  a  member  or  a  person  claiming  tliereof. 
through  a  member  or  under  the  rules  of  the  society  or 
branch  and  the  society  or  branch  or  an  officer  thereof  (b) 
between  any  person  aggrieved  who  has  for  not  more  than 
six  months  ceased  to  be  a  member,  or  any  person  claiming 
through  him  and  the  society  or  branch,  or  an  officer  thereof 
(c)  between  any  branch,  or  (d)  any  officer  of  any  branch  and 
the  society  (e)  between  any  two  or  more  branches,  or  any 
officers  thereof  respectively,  shall  be  decided  in  the  manner 
directed  by  the  rules  of  the  society  or  branch,  and  that  the 
decision  so  made  shall  be  binding  and  conclusive  on  all 
parties  without  appeal,  and  shall  not  be  removed  into  any 
court  of  law  nor  restrained  by  injunction. 

These  provisions  do  not  apply  to  a  dispute  as  to  the  title 
of  a  person  to  be  a  member  of  the  society  {p). 

The  course  of  procedure  as  to  arbitration  laid  down  by  the 
rules  must  be  strictly  followed  {q). 

(0  53  &  54  Yict.  c.  71.  {p)  Willis  v.   WeRs,   [1802]   2 

(m)  Wyld,  Ex  parte,  2  De  G.  Q.  B.  225 ;  61  L.  J.  Q.  B.  60(5 ; 

F.    &  J.   642  ;    30   L.   J.  Bank.  PaUiser  v.   Dale,  [1897]  1  Q.  B. 

10.  257 ;  ^^  L.  J.  Q.  B.  236. 

{n)  Milncs  and  Robertson,  In  {<i)  Hogi^,  In  re,  Ex  parte  Par- 
re,  15  C.  B.  451  ;  24  L.  J.  C.  P.  kin,  14  Times  L.  R.  210;  see 
29.  Stone  v.  Liverpool  Marine  Society, 

(o)  59  &  GO  Vict.  c.  25.  63  L.  J.  Q.  B.  471. 
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set  aside  the  jurisdiction  of  the  justices  under  s.  68  (0)  will 
not  arise  (r).  Under  the  repealed  acts  a  party  who  liad 
assented  to  an  award  being  made  by  fewer  arbitrators  than 
the  rules  required  was  not  allowed  afterwards  to  treat  the 
award  as  a  nullity  and  to  go  before  justices,  for  the  latter  in 
such  case  had  no  jurisdiction  (s). 
Benefit  build-  The  Benefit  Building  Societies  Act,  1874  (t),  contains 
ing-  societies.  p^.Qyigjons  respecting  arbitrations  under  the  act  whenever 
the  rules  of  the  society  direct  disputes  to  be  referred  to 
arbitration  (?<).  The  Benefit  Building  Societies  Act,  1884  (a^), 
defines  "  disputes." 

When  the  matters  in  dispute  are  between  the  benefit 
building  society  and  the  member,  as  member,  such  matters 
must  be  referred  to  arbitration,  if  arbitrators  have  been  duly 
Standi ng  appointed  (ij).  When  it  was  the  meaning  of  the  rules  that 
not^appointed.  there  should  be  standing  arbitrators,  from  whom  three  were 
to  be  chosen  by  lot  for  each  dispute,  and  none  had  been 
appointed  until  after  action  brought,  nevertheless  it  was 
held  that  the  action  should  be  stayed  (z).  If  the  society 
neglects  to  appoint  arbitrators  in  accordance  with  their  rules 
the  proper  course  is  for  the  member  to  apply  for  a  mandamus 
to  compel  them  to  do  so  (z).  Where  the  trustees  disputed 
the  plaintiff's  title  to  be  a  member  they  could  not  compel 
Withdrawing  him  to  refer  the  question  to  arbitration  (a).  A  member 
withdrawing  from  the  society  claimed  payment  of  his  shares. 
The  board  refused,  on  the  ground  that  other  claimants  had 
a  priority,  and  that  there  were  not  funds  enough  to  pay  all. 
Upon  an  action  being  brought  by  the  member,  it  was  held 
that  the  matter  must  be  referred  to  arbitration   (h).     The 

(/•)  Sec   Baclie   r.   Billingham,  (z)  Norton    v.    Counties,    itc. 

[1,S')4]    1    Q.   B.    107  ;    G3   L.  J.  Building  Society,  [1895]  1  Q.  B. 

M.  C.  1,  a  decision  upon  38  &  39  240,  overruling  Christie  v.  Nor- 

Vict.  c.  CO,  s.  22,  the  provisions  thern  Counties,  itc.  Building  So- 

of   wliich    Avcre   very   .similar   to  cicty,  43  Ch.  D.  02. 

those  of  the  present  act  ;  sec  also  {(i)  Prentice  v.   London,  L.  R. 

It.  V.  (imnt,  14  Q.  B.  43.  10  C.   P.   079  ;    Palliser  v.  Dale, 

(.s)  R.    V.    Evans,    3   E.    &   B.  [1897]  1  Q.  B.  257  ;    Andrews  v. 

303.  Mitcliell,    [1905]    A.   C.    78;    74 

(/)  37  c^-  38  Vict.  c.  42.  L.  J.  K.  B.  333. 

('0  Sects.  34,  35,  and  :5(;.  (b)  Wright  v.  Deloy,  4  II.  &  C. 

(.r)  47  tt  48  Vict.  c.  41.  209  ;  Walker  v.  (Jeneral  Mutual, 

(j/)   Wright  V.  M(jnarch  Invest-  iVc.  Building  Society,  30  Ch.   D. 

nient  Building  Society,  5  Ch.  D.  777  ;    Davies    v.     Chatham,     &c. 

720;  40  L.  J.  Ch.  049.  Building  Society,  01  L.  T.  080. 


member. 
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Building  Societies   Act,   ISS-i   (c),  provides  that  Lhu  word      ^aut  i. 

"  disputes "  does   not  include  disputes  as   to   the  effect  or ~-      '. 

construction  of  any  mortgage  deed.     The  society,  therefore,  '^v|,^at^"**^^'" 
may  sue  for  money  due  from  a  member  under  such  a  deed  (d), 
though  while  the  act  of  187-4  was  alone  in  force  it  would 
have  had  to  go  to  arbitration  (e). 

A  claim  by  a  society  against  its  officer  for  misappropriating 
and  keeping  in  his  hands  moneys  of  the  society  is  not  a  dispute 
between  the  society  and  a  member  thereof  "in  his  capacity  of 
a  member,"  and  will  not  be  referred  to  arbitration  (/). 

A  magistrate  is  bound  to  issue  a  distress  warrant  to  enforce 
the  award.  He  may  not  refuse  on  the  ground  that  the 
society  has  been  expending  its  funds  illegally,  and  become  a 
freehold  land  building  society  ([/). 

III.   Promoters   of  iiuUic   undertakings    and   railwcti/s.^ —  Tarties  in- 
Under   the   Lands    Clauses    Consolidation    Act,    1845,    all  t^^^i*^*!  i^,^ 

.  '  '  lands  and  the 

parties  having  any  estate  or  interest  in  the  lands,  allowed  by  promoters  of 
any  special  act  of  parliament  to  be  purchased  or  taken  for  ^.J^j™ 
the  purposes  of  any  undertaking  authorised  by  the  special 
act  to  be  executed,  may  require  the  promoters  of  such  under- 
taking to  refer  the  question  of  compensation  to  arbitration  in 
the  manner  provided  by  the  act  (A).     Provision  is  made  in  Parties  under 
s.  7  of  the  statute  for  the  case  of  persons  under  disability,  '-^^^  ^ 
trustees,  and  executors. 

Eailway   companies   formed   under  any   act,   embodying  Railway 
the  Eailway  Clauses  Consolidation  Act,  1845  (i),  and  joint  ^''^pauies. 
stock  companies  created  by  any  statute  incorporating  the  companies. 
Companies  Clauses  Consolidation   Act,   1845   (k),  or  being 
wound  up  (/),  are  respectively  empowered  by  the  specified 

(c)  47  &  48  Yict.  c.  41.  (v)  Hughes   v.   D'Eyucourt,    4 

(d)  Western     Suburban,     itc.  B.  It  S.  820 ;  33  L.  J.  M.  C.  89. 
Building   Society  v.    Martin,    17  (/')  8  &  9  A'ict.  c.  18.     See  Ap- 
Q.  B.  D.  009 ;    and  see  Mulkern  pendix  of  Statutes ;  see  also  Pt.  I. 
V.  Lord,  4  App.  Cas.  182.  ch.  1,  s.  1,  d.  2,  as  to  matters  re- 

(e)  Municipal  Permanent,  ttc.  ferable  by  statute ;  and  Pt.  I.  ch. 
Building  Society  v.  Kent,  9  App.  3,  s.  5,  d.  3,  as  to  the  mode  of 
Cas.  2G0  ;  Hack  v.   London  Pro-  submission. 

vident  Building  Society,  23  Ch.  (i)  8  &  9  Vict.  c.  20.     See  Aj)- 

D.  103.  pendix  of  Statutes  ;  see  also  Pt.  I. 

(/)  Municipal PermanentBuild-  ch.  1,  s.  1,  d.  3. 
ing  Society  I',  llichards,  39  Ch.  D.  (/.)  8  t\:  9  Yict.  c.  10.     See  Ap- 

372  ;  58  L.  J.  Ch.  8  ;    see  Mul-  pendix  of  Statutes, 
lock  V.  Jenkins,  14  Beav.  628.  (/)  25  &  20  Vict.  c.  89,  s.  102. 
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acts  to  obtain  the  decision  of  arbitrators  on  certain  matters 
in  the  manner  prescribed  in  the  respective  acts.  And  now, 
any  railway  companies,  and  all  owners,  lessees,  and  con- 
tractors working  any  railway,  have  certain  facilities  given 
them  by  statute  for  referring  disputes  (m). 


The  Crown.  iv.  The  Crowii.'] — If  the  King  or  the  Duke  of  Cornwall 
consent  to  become  parties  to  an  arbitration,  the  Arbitration 
Act,  1889,  will  apply  to  them,  but  they  cannot  under  it  be 
compelled  to  refer,  and  it  does  not  affect  the  law  as  to  costs 
payable  by  the  Crown  {n). 


(ill)  22  &  23  Vict.  c.  59. 
Appendix  of  Statutes. 


See  (h)  52  &  53  Yict.  c.  49,  s.  23. 

See  Appendix  of  Statutes. 
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SECTION   I. 

OF  SUBMISSIONS   IX    GEXEKAL. 

I.  General  qualities  of  a   suhmission.^ — Matters   may   be      p     .  t 
referred  to  arbitration  in  any  manner,  that  expresses  the    ch.  m.  s.  i, 
agreement  of  the  parties  to  be  bound  by  the  decision  of  the  Submisaion. 
person  named  and  chosen  to  determine  the  matters  in  con- 
troversy.    This   person   is    styled    the    arbitrator,    and   the 
agreement  conferring  on  the  arbitrator  his  binding  authority 
is  termed  the  submission  (a).     Under  the  Arbitration  Act, 
1889,  s.  27,  a  submission  is  defined  as  ^'a  written  agreement 
to  submit  present  or  future  differences  to  arbitration  whether 
an  arbitrator  is  named  therein  or  not."     The  agreement  need 
not  be  signed  by  both  parties  (&).     This  statute  does  not  Scotch  law  of 
apply  to  Scotland  or  Ireland  (s.  28),  and  by  Scotch  law  an  submission, 
agreement  to  refer  to  a  person  not  named  could  not  formerly 
have  been  enforced  {c) ;  but  now  the  Arbitration  (Scotland) 
Act,  1894:  {(I),  removes  this  ground  of  invalidity  as  regards 
all  agreements  made  after  the  passing  of  that  act,  and  also 
as  regards  those  made  before  that  date,  unless  the  intimation 
mentioned  in  s,  5  is  given. 

No  formal  submission,  either  verbal  or  written,  is  neces-  No  particular 

sary  (e).     It  may  be  contained  in  a  clause  quite  collateral  to  fofi.of  sub- 
•^  ^  ''_  •'  ^  mission  neces- 

the  main  purpose  of  an  agreement.     Thus,  a  bond  conditioned  sary. 
"  for  A.'s  due  discharge   of  tlie   duties   of  clerk,"    "  to  be 

(«)  Bac.  Ab.  Ai-b.  B.  &  D,  Insurance  Co.  v.  Gilniour,  [1803] 

{h)  See  Baker  v.  Yoi-ksliire  Fire  A.  C.  85  ;  Hainlyn  i^-  Co.  v.  'J'alis- 

and  Life  Assurance  Co.,  [1892]  1  ker  Distillery,  [1894]  A.  C.  202. 

Q.  B.  144;  01  L.  J.  Q.  B.  838.  .  ,x  -^  .  -o  v,Vf   .   i- 

(c)  Tancred  v.  Steel  Co.  of  Scot-  ^''^  ^'  ^^  ^^  ^  ''^-  '■  ^"^ 

land,  15  App. Cas.  125 ;  Caledonian  0)  Bac.  Ab.  Arb.  B. 
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ascertained  by  the  inspection  of  A.'s  accounts  by  J.  S.,  and 
the  amount  so  ascertained  to  be  liquidated  damages,"  is  a 
submission  to  the  award  of  J,  S.  respecting  the  accounts  (/). 
So  also  a  cognovit  for  one  shilling  damages  and  such  costs  as 
the  prothonotary  should  think  fit,  was  held  to  make  the 
prothonotary  an  arbitrator  respecting  the  costs,  whose 
decision  would  not  be  reviewed  by  the  court  {(j). 


arbitration. 


Judicial  II.    What  is  a  reference  to  arhit ration.] — Where  it  appears 

teude<7  ^"'  -^^^^  ^^^®  terms  of  an  agreement  for  the  settlement  of  disputes, 
that  the  intention  of  the  parties  was  that  there  should  be  an 
inquiry  in  the  nature  of  a  judicial  inquiry,  and  that  their 
respective  cases  should  be  heard  and  a  decision  arrived  at 
Valuation  not  upon  the  evidence,  there  is  a  reference  to  arbitration  (h).  But 
it  is  not  in  every  case  where  two  parties  intend  to  be  con- 
cluded by  the  decision  of  a  third,  that  that  third  person  is  an 
arbitrator.  Thus,  a  valuer  between  an  incoming  and  out- 
going tenant  of  a  farm  (i),  or  a  person  appointed  to  deter- 
mine the  price  to  be  paid  for  brewery  premises  (/.'),  or  the 
goodwill  of  a  business  (/),  or  for  land  (m),  or  for  timber  (71), 
or  for  dilapidations  (0),  or  the  compensation  to  be  given  for 
an  error  of  description  of  proj^erty  (  jj),  is  often  not  an  arbi- 
trator in  the  proper  sense,  unless  there  have  been  differences 
between  the  parties  on  the  point  previous  to  their  submitting 
it  to  his  decision.  A  decision  which  precludes  differences 
from  arising,  instead  of  settling  them  after  they  have  arisen, 
would  appear  generally  not  to  be  an  award. 

Thus,  where  a  contract  for  the  sale  of  an  estate  provided 
that  the  timber  should  be  taken  at  a  valuation,  each  party  to 
appoint  his  own  valuer,  and  that  the  parties  should,  in  case 


l'r(-veuting 
differences 
arisiiiir. 


(/■)  Jobb  V.  M'Kiern;in_,  1 
Moody  iV-  M.  340. 

(r/)  Klvin  r.  Drumiuoiul,  1  M. 
tt  P.  88 ;   4  Bhv^.  415. 

(/()  Iio])i)or,  In  re,  L.  R.  2  Q. 
15.  :',(i7  ;  30  L.  J.  Q.B.  \)7  ;  Cams- 
Wilson  V.  (ircen,  18  g.  B.  D.  7  ; 
per  Lord  Esher,  M.K.,  fit  p.  1); 
sec  Chaiiibers  v.  Goldtliorpo, 
[HtOl]  1  K.  B.  G24;  70  L.  J.  K. 
B.  482. 

(i)  Leeds  v.BurrowH,  12  East,l. 

(k)  Collins  V.  Collins,  28  L.  J. 
Ch.  184 ;   2t;  Beav.  30(i. 


(/)  Turner  v.  Goulden,  L.  R.  9 
C.  P.  57;  43  L.  J.C.  P.  GO. 

(m)  Lee  v.  Hemingway,  3  Nev. 
&  M.  8G0;  3  L.  J.  (N.  !S.)  K.  B. 
124. 

(ii)  Carus- Wilson  v.  Green,  18 
Q.  B.  U.  7 ;  5G  L.  J.  Q.  B.  530 ; 
Dawdy,  In  re,  15  Q.  B.  D.  42G ; 
54  L.  J.  Q.  B.  574. 

(")  Jenkins  v.  Betliani,  15  C.  B. 
1G8  ;  24  L.  J.  C.  P.  94. 

(p)  Boss  V.  Helsluun,  L.  R.  2 
Ex.  72. 
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of  difference,  appoint  an  umpire,  it  was  lield  that  the  court      Paut  I. 
had  no  jurisdiction  to  set  aside  such  umpire's  valuation,  the    ^"" '"' "'   !_ 
umpire  being  merely  a  valuer  and  not  an  arbitrator  (q). 

In  Chamhcrs  v.  Goldthorpe  (?•),  however,  A.  L.  Smith,  M.Ii., 
said  :  "  It  was  argued  that  there  was  no  dispute  between  the 
parties  prior  to  the  plaintiff  giving  his  certificate,  and  that 
unless  there  was  a  dispute,  tlie  plaintiff  could  not  be  in  the 
position  of  an  arbitrator.  I  do  not  see  why  there  should  not 
be  an  arbitration  to  settle  matters,  as  to  which,  even  if  there 
was  no  actual  dispute,  there  would  probably  be  a  dispute 
unless  they  were  so  settled." 

Even  where  the  reference  was  to  two  persons  described  as 
arbitrators  in  the  agreement,  who  were  directed  to  appoint 
an  umpire  in  case  of  dispute,  and  the  question  was  as  to 
the  amount  to  be  paid  to  a  nurseryman  for  yielding  up  his 
lease,  and  for  his  plants,  the  court  refused  to  enforce  the 
decision  of  the  umpire  as  an  award,  because  it  did  not  appear 
that  any  judicial  inquiry  was  intended  (s).  A  building 
agreement,  authorising  proceedings  in  case  of  certain  defaults 
by  the  builder,  to  be  ascertained  and  decided  on  by  the  archi- 
tect, without  appeal,  is  not  a  submission  to  arbitration  {t?}. 

But  where  a  building  contract  provided  for  payments  Architect 
on  account  of  the  price  of  the  works  during  their  progress,  arbitrator. 
and  for  payment  of  the  balance  after  their  completion,  upon 
certificates  of  the  architect,  and  that  a  certificate  of  the 
architect,  showing  the  final  balance  due  to  the  contractor, 
should  be  conclusive  evidence  of  the  works  having  been  duly 
completed,  and  that  the  contractor  was  entitled  to  receive 
payment  of  the  final  balance,  the  Court  of  Appeal  (Piomer, 
L.J.,  dissenting)  held  that  the  architect,  in  ascertaining  the 
amount  due  to  the  contractor,  and  certifying  for  the  same 
under  the  contract,  occupied  the  position  of  an  arbitrator  (w). 

The  effect  of  the  decision  in  this  case  would  seem  to  be 
that,  where  there  is  a  contract  in  terms  similar  to  the  one 
then  before  the  court,  the  contract  constitutes  a  submission 

{cj)  Carus-Wilson   and    Green,  (.s)  Hammond    and    "SVaterton, 

In  re,  18  Q.  B.  D.  7  ;  56  L.  J.  Q.  B.  In  re,  02  L.  T.  808. 

5.S0.  (/)  Wadsworth  v.  Smith,  L.  B. 

0)  [1901]  1  K.  B.  624,  at  p.  6  Q.  B.  332  ;  40  L.  J.  Q.  B.  118. 

635.     But  see  London  A'  North  (»;)  Chamliers    v.    Goldthorpe, 

Western  Rail.  Co.,  &c.  v.  Billing-  [1901]  1  K.  B.  624 :  70  L.  J.  K.  B. 

ton,  Ltd.,  [1899]  A.  C.  at  p.  81.  482. 
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of  reference  to  the  architect  within  the  Arbitration  Act,  1889, 
and  by  s,  2  includes  the  provisions  in  the  first  schedule  to 
that  act,  even  although  by  clause  22  of  the  contract  it  is 
provided  that,  "in  case  the  contractor  shall  be  dissatisfied 
with  any  certificate  of  the  architect,"  under  certain  clauses 
therein  mentioned,  "  or  in  case  he  shall  withhold  or  not  give 
any  certificate,"  then  any  dispute  arising  thereupon  is  to  be 
referred  to  arbitration. 

In  a  later  case,  where  the  contract  contained  provisions 
somewhat  similar  to  those  in  the  preceding  case,  the  Court 
of  Appeal  held  that  the  clause  as  to  arbitration  destroyed 
the  finality  of  the  certificates,  and  that,  in  an  action  by  the 
contractor  against  the  building  owner  to  recover  sums  due 
on  certificates  issued  by  the  architect,  the  defendant  was 
entitled  to  set  up,  by  way  of  defence  and  counterclaim,  that 
the  work  done  and  materials  supplied  were  defective  and 
unsuitable,  and  not  in  accordance  with  the  terms  of  the 
contract  (x). 

Stewards  of  a  horse-race  appointed  to  settle  any  disputes 
respecting  it  are  not  arbitrators  in  the  strict  sense  (y). 

Where  the  accession  of  all  parties  to  the  reference  is  the 
consideration  to  each  to  execute  the  submission,  it  is  not 
valid  as  to  some  who  have  executed  it  until  all  have  done  so, 
even  although  it  purposes  to  refer  all  matters  in  difference 
between  them  or  any  two  of  them  (:;). 

A  testator  cannot  make  a  valid  appointment  by  will,  that 
if  any  differences  should  arise  respecting  his  will,  these  shall 
be  determined  by  a  specified  arbitrator,  whose  decision  is  to 
be  final  (a). 

It  often  happens  that  matters  in  difference  are  agreed  to 
be  referred  to  two  arbitrators,  one  to  be  appointed  by  each 
party ;  in  such  case  it  is  important  to  call  attention  to  the 
fact  that  the  appointment  will  not  be  considered  complete 
until  it  has  been  notijlcd  to  the  other  side;  therefore,  if  it  be 
one  of  the  terms  of  the  agreement  that  a  party  is  to  appoint 
an  arbitrator  by  a  certain  day,  it  will  be  too  late,  though  he 
nominate  his  arbitrator  on  the  day,  if  he  neglect  to  inform 


(.X')  Robins  v.  Cioddard,  ^VM):)] 
1  K.  B.  204;  74  L.  J.  K.  B.  Ki?. 

{y)  Ellis  V.  Hopper,  28  L.  .1. 
E.K.  1  ;  Parr  v.  Wiutcringliaui,   1 


E.  i<L-.  E.  394  ;  28  L.  J.  Q.  B.  123. 

(,-:)  Antrani  v.  Chase,  15  East, 
2(»<.». 

('()  I'liilips  V.  Bury,  ISkin.  447. 
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his  opponent  of  the  nomination  till  the  day  after  (h).     If  a      P-*-"t  ^• 
party  is   bound  to   appoint  an  arbitrator,  he  performs  his  — '- — '-  ' 
agreement  by  making  the  appointment,  though  the  arbitrator 
will  not  act  (o). 

It  is  very  important  that  the  appointment  of  an  arljitrator  should  refer 
by  each  party  should  refer  to  the  same  subject-matter.  If  A.  matters, 
appoint  his  arbitrator  to  determine  a  dispute  respecting  the 
construction  of  a  lease,  and  the  damages  A.  has  sustained, 
and  B.  appoint  his  arbitrator  to  decide  on  the  construction 
of  the  lease,  and  not  as  to  damages,  an  award  of  damages  to 
A.  will  be  invalid  (d). 

III.  Staying   jiroceedings   contrary    to   reference^ — By    the  Stay  under 
Arbitration  Act,  1889  {e),  s.  4,  it  is  provided—  Actfi8S9.'' 

If  any  party  to  a  submission,  or  any  person  claiming 
through  or  under  him,  commences  any  legal  proceedings  in 
any  court  against  any  other  party  to  the  submission,  or  any 
person  claiming  through  or  under  him,  in  respect  of  any 
matter  agreed  to  be  referred,  any  party  to  such  legal  pro- 
ceedings may  at  any  time  after  appearance,  and  before 
delivering  any  pleadings  or  taking  any  other  steps  in  the 
proceedings,  apply  to  that  court  to  stay  the  proceedings,  and 
that  court  or  a  judge  thereof  if  satisfied  that  there  is  no 
sufficient  reason  why  the  matter  should  not  be  referred  in 
accordance  with  the  submission,  and  that  the  applicant  was, 
at  the  time  when  the  proceedings  were  commenced,  and  still 
remains  ready  and  willing  to  do  all  things  necessary  to  the 
proper  conduct  of  the  arbitration,  may  make  an  order  staying 
the  proceedings. 

Where  a  policy  of  life  insurance  was  effected  by  a  foreigner  staying 
with  an  English  Insurance  Company,  which  had  a  branch  P'^^ceedmgs. 
office  at  Budapest,  and  it  was  provided  that,  "  for  all  disputes 
which  may  arise  out  of  the  contract  of  insurance,  all  the 
parties  interested  expressly  agree  to  submit  to  the  jurisdic- 
tion of  the  courts  of  Budapest  having  jurisdiction  in  such 
matters " ;    it  was   held   that   this   condition   constituted  a 

{}>)  Tew  V.  Harris,  11  Q.  B.  7 ;  L.  J.  Ex.  114. 

17  L.  J.  Q.  B.  1 ;  Thomas  v.  Fre-  (d)    Davies    v.    Price,   G    L.   T, 

(lericks,   10  Q.  B.  775 ;  10  L.  J.  N.  S.  713 ;  10  W.  R.  805. 

Q.  B.  393.  (0  52  &  53  Vict.  c.  49. 

((')  Cooper  V.  Shuttleworth,  25 
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submission  within  s.  4  of  tlie  act,  and  in  an  action  upon  the 
-  policy,  the  court  stayed  the  proceedings  (/). 

In  a  case  where  an  agreement  to  refer  dispute  provided 
for  a  reference  to  three  arbitrators,  one  to  be  appointed  by 
each  of  the  parties,  and  the  third  by  the  two  so  appointed, 
and  one  of  the  parties  refused  to  appoint  an  arbitrator  and 
brought  an  action  against  the  other  party  to  the  suljmission, 
it  was  held  that  the  court  had  power  to  stay  the  action  {g). 

A  submission  by  s.  27  means,  unless  the  contrary  intention 
appears,  "  a  written  agreement  to  submit  present  or  future 
differences  to  arbitration,  whether  an  arbitrator  is  named 
therein  or  not." 

The  written  agreement  need  not  be  contained  in  the  oridnal 
instrument  under  which  the  matters  in  dispute  arose  (Ji),  nor 
need  it  be  signed  by  both  parties  (/). 

The  application  for  a  stay  under  s.  4  must  be  made 
"  before  delivering  any  pleadings  or  taking  any  other  steps 
in  the  proceedings." 

A  step  in  the  proceedings  means  some  application  to  the 
court,  and  not  an  application  from  one  party  to  another : 
So  the  demand  for  a  statement  of  claim  (/),  or  obtaining 
from  the  plaintiff  an  extension  of  time  for  delivery  of 
defence  (/j),  or  the  mere  filing  of  affidavits  in  answer  to  a 
motion  for  a  receiver  (/)  are  not  steps. 

But  taking  out  a  summons  for  extension  of  time  to 
deliver  a  defence  (hi),  an  application  to  a  master  for  security 
for  costs  {n),  obtaining  an  order  for  the  delivery  of  interro- 
gatories, and  semhle  the  issue  of  a  summons  for  particulars 
of  counterclaim  (o),  and  attending  at  chambers  on  the  hearing 
of  a  summons  for  directions,  on  which  an  order  was  made 


(/)  Austrian  Lloyd  Steamship 
Co.  V.  Gresham  Life  Assurance 
Society,  [llKJo]  1  K.  B.  249;  72 
L.  J.K.  B.  21L 

((j)  Mancliester  Ship  Canal  Co. 
V.  l^earson  [l')()0]  2  Q.  B,  OOG ; 
G9  L.  .J.  g.  B.  852. 

(/i)  llandell  v.  Thompson,  1  Q. 
B,  D.  748;  45  L.  .T.  Q.  V>.  71.i, 
agreeing  with  Mason  v.  Haddau, 
(i  C.  B.  N.  S.  52(1,  and  dissenting 
from  Blyth  v.  Lafone,  1  E.  &  E. 
4:55;  28  L.J.  Q.I'..  1()4. 

(?)  Baker  v.  Yf)rkshiro,  S:c. 
Assurance    Co.,  [1 892]    1   Q.    B. 


144 ;  Gl  L.  J.  Q.  B.  838. 

0")  Ives  V.  Willans,  [1894]  2 
Ch.  478 ;  03  L.  J.  Ch.  78,  521. 

(/,)  Brighton  IMarine,  &c.  Co. 
V.  Woodliouse,  [1893]  2  Ch.  486 ; 
02  L.  J.  Ch.  097. 

(/)  Zalinoff  f.  Hammond,  [1898] 
2  Ch.  92. 

(m)  Ford's  Hotel  Co.  v.  Bartlett, 
[1890]  A.  C.  1;  65  L.  J.  Q.  B. 
100. 

(h)  Adams  v.  Cattley,  66  L.  T. 
087. 

(n)  Chappell  V.  North,  [1891] 
2  Q.B.  252;  00  L.  J.  Q.  B.  554. 
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without  objection  Q?),  are  steps  which  debar  the  party  taking      Tart  I. 
them  from  obtaining  an  order  to  stay.  ' 


It  would  appear  that  the  delivery  of  a  counterclaim  is  Counter- 
"  the   commencement   of  a    legal    proceeding "  within    the  ^  '"*"■ 
meaning  of  this  section,  and  that  where  there  is  an  agree- 
ment to  refer  the  subject-matter  of  the  counterclaim   the 
plaintiff  may  apply  for  a  stay  of  proceedings  {q). 

In  the  King's  Bench  Division  the  application  for  a  stay  Application 
should  be  made  by  summons  in  chambers  to  a  master  of  '"*  ^  ^^' 
the  Supreme  Court,  or  to  a  district  registrar  (Order  LIV. 
r.  12a).     In  the  Chancery  Division  the  practice  is  to  make 
the  application  by  motion  in  court. 

There  ought  to  be  an  affidavit  of  the  applicant's  readiness  Affidavit. 
and  willingness  to  refer,  and  the  court  must  be  satisfied  that 
the  matter  in  question  is  one  which  the  party  proposing  the 
reference  has  agreed  to  refer  to  arbitration  {r). 

Unless  some  reason  is  shown  why  the  matters  ought  not  Rea8f)n  for 
to  be  referred,  the  court  will  presume  that  there  is  none,  ^^  '^  crnng. 
and  the  onus  of  sliowing  that  the  case  is  not  a  fit  one  for 
firbitration  is  thrown  on  the  person  opposing  the  application 
to  stay  proceedings  (-s).  But  the  court  has  a  discretion  (/), 
and  where  the  point  is  one  of  law  and  more  fitted  to  be 
decided  by  a  judge  it  will  refuse  the  application  {u).  So, 
also,  where  the  defendants  had  applied  for  time  to  plead 
and  had  agreed  to  take  short  notice  of  trial  (re). 

Wliere  an  action  was  brought  on  a  claim  for  the  hire  of  a  lu  what  cases 
ship,  to  which  there  was  admittedly  no  answer,  but  a  cross-  gt*![y'|!^i^ 
claim  was  set  up  for  damages  arising  out  of  the  contract  of 
hire,  the  court  stayed  the  action  and  enforced  a  reference  to 

{p)  County  Theatres  &  Hotels  1    Ch.  16G  ;    05  L.   J.    Ch.   369; 

V.  Knowles,  [1902]  1  K.  B.  480  ;  Denton  v.  Legge,  72  L.  T.  626. 
71  L.  J    K.  B    351 ;  Richardson  ^^^  Walmesley  v.  White.  67  L. 

^    Le  Maitre^  [1903]  2  Ch.  222;  t.    433 ;    Vawdrey   v.    Simpson, 

/xn,         Vi         AT    .1      nomi  [1896]  1  Ch.  166. 

{q)  Chappell  v.    North,   [1891]  •- 
2   Q.   B.    252  ;    60  L.   J.    Q.   B.  («)  Lyon  v.  Johnson,  40  Ch.  D. 

554;  579  ;  58  L.  J.  Ch.  626 ;  Workman 

(r)  See  Piercy  V.  Young,  14  Ch.  v.     Belfast     Harbour     Commrs., 

D.  200.     For  forms  of  summons  [18*^'*]  -  I^'-  R-  234 ;   The  City  of 

and  affidavit,  see  Chitty's  Forms,  Calcutta,  79  L.  T.  ol7  ;  Carhsle, 

13th  ed.  185,  Nos.  21,  22,  I"  re.  Clegg  v.  Clegg,  44  Ch.   D. 

(,s)  Hodgson  V.  Rail.  Pass.  Ass.  -0<> ;  ^9  L.  J.  Ch.  520. 
Co.,  9  Q.  B.  U.  188.     See  Fox  v.  (.c)  Smith    &    Co.    v.    British 

Rail.  Pass.  Ass. Co.,  54  L.  J.  Q.  B.  Marine    Insurance    Co.,    W,    N. 

505  ;  Vawdrey  v.  Simpson,  [1896]  (1883)  176. 

R.  E 
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Pabt  I.  arbitration  in  accordance  with  the  terms  of  the  contract  (//). 

OH    TTT    S    1 

! '  '  '  But  in  the  like  circumstances,  where  the  action  was  brought, 


not  against  the  freighter,  but  only  against  a  surety  for  the 
payment  of  the  freight,  the  court  refused  a  reference  (z). 

The  action  will  be  stayed  though  the  only  question  be  one 
of  law  on  the  construction  of  a  charter  party  («), 
Action  charg-  Where  fraud  is  charged  the  court  will  in  general  refuse  to 
ing  ran  .  ^^^^  ^|^^  dispute  to  arbitration  if  the  party  charged  with  the 
fraud  desires  a  public  inquiry.  But  where  the  objection  to 
arbitration  is  by  the  party  charging  the  fraud  the  court  will 
not  necessarily  accede  to  it,  and  will  never  do  so  unless  a 
prima  facie  case  of  fraud  is  proved  (b). 

In  cases  such  as  often  occur  in  claims  under  policies  of  fire 
insurance,  where  there  is  no  liability  until  after  arbitration, 
the  court  will  not  refuse  to  stay  the  action  because  a  charge 
of  fraud  is  made  against  the  plaintiff  (c). 

Where  a  policy  of  fire  insurance  provided  that,  "  whenever 
any  difference  or  differences  shall  arise  between  the  insured 
or  any  claimant  under  this  policy  and  the  company  as  to 
any  claim  for  any  loss  or  damage,  or  as  to  any  matter 
touching  the  rights,  duties  and  liabilities  of  the  insured  or 
the  company,  in  any  way  relating  to  or  arising  out  of  this 
policy,  such  difference  or  differences  shall  be  referred  to  the 
decision  of  an  arbitrator,"  the  Court  of  Appeal  held  that 
until  the  arbitration  had  taken  place,  and  the  liability  of  the 
company  had  been  ascertained  by  the  award  of  the  arbitrator, 
no  action  could  be  brought  (d). 

In  this  case,  the  defence  set  up  was  that  the  claimant  had 
fraudulently  overinsured  the  articles  destroyed  by  the  fire, 
and  it  was  contended  on  behalf  of  the  claimant  that  this 
fraud,  if  proved,  would  vitiate  the  policy  ah  initio,  and  that 
the  clause  as  to  arbitration  did  not  apply,  nevertheless  the 


((/)  Russell    V.  Pelegrini,  G   E.  Railway    Passengers'    Assurance 

&  B.  1020 ;  20  L.   J.  Q.  B.  75  ;  Society,  44  L.  T.  552 ;  Wallis  v. 

Seligman  v.  Le  Boutillier,  L.  R.  Hircli,  1  C.  B.  N.  S.  316  ;  20  L. 

1  C.  P.  G81.  J.  C.   P.  72 ;  Russell  v.   Harris, 

(z)  Daunt  v.  Lazard,  27  L.   J.  05    L.     T.     752 ;    Alexander    v. 

Ex.  399.  Mendl,  22  L.  T.  009. 

(a)  Randeggerv.  Holmes,  L.  R.  (<•)    Trainor    v.    Pluenix    Fire 

1    C.   P.    079.     See   Forwood   v.  Assurance  Co.,  05  L.  T.  825. 

Watney,  49  L.  J.  Q.  B.  447.  ('/)  Davios  v.  Alliance  Assurance 

(h)  Russell  V.  Russell,  14  Ch.  D.  Co.,  7th  March,  1904  (C.  A.),  un- 

471 ;  49  L.  J.  Ch.  208 ;  Minitie  v.  reported. 
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court  held  that  until  the  matter  had  been  referred  to  arbitra-      I'^Rt  I- 

•  cn    iir  8   1 

tion  there  was  no  right  of  action  at  all,  and  consequently  ' 


they  stayed  the  action. 

Where  an  action  was  brought  alleging  unfair  conduct  by  when  stay 
defendant  to  defeat  the  contract,  the  court  refused  to  stay,  '■^■'""*^"-''^- 
as  it  was  not  a  dispute  within  the  contract  (c).     So  the  court 
also  declined  to  stay  where  a  substantial  part  of  the  plaintiff's 
cause  of  action  was  not  within  the  suljniission  (/). 

Unless  the  party  claiming  to  stay  the  proceedings  is  ready 
and  willing  to  do  all  tilings  necessary  to  the  proper  conduct 
of  the  arbitration,  the  court  will  decline  to  grant  a  stay  ((/). 

Where  the  plaintiff  was  employed  as  manager  of  electric  Wrongful 
light,  etc.,  in  the  defendants'  mansions,  under  an  agreement  "'^""^^^'■ 
containing   an  arbitration  clause,   and   the  defendants  dis- 
missed him  for  alleged  misconduct,  the  Court  of  Appeal, 
on  the  defendants'  application,  stayed  an  action  for  wrongful 
dismissal  (h). 

A  contract  for  the  employment  of  the  plaintiff  by  the 
defendants  as  their  agent  provided  that  "  any  dispute  arising 
in  connection  with "  the  contract  should  be  referred  to 
arbitration  pursuant  to  certain  bye-laws,  which  provided 
that  "  all  disputes  arising  out  of  transactions  connected  with 
the  trade  "  should  be  referred  to  arbitrators,  and  that  neither 
contracting  party  should  bring  any  action  against  the  other 
in  respect  of  any  dispute  until  the  dispute  had  been  settled 
by  the  arbitrators.  Disputes  as  to  the  plaintiff's  conduct  as 
agent  were  subsequently  referred  to  arbitrators,  who  made 
an  award  adverse  to  the  plaintiff,  whereupon  the  defendants 
dismissed  him.  The  plaintiff  then  brought  an  action  against 
the  defendants  for  wrongful  dismissal,  and  it  was  held  that 
the  dispute  in  the  action  was  within  the  arbitration  clauses 
in  the  contract  and  bye-laws,  and  that  the  action  should  be 
stayed  (^). 

(e)   Nobel,   &c.    v.    Stewart,    6  right  ;    see   Parry    v.    Liverpool 

Times  L.  R.  378.  Malt  Co. ,  [1900J  1  Q.  B.  339,  per 

(/)  Workman  v.  Belfast  Har-  Lindley,  M.R.,  at  p.  342. 

bour   Commrs.,    [1899]    2  Ir.    R.  (_/;)  Renshaw   v.    Queen    Anne 

234;  see   Ives  v.  Willans,  [1894]  Mansions  Co.,  [1897]  1  Q.  B.  GG2; 

2  Ch.  478.  m   L.    J.    Q.    B.    49(5 ;    and   see 

(g)  Davis  v.   Starr,  41  Ch.   D.  Wickham   v.   Harding,  28  L.   J. 

242  ;  58  L.  J.  Ch.  808.     In  this  Ex.  215. 

case  the  court  took  a  wrong  view  (i)  Parry     v.    Liverpool    Malt 

of  the  facts,  although  the  prin-  Co.,  [1900]  1  Q.  B.  339;  09  L.  J. 

ciple  on  which  it  proceeded  was  Q.  B.  IGl. 

e2 
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HOW   MATTERS   MAY   BE    REFERRED. 


Part  I. 

CH.  III.  S.  1. 

Court  better 
tribunal. 


Foreign 
tribunal. 

Several  dis- 
putes, one 
only  referable. 


Arbitrator  no 
power  to 
award  eject- 
ment. 


Bankruptcy. 


Some  dc'fcn- 
dants  only 
willing  to 
refer. 


Partnership  articles  provided  that  if  any  partner  should  be 
guilty  of  certain  misconduct,  the  other  partners  might  by 
notice  in  writing  determine  the  partnership,  and  that  the 
question  whether  a  case  had  happened  to  authorise  the 
exercise  of  this  power  should  be  referred  to  arbitration.  One 
of  the  partners  was  served  by  the  rest  with  a  notice  purporting 
to  determine  the  partnership  under  this  power.  Upon  an 
action  being  brought  by  the  partner  so  served  to  restrain  his 
partners  from  acting  upon  the  notice,  the  defendants  moved 
to  stay  the  action  and  to  refer  the  matter  to  arbitration  as 
provided  by  the  articles.  Eomer,  J.,  refused  to  stay  the 
action  on  the  ground  that  the  question  whether  the  notice  was 
good  or  bad  was  more  fit  for  decision  by  the  court  than  by 
an  arbitrator  (k). 

It  is  no  reason  for  refusing  to  stay  proceedings  that  the 
reference  of  the  disputes  is  to  be  to  a  foreign  court  (l). 

Where  one  only  of  the  matters  in  dispute  in  respect  of 
which  an  action  had  been  brought  was  capable  of  being 
referred  under  the  arbitration  clause,  Fry,  J.,  refused  to  stay 
the  action  (m). 

It  is  no  reason  for  refusing  to  stay  proceedings  that  the 
causes  of  action  arise  out  of  one  deed  and  the  arbitration 
clause  is  contained  in  another,  if  the  two  deeds  form  one 
contract,  nor  that  the  action  is  for  ejectment  for  breach  of 
covenants,  and  that  the  arbitrators  cannot  award  an  ejectment, 
for  the  court,  if  the  award  warrants  it,  may  make  an  order 
equivalent  to  a  judgment  for  ejectment  at  common  law  (71). 

It  seems  doubtful  whether  the  court  will  stay  proceedings 
in  an  action  brought  by  a  trustee  in  bankruptcy,  although 
the  bankrupt  had  before  his  bankruptcy  agreed  to  refer  to 
arbitration  the  subject-matter  of  the  action  (0). 

Where  a  bill  had  been  filed  to  restrain  lessees  of  a  mine 
from  doing  certain  acts,  and  the  lease  contained  an  arbitra- 
tion clause,  the  Court  of  Appeal  in  Chancery  confirmed  the 


(k)  lianies  v.  Young.s,  [181»8] 
1  Ch.  414 :  G7  L.  J.  Oh.  2(i:3. 

(0  Law  V.  Garrett,  8  Ch.  D. 
20;  AuHtriaii  Lloyd  S.S.  Co.  v. 
GroHhaiii  Life  As.suraiicc  Society, 
[1903]  1  K.  B.  24'J;  72  L.  J.  K. 
B.  211. 

(m)  Young  v.  Buckett,  51  L.  J. 
Ch.    504 ;    SCO   alao    Wheatlcy  v. 


^\''estniiiister  Brymbo,  itc.  Co., 
2  Ur.  &  Sni.  ;J47 ;  Patteson  v. 
Northern  Accident  Insurance  Co., 
[1 !»()!]  2  1.  R.  2G2. 

()t)  Wade-Gery  v.  Morrison,  37 
L.  T.  271.  See  Tnrnock  v. 
Sartoris,  4.3  Ch.  D.  150. 

{(>)  I'cunell  V.  Walker,  26  L  J. 
C.  P.  'J ;   18  C.  B.  051. 


STAYING  PROCEEDINGS.  53 

order  staying  the  proceedings,  saying  that  the  inability  of  the      I'-^i^^  i. 
arbitrators  to  grant  an  injunction  formed  no  reason  against  '- ' 


the  reference,  and  that  it  was  no  objection  to  the  application 
that  two  only  of  the  three  defendants  were  at  first  willing  to 
concur  in  it  (p). 

Where   partnership  articles  provide  for  arbitration  as  to  rartnership. 
disputes  between  the  partners,  the  court  w^ill  stay  an  action 
and,  if  necessary,  appoint  a  receiver  pending  the  winding-up 
of  the  partnership.     This  may  be  done  by  one  order  (q). 

If  the  arbitration  clause  in  the  articles  of  partnership 
empowers  the  arbitrator  to  award  a  dissolution  of  partnership, 
the  court  will  stay  an  action  for  dissolution  and  refer  the 
matter  to  arbitration  (r),  including  the  terms  of  dissolution 
and  the  return  of  premium  (s). 

But  in  the  exercise  of  its  discretion  the  court  may  decline 
to  stay  the  proceedings  in  such  an  action  (t). 

The  court  refused  to  stay  an  action  brought  to  wind  up  a 
partnership  on  the  application  of  the  defendant,  who  had 
insisted  on  a  right  to  carry  on  the  partnership  business  after 
the  dissolution  of  the  partnership,  on  the  ground  that  the 
defendant's  conduct  did  not  come  within  the  clause  in  the 
partnership  deed  that  all  disputes  relating  to  the  business 
should  be  referred  (ii). 

A  partnership  deed  containing  the  usual  arbitration  clause  Expired  part- 
provided  for  a  partnership  for  one  year  only.  But  the  part-  ^^''^^^P  *^^^'^- 
nership,  by  verbal  arrangement,  was  continued  for  several 
years  ;  after  which  it  was  dissolved,  and  disputes  arose  as  to 
the  settlement  of  the  partnership  accounts.  It  was  held 
that  the  arbitration  clause  was  in  force,  and  a  suit  to  take 
the  accounts  was  stayed  (x). 

The  mere  fact  that  the  arbitrator  agreed  upon  might  be  Bias, 
suspected  of  a  bias  in  favour  of  one  of  the  parties,  or  that  he 

(p)  Willesford  y.  Watson,  L.  R.  Partnership  Act,   1890  (53  &  54 

8  Cli.  473 ;  42  L.  J.  Ch.  447.  Vict.  c.  39),  s.  40. 

(q)  Compagnie  du    Senegal  v.  ^^)  jopUn  v.  Postlethwaite,  61 

Woods,  53  L.  J.  Ch.  IGG ;  Pun  v.  l  T.  629;  Turnell  v.  Sanderson, 

Roncoroni  [1892]  1  Ch.   633  ;  61  gQ  L.  J.  Ch.  703. 

L.  J.  Ch.  218  ;  see   also  Plews  v.  ,  ^    -r*          i          t  n      oo  w  t? 

Baker,  L.  R.  16  Eq.  564.  (")  Denneliy  u.  Jolly,  22  W.  R. 

(r)  Walmsley  v.  White,  67  L.  T.  449. 

433  ;   Vawdrey  v.  Simpson,  [1896]  (.r)   Gillett  v.  Thornton,  L.   U. 

1  Ch.  166  ;  65  L.  J.  Ch.  369.  19   Eq.   599 ;   44   L.    J.   Ch.  398. 

(.s)  Belfield  v.   Bourne,    [1894]  See  also  Cope  v.   Cope,  52  L.  T. 

1  Ch.  521 ;  63  L.  J.  Ch.  104.    See  607. 
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HOW    MATTEES   MAY   BE    REFERRED. 


1'art  I. 
CH.  in.  s.  1. 


is  iu  substance  a  judge  in  his  own  cause  will  not  prevent  the 
court  from  staying  the  proceedings  in  an  action  (y). 

It  must  be  shown  that  the  arbitrator  chosen  will  probably 
be  guilty  of  some  misconduct  in  the  matter  of  the  arbitration, 
that  he  will  not  act  fairly,  otherwise  the  proceedings  will  not 
be  stayed  (z). 


SECTION   II. 


Part  I. 
CH.  III.  s.  2. 

Parol  submis- 
sion valid. 


Disadvan- 
tages of  a 
parol  sub- 
mission. 


Parul  sub- 
mission 
sometimes 
inefi'ectual. 


OF  SUBMISSIONS  BY  CONSENT  OUT  OF  COUET. 

I.  Parol  submission.'] — A  parol  submission  is  generally 
perfectly  valid.  If,  on  the  hearing  of  a  summons  before  a 
judge,  the  parties  consent  that  he  shall  adjudicate  on  the 
case,  such  consent  is  a  parol  submission  to  him  as  arbitrator, 
and  his  decision  is  binding  as  an  award  (a).  It  often  happens 
in  practice,  where  the  submission  originally  is  in  writing,  that 
it  is  altered  or  added  to  by  parol  (h). 

There  are  various  disadvantages  attending  parol  submis- 
sions. They  are  open,  like  other  verbal  contracts,  to  dispute 
respecting  the  exact  terms  used,  which  often  become  material, 
and  awards  made  on  them  cannot  be  enforced  by  attachment, 
since  a  parol  submission  could  not  formerly  be  made  a  rule  of 
court  so  as  to  give  the  court  jurisdiction  (c),  and  cannot  now 
be  enforced  under  s.  12  of  the  Arbitration  Act,  1889. 

A  parol  submission  is  sometimes  ineffectual.  For  example, 
if,  on  such  a  submission,  a  written  award  is  made  respecting 
real  property,  and  the  provisions  of  the  award  are  such  that, 
if  they  had  been  verbally  agreed  to  by  the  parties  themselves, 
they  would  have  been  void  by  the  Statute  of  Frauds,  the 
award  cannot  be  enforced  as  to  them,  since  the  parol  submis- 
sion and  written  award  form  but  one  parol  contract  {d). 


(y)  .Jackson  v.  Barry  Rail. 
Co.",  [18'j;j]  1  Ch.  2;J8 ;  Eckersley 
V.  Mersey  Docks,  ttc.  Bd.,  [1894] 
2  Q.  B.  0(17;  Ives  v.  WilLins, 
[1804]  2  Ch.  478;  03  L.  .T.  Ch. 
521 ;  Bright  v.  lliver  Plate  Con- 
struction Co.,  [1000]  2  Cli.  835; 
70  L.  J.  Ch.  5!).  See  Nuttall  v. 
Mayor  of  Manchester,  8  Times 
L.  J{.  51.'i.  >See  further,  as  to 
bias,  Pt.  II.,  c.  1,8.  1. 


(z)  Ives  V.  Willans,  i>hi  supra. 

{(i)  Harrison  v.  Wright,  13  M. 
&  W.  810. 

(h) V.    Mills,    17    Ves. 

410 ;  Thames  Iron  Works,  &c. 
Co.  V.  The  Queen,  10  B.  &  S.  33. 

(r)  Ansell  V.  Evans,  7  T.  R.  1 ; 
V.  Mills,  17  Ves.  419. 

((])  Walters  v.  Morgan,  2  Cox, 
Ch.  Cases,  300. 
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All  award  on  a  parol  subniission  of  the  question  whether  a       1'ai't  I. 
tenant  has  a  continuing  interest  in  land,  or  is  bound  to  quit 


in 


at  once,  is  void  under  the  Statute  of  Frauds  (e).     So  a  parol  Su'^mission 

'  _  ^/  '■  whether 

appointment  of  an  arbitrator  under  the  Public  Health  Act,  tenancy 
1875,  is  ineffectual  (/).  determined. 

The  Arbitration  Act,  1889  (g),  s.  4,  does  not  apply  to  a 
parol  submission  so  as  to  authorise  a  stay  of  proceedings. 

II,  Suhmission  hy  agreement  in  writing  not  under  seal^ —  Submission  i 
Parties  may  refer  their  differences  by  agreement  in  writing  under^c^^ 
not  under  seal.     In  the  Arbitration  Act,  1889  {g),  by  s.  27,  valid, 
the  term  "  submission  "  means  a  written  agreement  to  submit  Submission 

°  _    under  the 

present  or  future  differences  to  arbitration,  whether  an  arbi-  Arbitration 
trator  is  named  therein  or  not.     It  shall  (s.  2)  be  deemed    ^  ' 
to  include  the  provisions  set  forth  in  the  first  schedule  to  the 
act,  and  (s.  1)  it  is  to  have  the  same  effect  in  all  respects 
as  if  it  had  been  made  an  order  of  court. 

The  effect  of  making  a  submission  a  rule  of  court  was  to  Rule  of  court, 
render  any  misconduct  under  the  submission  or  any  refusal 
to  act  on  the  award  a  contempt  of  that  court  and  to  give  that 
court  jurisdiction  over  the  award,  and  the  parties  to   the 
submission  {h). 

Where  at  the  trial  of  an  action  it  was  agreed  that  the  Submission 
counterclaim  should  be  referred  to  arbitration  and  the  counsel  ment  of 
on  either  side  indorsed  and  signed  upon  his  own  brief  a  note  counsel, 
of  the  terms  agreed  upon,  it  was  held  that  the  indorsements 
constituted  a  submission  within  s.  27  of  the  Arbitration  Act, 
1889  {i). 

The  agreement  to  submit  to  arbitration  need  not  be  signed  Si-nature  of 

°  n       •  T        ^^^^  parties 

by  both  parties ;  for  in  an  action  upon  a  fire  insurance  policy  uot  necessary, 
it  was  held    that  the  policy,  although    not   signed   by  the 
plaintiff,  amounted  to  a  submission  to  arbitration  within  the 
meaning  of  the  act  (Jc). 

(e)  Rainforth  v.  Hamer,  25  L.  In  re,  25  Q.  B.  D.  545  ;  59  L.  J. 

T.  (O.  S.)  247.  Q.    B.    533,  and   Re  Rouse   and 

(/)  Giffoid     and    Bury     Town  Meier,  L.  R.  6  C.  P.  212. 

Council,  In  re,  20  Q.  B.  D.  3G8;  (/)  Aitken  v.  Batchelor,  62  L. 

57  L.  J.  Q.  B.  181.  J.  Q.  B.  193. 

ig)  52  &  53  Vict,  c  49.  (A)  Baker  v.  Yorkshire  Fire  and 

(/(,)  Per  Blackburn,  J.,  in  Duke  Life  Assurance  Co. ,  [1892]  1  Q. 

of    Buccleugh     v.     Metropolitan  B.  144 ;  61  L.  J.  Q.   B.  838 ;  see 

Bd.  of   Works,    L.  R.    5   Ex.  p.  Caerleou  Tinplate  Co.  v.  Hughes, 

230.     See  also  Smith  and  Service,  60  L.  J.  Q.  B.  640. 
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Part  I. 
CH.  iir.  s.  2. 

Requires 

agreement 

stamp. 


Subraissioii 
by  bond. 


Sufficient 
under  tlie 
Statute  of 
Frauds  as  to 
lands. 


Except  where  the  matter  thereof  is  not  of  the  value  of  5/. 
-  these  submissions  require  in  general  an  ordinary  sixpenny 
agreement  stamp  under  the  Stamp  Act,  1891  {I).  The  duty 
may  be  denoted  by  an  adhesive  stamp,  which  is  to  be  cancelled 
by  the  person  by  whom  the  agreement  is  first  executed  (s.  22), 
and  it  is  not  to  be  deemed  duly  stamped  unless  cancelled  in 
accordance  with  the  provisions  of  s.  8. 

One  stamp  only  is  necessary,  although  there  are  many 
parties  to  the  submission  having  separate  legal  interests,  pro- 
vided they  have  a  sufficient  community  of  interest  in  the 
subject-matter  of  the  reference ;  as  in  the  case  of  a  submis- 
sion between  the  party  who  has  insured  a  ship  and  the 
underwriters  on  the  policy  {m).  Where  there  was  a  written 
agreement  that  a  disputed  boundary  was  to  be  set  out  by  "  an 
indifferent  surveyor  residing  at  a  distance,"  and  on  the  same 
sheet  of  paper  was  added  a  memorandum  of  a  later  date, 
appointing  a  particular  surveyor,  residing  in  the  neighbour- 
hood, to  set  out  the  boundary,  the  two  memoranda  were 
held  to  be  only  one  agreement,  and  to  require  only  one 
stamp  {n). 

An  agreement,  indorsed  on  an  arbitration  deed,  or  bond, 
enlarging  the  time,  or  changing  the  arbitrator,  is  a  new  sub- 
mission in  writing,  incorporating  into  itself  all  the  terms 
of  the  original  submission  (o),  and  requires  an  agreement 
stamp  (j)). 

III.  Suhmission  hy  ljond.'\ — A  submission  may  be  by  bond 
which  must  be  stamped  with  an  appropriate  bond  stamp  [q). 

Each  party  usually  executes  a  bond  to  the  other  in  a  certain 
penalty,  sul)ject  to  the  condition  of  his  abiding  by  and  per- 
forming the  award  of  the  person  named  as  arbitrator. 

A  submission  by  bond,  referring  to  an  arbitrator  to  settle 
tlie  price  per  acre  the  purchaser  is  to  pay  for  an  estate,  seems 
to  1)6  a  sufficient  agreement  in  writing,  respecting  the  sale  of 
lands,  to  satisfy  the  requirements  of  the  Statute  of  Frauds  {r). 


(I)  54  &  55  Vict.  c.  39. 

(m)  Goodsoii  V.  Forbes,  1  Marsh, 
525;  0  Taunt.  171;  Stephoiia  v. 
Lowe,  9  IJiiig.  32. 

(ri)  Taylor  v.  Parry,  1  M.  ct 
G.  004. 

(»)  Greig  v.  Talljot,  2  B.  &  C. 
179;  'i'uniio  and  iiird,  In  ru,  5  B. 


it  Ad.  488 ;  3  L.  J.  (N.  S.)  K. 
B.  5 ;  Evans  v.  Thomson,  5  East, 
189. 

(}>)  Stephens  r.  Lowe,  9  Bing. 
32;  1  L.J.  (N.S.)C.  P.  150. 

(</)  54  it  55  Vict.  c.  39. 

(/■)  Cooth  V.  -Jackson,  0  Ves. 
11. 
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lY.  Suhmission  hii  dectlA — A  mode  of  rel'erriu''  ikjL  uiil're-       ^aut  I. 

,,  ,        .      ,  1-1  J     •     •  ,1  CH.  111.  s.  2. 

quently  adopted  was  by  indenture,  containing  mutual  cove- 


Submission 


nants  to  stand  to  the  award  (s).     Such  a  submission  could  not  ^   d™'T'Tlid 
be  altered  by  parol,  or  written  agreement,  even  when  indorsed 
upon  it  {t). 

It  seems  to  be  no  objection  to  the  validity  of  the  submis-  One  party 
sion,  that  one  party  is  bound  Ijy  deed  and  the  other  by  agree-  cutim'^under 
meut  not  under  seal :  as,  for  instance,  on  a  reference  between  seal. 
a  private  individual  and   a   corporation,  which   tlie   former 
signs,  but  to  which  tlie  seal  of  the  latter  is  affixed  {u). 

v.  Suhmission  out  of  court  under  tlte  Arbitration  Act,  1889.]  Submissiou 
-  -By  s.  2    of  the  Arbitration   Act,  it   is  provided   that  "  a  under  Arbi- 
submission,  unless  a  contrary  intention  is  expressed  therein,  s'T'&Ta  vict 
shall  be  deemed  to  include  the  provisions  of  the  first  schedule,  c.  49. 
so  far  as  they  are  applicalile  to  the  reference  under  the  sub- 
mission."    This  section  applies  to  all  submissions  whether 
made  before  or  after   the  act   by  virtue  of  s.    25,  unless  a 
contrary  intention  is  expressed  (,«). 

It  is  provided  by  Schedule  I.  (a) :  "  If  no  other  mode  of  Single  arbi- 
reference   is   provided,  the    reference    shall   be   to  a  single 
arbitrator. 

(b)  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  Umpire, 
may  appoint  an  umpire  at  any  time  within  the  period  during 
which  they  have  power  to  make  an  award." 

Sect.  5  of  the  act  is :  "  In  any  of  the  following  cases : — 

(a)  Where  a  submission  provides  that  the  reference  shall  Power  of 

be  to  a  single  arbitrator,  and  all  the  parties  do  not,  appoint 
after  differences  have  arisen,  concur  in  the  appoint-  arbitrator, 
ment  of  an  arbitrator ; 

(b)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable 

of  acting,  or  dies,  and  the  submission  does  not  show 
that  it  was  intended  that  the  vacancy  should  not 
be  supplied,  and  the  parties  do  not  supply  the 
vacancy ; 

(c)  "Where  the  parties  or  two  arbitrators  are  at  liberty  to 

(s)  Bac.  Ab.  Arb.  B.  (,v)  Re  Williams  and  Steimev, 

(0  Morphett,  In  re,  2  D.  &  L.  [18<J1]  2  Q.  B.  257  ;  00  L.  J.  Q.  B. 

967.  03G  ;     Re    Wilson    and    Eastern 

(i(.)  Tomlin  r.  Fordwich  (Mayor  Counties    Navigation,     tSrc.     Co., 

of),  (i  N.  i^'  M.  594  :  5  L.  J.  (N.  S.)  [1892]  1  Q.  B.  81 :  (U  L.  J.  Q.  B. 

K.  B.  209.  237. 
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Power  for 
parties  iii 
certain  cases 
to  supply 
vacancy. 


appoint  an  umpire  or  third  arbitrator,  and  do  not 
appoint  him ; 

(d)  Where  an  appointed  umpire  or  third  arbitrator  refuses 

to  act,  or  is  incapable  of  acting,  or  dies,  and  tlie 

submission  does  not  show  tliat  it  was  intended  that 

the  vacancy  should  not  ])e  supplied,  and  the  parties 

or  arbitrators  do  not  supply  the  vacancy ; 

any  party  may  serve  the  other  parties,  or   the  arbitrators, 

as  the  case  may  be,  with  a  written   notice   to  appoint   an 

arbitrator,  umpire,  or  third  arbitrator. 

"  If  the  appointment  is  not  made  within  seven  clear  days 
after  the  service  of  the  notice,  the  court  or  a  judge  may,  on 
application  by  the  party  who  gave  the  notice,  appoint  an 
arbitrator,  umpire,  or  third  arbitrator,  who  shall  have  the 
like  powers  to  act  in  the  reference  and  make  an  award  as  if 
he  had  been  appointed  by  consent  of  all  parties." 

The  court  or  a  judge  cannot  appoint  an  arbitrator  under 
this  section  where  the  sul)mission  provides  for  the  mode  of 
making  any  appointment  which  may  become  necessary  (y). 

The  true  meaning  of  s.  5  (a)  and  (b)  is  that,  where  the 
parties  will  not  appoint  an  arbitrator,  or  an  appointed  arbi- 
trator refuses  to  act,  or  is  incapable  of  acting,  or  dies,  and 
there  is  no  machinery  in  the  submission  whereby  an  appoint- 
ment can  be  obtained,  there  the  judge  may  appoint  an 
arbitrator  (z). 

Where  one  of  the  parties  gave  a  written  notice  requiring 
the  other  party  to  concur  in  the  appointment  of  an  arbitrator, 
the  Court  of  Appeal  held  that  this  was  "  a  written  notice  to 
appoint "  within  this  section,  and  that  it  was  not  necessary  to 
name  the  arbitrator  (a). 

An  ar])itrator  does  not  refuse  to  act  within  the  meaning  of 
s.  5  (])),  ])ccause  he  objects  to  act  unless  he  is  appointed  by 
a  judge's  order  (y). 

Sect.  6  :  "  Where  a  submission  provides  that  the  reference 
shall  Ite  to  two  arl)itrators,  one  to  be  appointed  by  each  party, 
then,  unless  the  submission  expresses  a  contrary  intention, — 


(;/)  Wilson  and  Eastern  Coun- 
ties Navigation,  &c.  Co.,  In  ro, 
[JH!)2]  1  Q.  B.  81 ;  Gl  L.  J.  Q.  B. 

(z)  Wilson  and  Eastern  Coun- 
ties Navigation,   iVc.    Co.,  In  re, 


ithi  siqira,  per  A.  L.  Smith,  J.,  at 
p.  84. 

((()  lie  Eyre  and  Corporatio  i 
of  Leicester,  [18!)2]  1  Q.  B.  136  ; 
Gl  L.  J.  Q.  B.  438. 
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(a)  If  either  of  the  ap])ointed  arbitrators  refuses  to  act,  or       ^'-^"'^  ^• 

^    '  ^  ^  CH.  III.  8.  2. 


is  incapable  of  acting,  or  dies,  the  party  who 
appointed  him  may  appoint  a  new  arljitrator  in  his 
place : 
(1))  If,  on  such  a  reference,  one  party  fails  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substitu- 
tion as  aforesaid,  for  seven  clear  days  after  the 
other  party,  having  appointed  Ids  arbitrator,  has 
served  the  party  making  default  with  notice  to 
make  the  appointment,  the  party  who  has  appointed 
an  arbitrator  may  appoint  that  arbitrator  to  act  as 
sole  arbitrator  in  the  reference,  and  his  award  shall 
be  binding  on  both  parties,  as  if  he  had  been 
appointed  by  consent : 
"Provided  that  the  court  or  a  judge  may  set  aside  any 
appointment  made  in  pursuance  of  this  section." 

The  court  has  no  power  under  its  common  law  or  equitable  Court  cannot 
authority,  or  under  the  Arbitration  Act,  to  compel  a  ijarty  to  pointmeut. 
appoint  an  arbitrator  where  no  legal  proceedings  have  been 
commenced  (h). 

When  the  reference  is  to  be  to  three  arbitrators,  one  to  be  Three  arbi- 
chosen  by  each  party  and  the  third  by  the  two  so  chosen, 
and  one  party  fails  to  appoint  an  arbitrator,  the  court  has 
no  power  to  make  the  appointment  either  under  ss.  5  or 
6  (b) ;  nor  could  the  other  party,  under  the  corresponding 
section  of  the  Common  Law  Procedure  Act,  1854,  validly 
appoint  his  arbitrator  to  act  as  sole  arbitrator  (c). 


SECTION  III. 

OF   AGREEMENTS   TO   EEFER   FUTURE   DISPUTES   TO 
ARBITRATION. 

I.  Uffect  as  a  submission  of  an  agreement  to  refer  future      Pakt  I.^ 
disipides^ — There  is  often  a  covenant  or  agreement  in  deeds  — '. — ' 
of  partnership,  policies  of  insurance,  and  other  instruments,  ^^^^gg^^/jj^.  ^^ 

refer  future 
(/>)  Smith   and  Service,   In  re,       Kingdom  Mutual,  itc.  Association  disputes  a 
25  Q.  B.  D.  545 ;  59  L.  J.  Q.   B.       v.  Houston,  [189G]  1  Q.  B.   5t)7  ;  submission. 
533  ;     explained   in    Manchester      65  L.  J.  Q.  B.  484. 
Ship  Canal  Co.  v.  Pearson,  [1900]  (c)  Gumni  v.  Hallett,  L.  R.  14 

2   Q.   B.    006.     See   also  United      Eq.  555. 
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Part  I.      providing  that  if  any  disputes  shall  arise  they  shall  be  referred 

'-  to  arbitration.     The  arbitrators  generally  are  to  be  appointed 

by  the  parties,  or  some  third  person,  on  the  difference  occur- 
ring.    Sometimes  the  referees  are  designated  in  the  original 
agreement. 
When  arbi-         When  an  arbitrator  was  named  in  the  submission,  before 
trator  namec .  ^^^  Arbitration  Act,  it  was  held  that  the  submission  was  revo- 
cable (d).     There  are  no  matters  in  dispute,  it  is  true,  existing 
at  the  time  of  the  agreement  to    refer,  but  the  agreement 
amounts   to   a   submission   as   soon   as   controversies    have 
arisen  (e). 
Specifying  When  the   agreement,  though    not    naming  the  referees, 

trator  to  be  provides  for  their  appointment  in  a  particular  manner,  and 
appointed.  ^YiQy  are  afterwards  so  appointed  in  writing,  though  contrary 
to  the  will  of  one  of  the  disputing  parties,  this  has  the  same 
effect  as  if  the  referees  were  named  in  the  clause  itself. 
And  an  award  made  by  such  referees  will  be  summarily 
enforced  (/).  Though  the  agreement  were  by  deed,  if  the 
appointment  of  the  arbitrators  was  by  parol,  it  would  be 
only  a  parol  submission  ((/). 
Form  of  When  arbitrators  are  to  be  named  after  disputes  shall  have 

appoiu  men  .  ^^.-ggj^^  ^^  ^^iq  party  says,  I  appoint  A.  B.  as  the  arbitrator  on 
my  behalf,  pursuant  to  the  agreement  (describing  it),  it  is 
sufficient.  The  appointment  need  not  recite  nor  refer  to  the 
matters  in  difference.  If  the  appointment  be  made  by  the 
party  and  a  stranger  "jointly,"  it  would  seem  to  be  bad, 
though  if  the  stranger  joins  in  the  appointment,  and  it  is 
expressed  to  be  made  by  the  two  severally,  the  addition  of 
the  stranger  does  no  harm  (Ii). 

II.  Uffcct  in  hnv  of  an  agreement  to  refer  future  disimtes.\ — 
The  parties  cannot  by  an  agreement  to  refer  oust  the  jurisdic- 
tion of  the  courts,  but  they  may  agree  to  impose  as  a 
condition  precedent  to  any  right  of  action  that,  with  respect 
to  the  liability  to  pay,  the  mode  of  settling  the  amount  to  be 

{,!)  Deutsclio    Springstofr,    &c.  Hetlieringtun,  V.)  C.  B.  N.  S.  342  ; 

V.  Jirisce,  20  Q.   B.   D.    177;  67  WiUcox  v.  Storkoy,  L.  11.  1  C.  P. 

L.  J.  (Jt.  B.  4.  071. 

{(■)  I'arkes  v.   Smitli,  15  Q.  B.  (7)  Glayslior,  Ex  parte,  3  H.  & 

297  ;  1!>  L.  .J.  Q.  B.  405.  C.  442  ;  34  L.  J.  Ex.  41. 

(/■)  Haddan  and  ll<n)j)ell,  In  re,  (h)  Haddan  and  lloupell,  In  re, 

J)   C.    B.   N.   S.    ()H;{  ;    Newton  v.  9  C.  B.  N.  S.  ()83. 
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l)aid,  or  tlie  time  for  paying  the  same,  au  arbitration  shall    (,,f  ^fj'^g^'^ 
lirst  be  held  (i). 

To  give  effect  to  such  an  agreement  it  must  appear  that 
the  matter  proposed  to  be  referred  is  a  difference  within  the 
agreement  (Jz). 

The  governing  principle  seems  to  be  that  if  there  is  an  Governing 

1  1  11    ,         1  •    •         ii     1   J.1       principle. 

absolute  covenant  to  pay,  and  a  collateral  provision  that  the 
amount  shall  be  ascertained  by  arbitration,  such  arbitration 
is  not  a  condition  precedent  to  the  maintenance  of  an  action 
on  the  covenant,  but  if  the  parties  have  covenanted  that  the 
liability  is  only  to  arise  after  the  amount  has  been  adjusted 
by  arbitration,  then  such  adjustment  is  a  condition  precedent 
to  the  right  to  recover  (/). 

Where   a   tenant   covenanted  not  to  keep   an   injurious  Pltia  of  agree- 
„         ,  .  ,   ,  1  •  p ,      1  1     •    •      •         vn'sni  to  refer, 

quantity  of  rabbits  and  hares,  and  it  he  kept  such  injurious 

(piantity  to  pay  a  reasonable  compensation,  to  be  settled, 
in  case  of  difference,  by  arbitration,  it  was  held  on  appeal, 
reversing  the  judgment  of  the  Exchequer,  that  the  lessor 
could  not  be  prevented  from  suing  for  injury  from  excess  of 
ground  game  by  reason  of  the  arbitration  clause  (7»-). 

But  where  a  tenant  agreed  to  deliver  ui)  a  house  and  Arbitration 

°         .  ^  condition  pre- 

furniture  in  good  order,  and  in  case  of  damage  to  pay  for  cedent, 
the  same,  the  amount  of  such  payment,  if  disputed,  to  be 
settled  by  two  valuers,  the  fixing  the  amount  by  the  valuers 
was  held  to  be  a  condition  precedent  to  the  landlord's  right 
to  bring  an  action  for  the  damage  when  disputed  i^ii) ;  and 

(i)  Scott  V.  Avery,  5  H.  L.  C.  Co.  v.  Gilmour,  [1893]  A.  C.  85; 

811;  25  L.  J.  Ex.  308;    Tredweu  Davies  v.  Alliance  Assurance  Co.^ 

V.  Holraan,  1  H.  &  C.  72;  31  L.  7tli  March,    1904  (C.    A.),  unre- 

J.  Ex.  398 ;  Russell  v.   Pelegrini,  ported,  see  ante,  p.  50. 

0  E.  &B.  1020;  26  L.  J.  Q.  B.  (A')  Lavvson  v.   Wallasey  Local 

75  ;    Braunstein     v.     Accidental  Bd.,  11  Q.  B.  D.  229;  52  L.  J.  Q. 

Death  Insurance  Co.,  31  L.  J.  Q.  B.    302;    Foster   &    Dicksee    v. 

B.  17  ;  Westwood  v.  Secretary  for  Hastings  Corporation,   87  L.   T. 

India,  11  W.  R.  261  ;  Elliott  v.  736. 

Royal  Exchange  Assurance  Co.,  (/)  Viiiey  v.  Bignold,  20  Q.  B. 

L.  R.  2  Ex.  237  ;  Sharpe  v.   San  D.  172  ;    57  L.  J.  Q.  B.  82.     See 

Paulo  Rail.  Co.,  L.  R.  8  Ch.  597;  Roper  v.  London,  1  E.  &  E.  825  ; 

Edwards    v.    Aberayron    Mutual  28  L.  J.  Q.  B.  260 ;    O'Connor  v. 

Sliip  Insurance  Society,  1  Q.  B.  Norwich  Union  Fire  t't  Life  In- 

D.  563  ;  Collins  v.  Locke,  4  App.  surance  Society,   [1894]  2  I.    R. 

Cas.    674 ;  48    L.    J.    \\    C.   68  ;  723. 

Trainor  v.  Phoenix  Fire  Insurance  (*>i)  Dawson    v.    Fitzgerald,    1 

Co.,  65  L.  T.  825  ;  Scott  v.  Mer-  Ex.  D.  257;  45  L.  J.  Ex.  893. 

cantile,    &c.    Insurance    Co.,    66  («)  Babbage  v.  Coulburn,  9  Q. 

L.  T.  811  ;  Caledonian  Lisurance  B.  D.  235  ;  51  L.  J.  Q.  B.  638. 
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When  juris- 
diction of 
court  ousted. 


When  not. 


Action  on 
agreement  to 
refer. 


Dawson  v.  Fitzgerald  was  distinguished  on  the  ground  that 
_  in  that  case  the  covenant  not  to  keep  an  excess  of  game  was 
separate  and  independent  of  the  arbitration  clause. 

When  such  an  agreement  has  been  acted  on,  and  an  award 
has  been  made,  the  jurisdiction  of  the  courts  over  the  matter 
decided  by  the  arbitrator  ceases  (o). 

A  private  act  of  parliament  provided  that  certain  differ- 
ences arising  under  the  act  should  be  determined  by  an 
arbitrator  to  be  appointed  by  the  Board  of  Trade  ;  and  it 
was  held  that  the  jurisdiction  of  the  court  was  ousted,  because, 
under  the  statute,  the  arbitrator  was  the  only  tribunal  for 
the  settlement  of  those  differences  {p). 

If,  however,  no  difference  between  the  parties  existed  at 
the  time  when  the  action  was  brought,  the  court  has  juris- 
diction and  not  the  arbitrator  {q). 

Where  parties  have  entered  into  an  agreement  that  all 
differences  that  might  arise  between  them  under  the  agree- 
ment shall  be  settled  by  arbitration,  and  the  agreement  is 
incorporated  in  a  private  act  of  parliament,  the  courts  will 
not  entertain  any  action  brought  with  respect  to  such  differ- 
ences, but  the  same  must  be  settled  by  arbitration  (r). 

Where  a  defendant  in  his  pleadings  alleged  that  all  ques- 
tions and  matters  of  difference  in  the  action  ought  to  be 
determined  by  arbitration,  under  the  Eailway  Companies 
Arbitration  Act,  1859,  but,  when  the  action  came  on  for 
trial,  did  not  insist  upon  the  objection,  the  Court  of  Appeal 
refused  to  allow  the  point  to  be  raised  on  the  appeal  (s).  It 
may  be  observed,  as  was  pointed  out  by  Vaughan  Williams, 
L.  J.,  in  a  later  case  {t),  that  in  this  case  the  arbitration  clause 
was  contained  in  a  voluntary  agreement  imposing  no  statutory 
obliffation  to  arbitrate. 


(o)  Cleworth  v.  Pickford,  7  M. 
&  W.  .314  ;  per  Abinger,  C.  B.  321. 

(p)  London  &  Nortli  Western 
Rail.  Co.  V.  Donellan,  [1898]  2 
Q.  B.  7  ;  07  L.  J.  Q.  B.  081  ; 
Midhmd  Kail.  Co.  v.  Loseby, 
[1809]  A.  C.  1.33  ;  (i8  L.  J.  Q.  B. 
.32(j  ;  .Joseph  Crostiold  it  Sons  v. 
Manchester  Ship  Canal  Co.,  [l'.»04J 
2Ch.  123  ;  73  L.  J.  K.  B.  345  ; 
74  L.  J.  Ch.  0.37  (H.  L.)  ;  Crisp  v. 
]}unbury,  8  Bing.  3!>4 ;  1  L.  J. 
(N.  S.)  C.  P.  112. 


(jl)  London  &  North  Western 
Rail.  Co.,  &c.  V.  Billington,  Ltd.j 
[1899]  A.  C.  79. 

(r)  Caledonian  Rail.  Co.  v. 
Greenock  &  Weniyss  Bay  Rail. 
Co.,  L.  ]i.  2  H.  L.  Sc.  347.  See 
also  cases  cited,  note  (  ]>). 

(.s)  London,  Chatliani  it  Dover 
Rail.  Co.  V.  Soutli  Eastern  Rail. 
Co.,  40  Ch.  D.  100 ;  .58  L.  .J.  Ch.  75. 

(/)  J(isci)h  Crostield  &  Sons  v. 
Manchester  Ship  Canal  Co.,  [1904] 
2  Ch.  at  p.  138. 
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It  has  been  held  that  an  action  for  breach  of  an  agreement      ^*"'^'  ^■ 

°  OH.  III.  s.  3. 

to  refer  will  lie  (u),  and  probably  such  an  action  may  still  be — 

brought,  but  the  damages  recoverable  would  be  only  nominal,  ^*°^*g®^- 
and,  since  the  Arbitration  Act,   1889  (x),  by  ss.  5   and   6, 
provides  a  cheaper  and  more  expeditious  mode  of  enforcing 
an  agreement  to  refer,  no  such  action  would  now  be  brought. 

If  the  party  appoint  a  valuer,  but  that  valuer  will  not  act,  Vfiluer  not 

.„  ,.  .  ,  ,   .  acting. 

no  action,  it  seems,  will  lie  against  the  party  (y). 

A  rule  making  the  settlement  of  the  amount  of  a  loss  on  a  Insurance 

Dolicv 

policy  of  insurance  by  arbitration  a  condition  precedent  to 
bringing  an  action  on  the  policy  does  not  compel  the  party 
to  submit  to  arbitration  the  question,  whether  the  policy  is 
not  void  by  reason  of  a  misrepresentation  as  to  the  condition 
of  the  ship  (z). 

A  divorce  suit  was  compromised  during  the  trial  on  these  Divorce  suit, 
written  terms :  "  Petition  and  answer  dismissed.  Deed  of 
separation,  with  usual  covenants,"  &c.,  &c.  "  In  case  of 
difference  in  working  out  these  terms  matter  to  be  referred 
to  A.  and  B."  It  was  held,  that  the  arbitration  clause  could 
only  come  into  force  in  case  of  difference  between  the  parties, 
and  did  not  oust  the  jurisdiction  of  the  Chancery  Division 
to  settle  the  terms  of  the  deed  of  separation  (a). 


SECTION  IV. 

OF   SUBMISSIONS   MADE   IN   A   CAUSE   AT   LAW. 

I.  Forms  of  suhmissions  made  in  a  cause.'] — By  the  common      Part  I. 
law,  where  there  was  a  cause  depending,  an  order  of  court, 


a  cause. 


or  a  judge's  order,  or  on  the  trial  an  order  of  Nisi  Prius  ^"'^^^^f  ^"^^  ^^ 
would  be  drawn  up  on  consent  of  parties  referring  the  cause, 
or  the  cause  with  other  matters,  to  arbitration  (h). 

(n)  Thomas  v.  Fredericks,    10  (z)  Alexander  v.  Campbell,  41 

Q.  B.  775  ;  16  L.   J.  Q.  B.  393 ;  L.  J.  Ch.  478. 

Livingston  v.   Ralli,   5  E.  &  B.  («)  Hart  v.   Hart,   18  Ch.    D. 

132 ;  24  L.  J.  Q.  B.  269  ;  Brims-  670  ;  50  L.  J.  Ch.  697. 

don  V.  Staines  Local  Bd.j  1  C.  &  (b)  Lucas  v.   Wilson,   2   Burr. 

E.  272.  70i.     See  judgment  of  Lindley, 

(x)  52  &  53  Vict.  c.  49.  L.  J.,    in   Macalpine    v.    Calder, 

0/)  Cooper  V.  Shuttleworth,  25  [1893]  1  Q.  B.  545  ;  62  L.  J.  Q.  B. 

L.  J.  Ex.  114.  607. 
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The  parties  to  consent  must  be  the  parties  on  the  record, 
even  though  they  are  mere  nominal  parties,  for  a  submission 
therecOTd.^"  ^^  ^^®  persons  really  interested,  without  the  parties  on  the 
record,  will  not  refer  the  cause  (c). 


Submission 
by  order  of 
court. 


Submission 
by  judge's 
or  master's 
order. 


II.  Submission  hy  order  of  court  or  jtidge.] — The  rule  of 
court  referring  a  cause  to  arbitration  by  consent  used  to  be 
drawn  up  as  of  course  on  motion  papers  for  that  purpose 
signed  by  counsel. 

A  judge  or  a  master  will  grant  an  order  referring  a  cause 
as  a  matter  of  course  on  a  consent  signed  by  the  solicitors 
on  both  sides.  Or  the  solicitor  on  one  side  may  take  out  a 
summons  calling  on  the  other  side  to  show  cause  why  the 
action  should  not  be  referred  on  the  terms  agreed  upon.  To 
this  summons  a  consent  should  be  given  in  the  usual  way, 
and  the  clerk  at  the  Central  Office  or  in  the  registry  will 
draw  up  the  order.  This  mode  of  submission  is  very  com- 
monly adopted  in  every  stage  before  the  cause  is  entered  at 
Nisi  Prius  (d). 


Order  of  Nisi 
Prius,  liow 
drawn  up. 


Indictment. 


III.  Suhnission  hy  order  of  Nisi  Frius.l — When  the  cause 
has  been  entered  for  trial,  the  ordinary  mode  of  referring 
it  is  by  order  of  Nisi  Prius  on  its  coming  on  to  be  tried.  This 
is  an  order  of  the  court  of  Nisi  Prius  drawn  up  on  the  consent 
of  the  parties,  and  embodying  the  terms  on  which  they  agree 
to  refer.  The  leading  counsel  on  each  side  usually  select  the 
arbitrator  and  make  a  minute  of  his  name  and  of  the  terms 
of  the  reference  on  their  briefs,  and  from  these  the  officer  of 
the  court  draws  up  the  order.  He  usually  makes  out  two 
duplicate  orders,  and  delivers  them  to  the  solicitors  of  the 
plaintiff  and  defendant  respectively  on  their  application.  If 
this  is  not  done,  the  solicitor  for  the  party  interested  in 
pressing  on  the  reference  obtains  the  order  from  the  associate 
and  serves  a  copy  on  the  opposite  party  (c). 

An  indictment  cannot  be  referred  by  order  of  Nisi  Prius 
when  a  verdict  of  not  guilty  has  been  taken  subject  to  the 
reference,  and  no  power  is  specifically  given  to  the  arbitrator 


(c)  Owen  V.  Hurd,  2  T.  R.  043. 

(d)  Archb.  Pr.  1308,  13tli  ed.  ; 
1587,  14tli  ed. 


(e)  Alder  v.  Savill,  5  Taunt. 
454 ;  2  Arclib.  Pr.  1308,  13t]i  ed.  ; 
1588,  14tli  ed. 
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to  alter  the  verdict.      A  verdict  of  guilty  should  be  takeu       1'ai't  I. 
subject  to  the  award  (/). 


Parties  often  agreed  to  a  reference  on  "  the  usual  terms,"  ^tbc'^u^uai^" 
with  or  without  additional  provisions  applicable  to  the  par-  terma." 
ticular  case.  Such  an  agreement  may  be  made  in  respect  of 
matters  in  the  cause  only,  or  of  any  other  matters  in  differ- 
ence between  the  parties,  and  it  should  distinctly  appear  in 
the  order  of  reference  whether  the  reference  is  of  the  cause 
only,  or  whether  it  is  to  include  any  and  what  other  matters 
in  difi'erence. 

The  effect  of  agreeing  to  a  reference  on  "  the  usual  terms  "  Meaning  of 
^  °  "the  usual 

was  as  lOlloWS  : terms." 

1.  The  arbitrator  had  power  to  direct  that  judgment  shouhl  Judgment. 

be  entered  for  the  plaintiff  or  for  the  defendant,  and 
he  could  find  in  the  cause  generally  for  either  party, 
unless  requested  to  decide  some  particular  issues  (g). 

2.  The  costs  of  the  cause  were  to  abide  the  event  of  the  Costs. 

arbitrator's  decision  in  the  action,  and  the  costs  of 
the  reference  and  award  were  to  be  in  the  discretion 
of  the  arbitrator  (h). 

3.  The  arbitrator  had  to  make  his  award  within  the  time  Award. 

limited  by  the  order,  with  power,  however,  to  extend 
the  time. 

4.  The  death  of  either  party  did  not  abate  the  authority  of  Death  of 

the  arbitrator.  P'"''^^'- 

5.  The  arbitrator  had  all  the  powers  as  to  certifying  and  Amending. 

amending  of  a  judge  at  Nisi  Prius  (i). 

6.  The  parties  and  their  witnesses  might  be  examined  on  Witnesses. 

oath  or  affirmation. 

7.  The  parties  were  bound  to  produce  before  the  arbitrator  Documents. 

all  documents  relating  to  the  matters  referred. 

8.  No  action  could  be  brought  against  the  arbitrator   by 

the  parties. 

9.  Any  attempt  by  delay  or  otherwise  to  prevent  the  arbi-  Preventing 

trator  from  making  his  award  rendered  the  offending 
party  liable  to  pay  such  costs  as  the  arbitrator  might 
direct. 

(/)  R.  V.  Hardey,  14  Q.  B.  529.  027  ;  Wimshurst  v.  Barrow  Ship- 

(</)  Morgan  v.  Thomas,  9  Jur.  building  Co.,  2  Q.  B.  D.  335. 

92.  (0  Thompsett    v.    Bowyer,    30 

(h)  Morel  V.  Byrne,  28  L.  T.  L.  J.  C.  P.  1;  9  C.  B.  N.  S.  284. 

R.  F 
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Paut  I.  10.  The  court  had  power  to  remit  the  matters  or  any  of 

^"'  "^'  ^'  '^'  them  to  the  arbitrator  if  either  of  the  parties  disputed 

Remitting  ^^q  validity  of  the  award, 

matters.  ,  ,  ,  .    ,  ^  -^      j        ■      J^ 

„        , .  11.  The  court  could  appoint  a  new  arbitrator  m  the  event 

tiator.  of  the  appointed  arbitrator  declining  to  act  or  dying 

before  he  had  made  his  award. 

These  terms  are  substantially  the  same  as  the  provisions 

contained   in  the  Arbitration  Act,  1889,  and   the   Eules  of 

Court,  but    the  act    gives    further   power  to  the  arbitrator, 

unless  it  is  otherwise  agreed,  to  tax  and  settle  the  costs  of 

the  reference  and  award,  or  any  part  thereof,  and  to  award 

costs  as  between  solicitor  and  client  (Jc). 


for  fraud  or 
mistake 


Setting?  aside  IV.  Setting  aside  a  suhmission  made  in  acause.'\ — If  a  sub- 
mission has  been  obtained  by  fraud  or  drawn  up  by  mistake, 
the  court  on  motion  will  set  it  aside,  but  it  will  not  set  aside 
an  award  on  the  ground  of  fraud  or  mistake  in  the  sub- 
mission (/).  Where  a  third  party  who  had  agreed  to  join 
in  a  submission  of  a  cause  refused  to  proceed  in  the  reference, 
the  submission  was  set  aside  on  the  application  of  one  of  the 
parties  on  the  record  (m). 
Pre  venting  It  may  be  observed  that  preventing  the  award  being  made 

made.  ^^°°  ^as  under  the  old  law  a  breach  of  the  agreement  to  refer, 
for  which  an  action  would  lie  (n),  or  an  attachment  might 
be  obtained  (o). 

SubmisBion  V.  Amending  a   ,wl))nisHion   made   in   a  cause^ — By   the 

able^™ithout    consent  of  parties  a  submission  may  be  altered  or  amended 
.-onsent.  at  any  time.     Without  that  consent  it  is  laid  down  that 

the  court  cannot  alter  it  in  any  material  part,  because  it 

cannot  alter  the  parties'  agreement  {p). 
Except  in  tlie       But  the  court  can  insert  into  the  submission  that  which 
nlncamlnt      ^^^^  parties  in  the  legal  cflect  of  their  contract  assented  to  at 

(/(•)  52  &  53  Vict.  c.  49,  Soiled.  Charnley  r.  Winstanley,  5  East, 

I.  (i).  2m. 

{I)  Doe  '/.  Lord  Carlisle  r.  ]}ai-  (o)  Davila  v.  Ahnanza,  1  8alk. 

lifl",  &c.  Morpeth,  .'5  Taunt.  378;  72.      See  also  Oreen  r.  Taylor,  Sir 

Sackett  //.  Owen,  2  Chitt.  W.).  T.  Jone.s,  Rep.  134. 

(?h)  Bacon      v.     Cresswell,      1  {p)  Smnrthwaite  t^.  Richardson, 

Hodges,  181).  15  C.    B.  N.   S.  4(J3 ;    Morgan  v. 

(»)  Skee  /'.  Coxon,  10  B.  tt  C.  Tarte,  11  Ex.  82  ;    Houghton  v. 

483  ;  8  L.  J.   (O.  S.)  K.  B.  224;  Bankart,  3  De  G.  F.  &  J.  10. 
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the  time  of  reference  (a):  and  wliere  it  is  made  manifest  to       ''-^"■'  '• 

,                     ,                                       .     .                                          cu.  ui.  fj.  4. 
the  court  that  there  has  been  some  omission  on   the  part  of — 

its  officer,  or  that  by  some  accident  or  mistake  the  order  is  ^fl^^i.  of  Uie 

not  in  accordance  with   the  intention  of  the    parties,  the  court. 

court  may  make  such   amendment  as  will    give   effect    to 

that  which  the  parties  have  agreed  to  (v). 

In  a  case  of  a  compulsory  order  of  reference  under  the  Amending 

Common  Law  Procedure  Act,  1854,  the  court  amended  thCordeT^f  re^ 

order  after  award  made  nunc  pro  tunc,  by  insertin<j[,  according  ference  nuuc 

,  .    .      ,    .  .  „     ,  .  °    ,  °  pro  tunc, 

to  the  original  intention  oi  the  parties,  a  clause  that  costs 

should  abide  the  event  (-s). 

In  a  case  in  the  Common  Pleas,  it  was  agreed  in  the  order  Error  in  .opy 
of  reference  that  the  parties  should  admit,  and  that  the 
arbitrator  should  take  and  receive,  the  account  annexed  to 
the  order  to  be  a  correct  account  of  certain  accounts  between 
the  parties,  and  that  the  arbitrator  should  award  on  the  rights 
of  the  parties,  as  if  the  items  stated  in  the  account  had  been 
proved  before  him.  After  the  award  had  been  made  the 
plaintiff  applied  to  the  court  to  amend  the  order  of  reference 
and  refer  back  the  matter  to  the  arbitrator  on  affidavits  which 
showed  clearly  that  in  the  account  annexed  to  the  order  of 
reference,  the  clerk  of  the  plaintiff's  attorney  in  copying  it 
had  by  mistake  given  the  plaintiff  credit  for  460/.,  instead  of 
758/.  The  court  refused  the  application,  saying  that  they 
had  no  jurisdiction,  but  suggesting  that  there  might  be  a 
remedy  in  equity  (/). 

Now  by  the  Eules  of  Court  (Order  XXVIII.  rr.  11  and  ;VaccSnTai 
12)  the  court  or  a  judge  may  at  any  time  correct  clerical  errors. 
mistakes  in  judgments  or  orders,  or  errors  arising   therein 
from  any  accidental  slip  or  omission,  and  may  amend  any 
defect  or  error  in  any  proceedings. 

VI.  References  tinder  the  Arlitratioii  Act,  1889.] — The 
following  clauses  providing  for  references  of  actions  are 
contained  in  the  Arbitration  Act,  1889  (w) : — 

Sect.  13.— (1.)   "Subject  to  Eules  of  Court  and  to  any  f^"^,'^;"^';"^' '■^'" 
right  to  have  particular  cases  tried  by  a  jury,  the  Court  or  a 

((/)  Evans  r.  Senor,  5  Taunt.  G62.  L.  J.  Q.  B.  G3;  5  E.  &  B.  095. 

(/•)  Vanderbyl  i'.  K'Kenna^  L.  (i)  Winn  v.  Nicholson,  7  C.  B. 

R.  3  C.  P.  252.  819. 

(.s)  Bell    V.    Postlethwaite,     25  ('()  52  &  53  Vict.  c.  49. 

f2 
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Part  I. 

CH.  III.  s.  4. 


Reference  for 
trial. 

Power  to  refer 
in  certain 
cases. 


Reference  to 
master. 


Appeal. 


judge  may  refer  any  question  arising  in  any  cause  or  matter 
other  than  a  criminal  proceeding  by  the  Crown)  for  inquiry 
or  report  to  any  official  or  special  referee." 

(2.)  "  The  report  of  an  official  or  special  referee  may  be 
adopted  wholly  or  partially  by  the  Court  or  a  judge,  and  if 
so  adopted  may  be  enforced  as  a  judgment  or  order  to  the 
same  effect "  (x). 

Sect.  14.  "  In  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown) : — 

(a)  "  If  all  the  parties  interested  who  are  not  under  dis- 

ability consent :  or 

(b)  "  If  the  cause  or  matter  requires  any  prolonged  exa- 

mination of  documents  or  any  scientific  or  local 
investigation  which  cannot,  in  the  opinion  of  the 
Court  or  a  judge,  conveniently  be  made  before  a 
jury  or  conducted  by  the  Court  through  its  other 
ordinary  officers  :  or 

(c)  "  If  the  question  in  dispute  consists  wholly  or  in  part 

of  matters  of  account, 
the  Court  or  a  judge  may  at  any  time  order  the  whole  cause 
or  matter,  or  any  question  or  issue  of  fact  arising  therein,  to 
be  tried  before  a  special  referee  or  arbitrator  respectively 
agreed  on  by  the  parties,  or  before  an  official  referee  or  officer 
of  the  Court." 

By  Order  XIV.  r.  7,  "  Upon  the  hearing  of  "  an  applica- 
tion by  the  plaintiff  for  liberty  to  enter  final  judgment  under 
r.  1  of  this  order,  "  with  the  consent  of  the  parties  an  order 
may  be  made  referring  the  action  to  a  master." 

When  a  case  is  so  referred  to  a  master,  he  is  not  a  common 
law  arbitrator,  but  the  reference  is  to  him  as  an  officer  of  the 
court  under  s.  14  of  the  Arbitration  Act,  1889,  and,  conse- 
quently, rr.  G  and  6a  of  Order  XL.  apply,  and  there  is  a 
right  of  appeal  from  his  judgment  (■//). 

This  decision  must  be  taken  to  overrule  the  case  of 
Haycocks  v.  Mulholland  {z),  so  far  as  it  was  decided  that  tlie 
master  in  that  case  was  an  arbitrator. 


{j{)  Dunkirk  Colliery  Co.  v. 
Lever,  ii  Ch.  D.  20  ;  and  sec  post, 
.Pt.  U.  ch.  0,  s.  ;j. 

(v)  FniHor  V.  Frasur,  []!)0.'')]  I 
K.  IJ.  :'m ;  74  L.  J.  X.  li.  18:5. 


See    Fruser   v.    Fraser,  [1904]    1 
K.  \\.hi\-  7:5  L.  .1.  K.  B.  (). 

(.-;)  [J!)()4]    J     K.    B.    145  ;    73- 
L  .).  K.  II.  125. 
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The  master  has  the  same  discretion  as  to  the  costs  of  the       1*akt  I, 

CH.  Til.  S.  4. 

reference,  including  the  power  to  certify  for  High  Court  costs, — 

as  an  arbitrator  has,  hut  has  no  power  over  the  costs  of  the 
action  (a). 

By  Order  LIV.  r.  12a,  "  A  master  of  a  Supreme  Court  may  Summons  to 

refer 
exercise  all  the  jurisdiction  and  powers  conferred  upon  the 

Court  or  a  judge  by  the  Arbitration  Act,  1889."  This 
jurisdiction  is  exercised  by  the  masters  in  chambers  upon  an 
application  made  by  summons  which  formerly  must  (Order 
LIV.  r.  10)  have  been  in  the  form  No.  1,  App.  K.,  with 
such  variations  as  might  be  required,  but  now  the  appli- 
cation to  refer  may  be  included  in  the  summons  for 
directions  provided  for  by  Order  XXX.  r.  1,  under  "  mode 
of  trial"  (&). 

Order  XXXVI,  r.  7  (a)  provides  as  follows  :  "  In  every 
cause  or  matter,  unless  under  the  provisions  of  Eule  6  of  this 
order  a  trial  with  a  jury  is  ordered,  or  under  Eule  2  of  this 
order  either  party  has  signified  a  desire  to  have  a  trial  with  a 
jury,  the  mode  of  trial  shall  be  by  a  judge  without  a  jury  : 
provided  that  in  any  such  case  the  court  or  a  judge  may  at 
any  time  order  any  cause,  matter,  or  issue  to  be  tried  by 
a  judge  with  a  jury,  or  by  a  judge  sitting  with  assessors,  or 
by  an  official  referee  or  special  referee  with  or  without 
assessors." 

It  was  held  that  this  rule  must  be  read  with  s.  57  of  tlie  Special 
Judicature  Act,  1873,  so  that  the  court  could  not  refer  to  a  ^e  Tgnjed^on. 
special  referee  for   trial,   unless   he  were  a  person   agreed 
upon   by  the  parties  (c).     This  section  is  repealed,  but  it 
is    substantially  re-enacted    by   s.    14    of    the   Arbitration 
Act,  1889. 

Where  there  was  a  long  bill  of  particulars  on  one  side  and  Reference  of 
a  set-off  on  the  other,  and  each  party  disputed  many  items  in  "^tters  m 
the  other's  account,  the  case  was  held  to  fall  within  the  re- 
pealed Common  Law  Procedure  Act,  as  involving  matters  of 
account,  and  a  reference  was  enforced  (d).     An  action  by  a 

(a)  Haycocks    v.    Mulholland,  surauce  Co.  v.  British  American 

[1904]    1   K.    B.   145 ;    73  L.   J.  Association,  54  L.  J.  Q.  B.  302. 

K.  B.  125.  ((?)  Browne    v.    Emerson;,     25 

(6)  For  form   of  summons  for  L.  J.   C.  P.   104 ;  17  C.  B.  361  ; 

directions,  see  R.  S.  C,  App.  K.  Chapman  v.  Van  Toll,  8  E.  &  B. 

No.  3a.  39G  ;  27  L.  J.  Q.  B.  1. 

(c)  London    it  Lancashire   In- 
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Part  I. 
CH.  ni.  s.  4. 


Kef'erence  of 
action,  part 
only  matter 
of  account. 


Prolonged 
examination 
of  documents 


Fraud. 


Appeal  from 
order  of 
reference. 


rector  against  his  predecessor  for  dilapidations  of  tlie  rectory- 
.  house  {e),  or  of  the  chancel  of  the  church  (/) ;  and  one^by  a 
landlord  against  a  tenant  for  not  delivering  up  premises  in 
good  repair  {g),  where  money  had  been  paid  into  court,  and 
the  only  question  was,  what  was  the  amount  to  which  the 
plaintiff  in  each  case  was  entitled,  were  held  properly  referred 
to  arbitration  under  the  Common  Law  Procedure  Act. 

If  part  of  the  dispute  between  the  parties  is  matter  of 
account,  the  court  has  jurisdiction  to  refer  the  whole  case, 
and  the  court  will  exercise  their  discretion  and  order  a  refer- 
ence if  they  see  that  the  dispute  as  to  matters  of  account  is 
a  substantial  part  of  the  dispute  between  the  parties  {h). 

Under  s.  57  of  the  Judicature  Act,  1873,  it  was  held  that 
there  being  150  pages  of  correspondence  was  not  "a  matter 
requiring  any  prolonged  examination  of  documents  "  (i).  Nor 
was  the  fact  of  there  being  300  pages  of  evidence  taken  on  com- 
mission {h),  and  it  seems  that  these  words  mean  a  prolonged 
examination  of  documents  necessary  to  decide  questions  of 
fact  and  not  to  determine  a  question  of  legal  right  (/). 

An  action  in  which  a  chariie  of  fraud  is  involved  will  not 
generally  be  referred  compulsorily  when  the  party  charged 
with  the  fraud  objects,  and  wishes  the  case  to  be  tried  by  a 
jury  {m).  But  the  court's  power  is  not  limited,  and  the  refer- 
ence will  be  ordered,  though  misconduct  or  fraud  be  charged^ 
if  the  question  of  fraud  or  misconduct  can  only  be  determined 
on  a  prolonged  investigation  of  documents  and  matters  of 
account  (?i). 

Tlie  Court  of  Appeal  has  power  to  review  an  order  of 
reference  made   by  a  judge,  but  will   not  substitute  their 


(')  Cummins  v.  Birkett,  3  H. 
&K  L5G;  27  L.  J.  Ex.  21(j. 
(/)  Pell  V.  Addison,  2  F.  it  F.  2i»l. 
(j/)  Angell  V.  Felgate,  .'U  L.  J. 

Ex.  41 ;  7  II.  &  N.  :>>\m. 

(h)  Hurlbatt  /'.  IJnriiett  it  Co., 
[180.".]  1  Q.  li.  77  ;  02  L.  .J.  Q.  B. 
1.  See,  us  to  former  practice, 
Clow  V.  Harper,  3  Ex.  D.  108  ; 
47  L.  J.  Ex.  3\)S  ;  Ward  v.  Pilley, 
r>Q.  B.  D.  427;  40  L.  .J.  Q.  B. 
705  ;  Kniglit  v.  Coales,  10  Q.  B.  D. 
20()  ;  50  L.  J.  Q.  B.  48(1 ;  Weed  r. 
Ward,  40  Cli.  D.  555  ;  58  L.  J .  Ch. 
454. 

(j)  Green   r.    Barrett,    W.    N. 


(1875)  204.  See  also  Ward  p. 
Pilley,  5  Q.  B.  D.  427  ;  49  L.  J. 
Q.  B.  705. 

(/,)  Hamilton  v.  Merchant 
Marine  Insurance  Co.,  58  L.  J. 
Q.  ]i.  544. 

(/)  Ormerod  v.  Todmorden  Mill 
Co.,  8  Q.  B.  D.  G()4,  per  Brett, 
L.J.,  51  L.  J.  Q.  B.  :M8.  See 
also  Ward  r.  Pilley,  5  Q.  B.  D. 
427  ;  40  L.  J.  Q.  B.  7(t5. 

(m)  Leigli  r.  Brooks,  5  Ch.  D. 
502;  4(;L.  J.  Ch.  :M4. 

00  Hoch  r.  Boor,  40L..1.Q.  B. 
()(i5  ;  Saeker  v.  Ragozine,  44  L.  T. 
.'108. 
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or  that  of  the  judge  unless  tliey  think  it 
the  judge  has  wrongly  exercised  his  discretion  (o). 


discretion  for  that  of  the  judge  unless  they  think  it  clear  that      P^^t  l. 

CH.  111.  S.  "x 


Under  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  83,  f^f^!^^^^ 
three  official  referees  have  been  appointed,  who  are  perma- 
nent salaried  officers  of  the  Supreme  Court  of  Justice.  Their 
duties  are  to  try  such  cases  and  to  report  on  such  questions  as 
may  be  referred  to  them  (j)). 

The  following  Pailes  of  Court  apply  to  them  : — 

Order  XXXVI.  r.  45.  "  When  an  order  is  made  referring  Distribution 

1)1   OllSlUCSS. 

any  business  to  the  official  referees  appointed  under  the 
principal  Act,  the  order  may  refer  such  business  to  any  one 
in  particular  of  the  referees ;  but  if  no  particular  referee  is 
named  in  the  order  the  business  shall  be  distributed  among 
the  official  referees  by  the  clerk  to  the  senior  official  referee, 
in  rotation  or  in  such  other  manner  as  the  Lord  Chancellor 
may  from  time  to  time  direct." 

Itule  46,  "When  an  order  shall  have  been  made  referring  any 
business  to  the  official  referees,  not  naming  any  one  of  them  in 
particular,  the  order,  or  a  duplicate  of  it,  shall  be  produced  to 
the  clerk  in  the  last  preceding  rule  mentioned,  who  shall  in- 
dorse on  the  order  the  name  of  the  official  referee  to  whom  that 
business  is  to  be  referred,  in  accordance  with  last  preceding 
rule,  and  the  order  so  indorsed  shall  be  sufficient  authority 
for  the  official  referee  to  proceed  with  the  business  so  referred." 

Eule  47.  "When  an  order  shall  have  been  made  refer- 
ring any  business  to  any  one  in  particular  of  the  official 
referees,  the  clerk  in  making  the  distribution  of  the  business 
as  by  these  rules  directed  shall  have  regard  to  such  reference." 

For  the  forms  of  orders  of  reference  to  the  official  referees, 
see  E.  S.  C,  App.  K.,  Nos.  32  and  33a  (q). 

Eule  47b.  "The  Lord  Chancellor  and  the  Lord  Chief  Transfer. 
Justice  of  England,  or  either  of  them,  shall  have  power  to  order 
the  transfer  of  any  causes  or  matters  from  any  one  or  more  of 
the  official  referees  to  any  other  or  others  of  them  whenever 
in  his  opinion  it  shall  be  expedient  so  to  do,  having  regard 
to  the  state  of  the  business  pending  before  the  referees." 

(o)  Ormerod  i\  Todmovden  Mill  (Jas  Co.  v.  Ratcliffe,  L.  R.  0  Ex. 

Co  ,  8  Q.  B.  D.  (564  ;  51  L.  J.  Q.  224 ;  40  L.  J.  Ex.  136. 

B.   348;  Case  v.  Willis,  8  Times  (i^)  See  Rochefoucauld  y.  Bou- 

L.  R,  610;  Imhof  v.  Sutton,  L.  stead,  [1807]  1  Ch.  196;  66  L.  J. 

R.  2  C.  P.  406 ;  36  L.  J.  C.  P.  Ch.  74. 

130  ;  Birmingham  ct  Staffordshire  (7)  See  Appendix  of  Forms. 
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Part  I.  Parties  may  select  an  official  referee  as  their  arbitrator, 

CH    III    s    4- 

for  the  Arbitration  Act,  1889,  s.  3,  enacts  that  "  Where  a 


of^offidar*''^*  submission  provides  that  the  reference  shall  be  to  an  official 
referee  as  referee,  any  official  referee  to  whom  application  is  made 
shall,  subject  to  any  order  of  the  court  or  a  judge  as  to 
transfer  or  otherwise,  hear  and  determine  the  matters  agreed 
to  be  referred."  It  is  presumed  that  the  parties  are  not 
bound  to  name  any  particular  official  referee  in  the  sub- 
mission, but  that  they  may  when  the  disputes  are  ready  for 
trial  make  their  selection. 
Official  By   r.    57,   in   actions    in    the    King's    Bench   Division, 

taiiiino-  where  the  amount  of  damages  claimed  is  substantially  a 

damage.  matter  of  calculation,  the  court  or  a  judge  may  direct  that 

the  amount  shall  be  ascertained  by  an  officer  of  the  court, 
and,  by  r.  57a,  the  necessary  inquiry  for  this  purpose  may 
be  held  before  any  one  of  the  official  referees,  or  before  the 
official  referee  in  rotation. 
Fees  of  The  order  of  February,  1903,  as  to  Supreme  Court  fees 

referees  ^^  proceedings  before  an  official  referee  provides  as  follows  : 

On  every  reference  on  entering  a  case  for  trial,  1/. ;  In 
London  or  Middlesex,  for  every  hour  or  part  of  an  hour  the 
referee  is  occupied,  including  examination  of  witnesses,  if 
any,  10s. ;  On  every  reference  (not  in  London  or  Middlesex), 
51.,  and  for  every  hour  or  part  of  an  hour  the  referee  is 
occupied  beyond  two  full  days,  10s.;  On  every  sitting  else- 
where than  in  London  or  Middlesex  a  further  fee  for  every 
night  the  referee  shall  be  absent  from  London,  £1  lis.  6d., 
and  for  his  clerk,  15s. 
Fee  for  The  fee  for  entering  a  case  for  trial  shall  be  due  and  pay- 

"■         able  by  the  party  entering  the  case  for  trial  when  the  order 
of  reference  is  entered  with  the  official  referee's  clerk. 

If,  and  when,  the  case  is  tried,  credit  shall  be  given  against 
the  hearing  fees  for  the  last-mentioned  fee,  but  in  no  case 
shall  such  fee  be  repaid. 
Fees  payable       All  fees  sliall  be  payable  in  advance  by  the  party  having 
the  conduct  of  the  case  from  day  to  day  as  the  case  proceeds. 
Rotnrn  f)f  In  any  case  in  which  a  party  may  liave  paid  an  amount  in 

excess  of  the  fees  due,  the  party  so  paying  shall  be  entitled  to 
the  return  of  any  amount  so  paid  in  excess,  upon  the  certifi- 
cate in  writing  of  tlie  olUcial  referee,  indorsed  upon  the  form 
provided  for  that  purpose. 


exccsM. 
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The  fees  above  mentioned  must  be  paid  by  stami^s  im-      ^^"'''  ^• 

,  c"-  "'•  s.  4. 

pressed  upon,  or  affixed  to,  a  memorandum  stating  on  what  --     - 

account  such  fees  are  paid.  '  ^°^  P^^'*^^®- 

All  official  or  special  referees  or  arbitrators  on  a  reference  Referees 

under  an  order  of  court  or  a  judge  in  any  cause  or  matter  are  c„u'i^!^^  °  ^  ^^ 

to  be  deemed  officers  of  the  court  (r). 

Sect.  16.  "  The  court  or  a  judge  shall,  as  to  references  under  ^'•""'t  liave 

order  of  the  court  or  a  judge,  have  all  the  powers  which  are  references 

by  this  Act  conferred  on  the  court  or  a  judge  as  to  references  '^^  consent. 

by  consent  out  of  court." 

Sect.  17,  "His  Majesty's  Court  of  Appeal  shall  have  all  Court  of 

the  powers  'conferred  by  this  Act  on  the  court  or  a  judge  po^v'e^s  of 

thereof  under   the  provisions   relating   to  references  under  ^°"'*- 

order  of  the  court." 


SECTION  V. 


OF   JUDICIAL   A^'D    STATUTABLE    SUBMISSIONS   NOT   MADE   IN 
A   CAUSE   AT   CO.MMON   LAW. 

I.  Submission  hy  order  of  a  county  court.'] — An  order  of  a       ^^^^  ^' 
judge  of  a  county  court  may,  by  consent  of  parties,  be  obtained 


CH.  lU.  S.  0. 


to  refer  an  action  before  him  with  or  without  other  matters  by  order  of  a 
within  the  jurisdiction  of  the  court.     Such  consent  would  not  ''""'^^■y  court. 
afford  an  answer  to  an  application  for  a  prohibition  in  a  case  beyond  iuris- 
where  the  subject-matter  of  the  reference  is  beyond  the  juris-  diction, 
diction  of  the  court  (s).      The  submission  is  not  revocable 
without  leave  of  the  judge,  and  the  award  is  to  be  entered  as 
the  judgment  in  the  action  (t). 

II.  Submission  by  order  of  Quarter  Sessions.'] — By  the  statute  Submission 
12  &  13  Vict.  c.  45,  s,  13,  a  Court  of  General  or  Quarter  Quarter 
Sessions  may  order  with  consent  of  parties  matters  of  appeal  Sessions. 
(with  few  exceptions)  before  it  to  be  referred  to  arbitration, 
in  such  manner  and  on  such  terms  as  it  shall  think  proper, 
and  the  award  may  be   entered   as   the  judgment  of  the 
court  (w). 

(r)  Arbitration  Act,  1889  (52  &  {t)  51  it  52  Vict,  c  43,  s.  104  ; 

53  Vict.  c.  49),  s.  15  (1).  County  Court  Rules,  1903,  Order 

(.s)  Knowles  v.  Holden,  24   L.  XX.     See  Appendix  of  Statutes. 

J.     Ex.     223  ;     Farquharson     v.  (it)  See  ante,  ch.  1,  s.  1,  d.  3,  p. 

Morgan,  [1894]  1  Q.  B.  552  ;  63  23.     See  Appendix  of  Statutes. 
L.  ,J.  Q.  B.  474. 
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Taxing  cost 
out  of 
sessions. 


Part  I.  xhe  Older  of  reference  may  give  the  arbitrator  power  over 

pTT       ITT       S       ^  */        O  1, 

— '- '- —  costs,  and  possibly  the  Court  of  Quarter  Sessions  may  in  the 

order  reserve  to  itself  power  over  the  costs  of  the  appeal ;  but 
if  the  order  of  reference  is  silent  as  to  costs,  no  subsequent 
Court  of  Quarter  Sessions  can  order  them  to  be  paid,  even 
though  the  appeal  have  been  respited  from  sessions  to  sessions. 
In  entering  the  award  as  the  judgment  of  the  Quarter 
Sessions,  the  court  is  performing  only  a  ministerial  act,  and 
cannot  vary  the  terms  of  the  award  (x). 

In  a  case  in  the  year  1870,  it  w^as  held  that  where  such  an 
order  of  reference  was  silent  as  to  costs  the  arbitrator  had  no 
power  to  a^vard  them  (y).  Now,  however,  it  would  probably 
be  held  that  the  arbitrator  in  such  a  case  has  power  to  deal 
with  the  costs  (z). 

An  appeal  to  the  Quarter  Sessions  against  a  rate  was 
referred  by  consent  under  the  statute  12  &  13  Vict.  c.  45, 
s.  13.  By  the  order  of  reference  the  costs  of  the  appeal  and 
reference  were  to  be  in  the  discretion  of  the  arbitrators.  The 
arbitrators  awarded  in  favour  of  the  respondents.  The  award 
was  thereupon  entered  under  the  provisions  of  that  section  as 
the  judgment  of  the  Quarter  Sessions,  and  the  costs  having 
been  taxed  after  the  sessions,  an  order  of  sessions  was  subse- 
quently drawn  up  confirming  the  rate,  and  ordering  the  ap- 
pellants to  pay  the  taxed  costs.  The  appellants  objected  that 
the  order  was  made  without  jurisdiction,  because  the  costs 
had  not  been  taxed  during  the  sessions.  It  was  held  that 
it  was  implied  in  the  terms  of  the  reference  that  the  costs 
should  be  taxed  out  of  sessions,  and  that  the  order  was  there- 
fore valid  (rt). 

On  appeals  under  tlie  Highway  Act,  1864  (h),  and  under 
Llnll'Sh"'^  the  Land  Drainage  Act,  1861  (c),  the  Court  of  Quarter 
age  Acts.  Sessions,  if  it  appears  that  the  matters  in  question  consist 
wholly  or  in  part  of  matters  of  account,  and  cannot  satis- 
factorily ])Q  tried  by  the  court,  may  order  the  matters  wholly 
or  in   part  to   be  referred  to  arbitration,  the  award  to  be 


Appeals : 


(x)  R.  V.  West  Riding  .Justices, 
0  R.  &  S.  .531;  -M  L.  .1.  M.  C. 
142  ;  R.  V.  .Justices  of  Middlesex, 
L.  R.  ()  Q.  R.  220. 

(</)  West  London  Extension 
]{iiil.  Co.  V.  Fulliani  Union,  L.  Jl. 
i>  {}.  R.  3G1 ;  :5I)  L.  .J.  (^  R.  178. 


(?:)  See  02  &  oo  Vict.  c.  49,  ss. 
2  and  24. 

('()  Southampton  Gas,  S:c.  Co. 
V.  Soutliani])ton  Union,  2  Q.  B.  D. 
371;  4(iL.  .1.  M.  C.  238. 

(//)  27  t*;-  28  Vict.  c.  101,  s.  40. 

(<■)  24  cV:  25  Vict.  c.  133,  s.  48. 
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enforceable  by  the  same  process  as  an  order  of  coui-t.     The      Paut  I. 

PH    III    s    'i 

Arbitration  Act,  1889,  will  apparently  apply  to  these  refer-  _    '     '  "   '- 
ences.     See  s.  24. . 

HI.  Snhmissions    under   the    LaiuU    Clauses    Gonsoluhttiou  LandsClauHes 
Acts.'] — Under  the  Lands  Clauses  Act,  1845  {d),  provision  is  f^^\ 
made  for  the  taking  of  lands  compulsorily  by  the  promoters    '      °  ' 
of  an   undertaking  sanctioned   by  act   of  parliament,  and 
where  the  compensation  claimed  exceeds  the  sum  of  50/.  it  is 
provided  by  s.  23  that  the  party  interested  in  the  lands  may 
have  the  amount  settled  by  arbitration. 

When  they  require  to  take  any  of  the  lands  which  they  are  Notice  to 
authorized  to  take  the  promoters  must  give  notice  to  all  the 
parties  interested  in  such  lands,  demanding  particulars  of  their 
estate  and  interest  in  the  lands,  and  of  the  claims  made  by 
them  in  respect  thereof,  and  stating  that  the  promoters  are 
willing  to  treat  for  the  purchase  thereof,  and  as  to  the  com- 
pensation for  the  damage  that  may  be  sustained  by  reason  of 
the  execution  of  the  works  Ts.  181.    The  service  of  this  notice  Service  of 

not  ICG 

to  treat  must  be  in  the  manner  directed  by  ss.  19  and  20  {r). 

The  compulsory  powers  of  the  promoters  are  not  exhausted  Successive 

^  -^   r  X-  notices. 

by  a  single  notice  to  treat  for  part  of  the  land  of  a  particular 
landowner,  and,  if  the  notice  is  validly  withdrawn,  the 
promoters  are  in  the  same  position  as  if  no  notice  to  treat 
had  been  given,  and  they  may  go  on  giving  notices  and 
withdrawing  them  (if  entitled  to  withdraw),  during  the 
time  limited  by  their  special  act  for  the  exercise  of  their 
compulsory  powers,  and  proceed  to  the  assessment  of  com- 
pensation upon  the  latest  notice  to  treat  not  validly  with- 
drawn (/). 

The  notice  to  treat  creates  a  relation  between  the  promoters  Effect, 
and  the  claimant  analogous  to  that  of  purchaser  and  vendor, 
the  price  not  yet  being  ascertained :  the  promoters  acquire 
the  right  to  have  the  price  ascertained  and  for  that  purpose 
may  summon  a  jury,  but  the  claimant  may  have  the  amount  Demand  fur 
of  compensation  settled  by  arbitration  if  he  gives  notice  in 
writing   to   that  effect   to  the  promoters  before  they  have 

0/)  8    &    9   A^ict.    c.    18.  See          (/)  Ashtou   A'ule    Iron   Co.   v. 

Appendix  of  Statutes.  Bristol  Corporation,  [19Ul]  1  Cli. 

(.')  Sheplierd  v.  Norwich  Cor-      591  ;  70  L.  J.  Ch.  23(». 
poration,  30  Ch.  D.  55o. 
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Part  I. 
CH.  III.  s.  5. 


Coal  mines. 


Sale  after 
notice. 


issued  their  warrant  for  summoning  a  jury,  and  if  the  pro- 
moters do  not  issue  a  warrant  for  summoning  a  jury  he  may 
by  mandamus  compel  them  to  do  so  {g).  The  claimant's 
notice  must  state  the  nature  of  the  interest  in  respect  of 
which  he  claims  compensation  and  the  amount  of  compensa- 
tion so  claimed  (s.  23). 

No  compensation  can  be  given  in  respect  of  an  interest  in 
property  created  by  an  agreement  entered  into  by  the  claimant 
after  a  notice  to  treat  has  been  served  on  him  {h). 

The  same  principle  applies  to  adjoining  lands  of  the  same 
landowner  which  are  injuriously  affected  by  the  execution 
of  the  works  of  the  promoters  (i). 

But  where  the  owner  of  coal  mines  has  been  prevented 
from  working  the  mines,  a  rise  in  the  value  of  coal,  since 
the  notice  to  treat,  may  be  taken  into  consideration  in 
assessing  the  amount  of  compensation.  The  question  being, 
not  what  was  the  value  of  the  coal  at  the  date  when  the 
owner  was  required  not  to  work  the  coal,  but  what  would 
the  owner,  if  he  had  not  been  prohibited,  have  made  out 
of  the  coal  during  the  time  it  would  have  taken  him  to 
get  it  {h). 

And,  as  there  is  no  contract  to  purchase  the  coal,  nor  any 
right  to  recover  interest  in  the  nature  of  damages,  the  arbitrator 
has  no  power  to  award  interest,  in  respect  of  the  time  between 
the  giving  of  notice  by  the  company  and  the  making  of  the 
award,  upon  tlie  sum  awarded  as  compensation  {I). 

The  owner  of  land,  upon  whom  a  notice  to  treat  has  been 
served,  has  power  to  sell  the  land  subject  to  the  notice  {m). 

The  nature  of  the  claimant's  interest  should  be  stated 
specifically,  whether  as  tenant  in  fee  simple,  or  for  life,  or 


Submission 
shouM  be 
limited  to 

compensation,  for  years,  whether  in  possession  or  subject  to  an  underlease, 
as  all  these  points  affect  the  value  of  the  interest,  and  an 
omission  to  state  them  may  endanger  the  award :  the  notice 
sliould    not  call    upon  the  company   to  do  anything   with 


((j)  Tiverton  tt  North  Devon 
Kail.  Co.  V.  Looscmore,  it  App. 
(Jh.s.  480,  per  Lord  Blackburn  at 
]).  49:5. 

(//)  Edvvard.s,  Ex  i)artc,  L.  J{. 
J2  K(i.  .*}81). 

(-i)  Mercer  v.  Livei'pool,  Ac. 
Kail.  f!o.,  [1004]  A.  C.  401  ;  IW  L. 
J.   K.  15.  !)00. 


(/,)  P>wllfa,  Ac.  Steam  Collieries 
V.  Pontypridd  Waterworks  Co., 
[190:5]  A.  C.  42(i;  72  L.  J.  K.  B. 
8(),^>. 

(l)  Richard  and  Great  Western 
Kail.,  In  re,  [15)05]  1  K.  B.  68  ;  74 
L.  .1.  K.  B.  0. 

()//)  Sewell  r.  Harrow,  A'c.  Rail. 
Co.,  19  ^Tiuies  L.  II.  130. 
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respect  to  any  other  lands,  except  those  which  the  company      Part  i._ 
have  signified  their  intention  to  take,  and  the  appointment  _   ^ '  '    "  . 


of  the  arbitrator  should  be  confined  to  assessing  the  compen- 
sation for  the  lands  taken  only,  and  the  damage  contemplated 
by  the  act  in). 

If  there  be  a  question  of  disputed  compensation  respecting  Voluntury 
land  required  by  the  promoters,  and  the  latter  and  the  claimant 
agree  to  refer  it  according  to  the  terms  of  the  statute,  it  is 
not  material  that  there  has  not  been  a  perfect  compliance 
with  the  statutory  forms  in  the  appointment  of  the  arbitrator. 
The  notices  required  by  the  act  are  only  requisite  where  the 
reference  is  compulsory  {<)). 

By  s.  68,  any  party  entitled  to  any  compensation  in  re-  Landa  taken 
spect  of  any  lands,  or  of  any  interest  therein,  which  shall  affected.^"^  ^ 
have  been  taken  for  or  injuriously  affected  by  the  execution 
of  the  works  and  for  which  the  promoters  have  not  made 
satisfaction,  may,  if  the  compensation  claimed  exceeds  50/., 
have  the  same  settled  by  arbitration.  For  this  purpose  he 
must  give  notice  in  writing  to  the  promoters  of  his  desire  for 
arbitration,  stating  in  such  notice  the  nature  of  his  interest  in 
the  lands,  and  the  amount  of  compensation  he  claims,  and 
unless  the  promoters  within  twenty-one  days  of  the  receipt 
of  the  notice  enter  into  a  written  agreement  to  pay  the 
amount  claimed,  the  same  must  be  settled  by  arbitration. 
The  notice  required  under  this  section  must  contain  sufficient 
particulars  to  enable  the  promoters  to  decide  what  sum  they 
will  offer  as  compensation  (jj). 

Sect.  25  points  out  the  mode  of  proceeding  in  the  above  Appointing;- 
and  other  cases  as  follows  : — "  When  any  question  of  disputed  "'''^i*^'*t'>''^- 
compensation  by  this  or  the  special  act,  or  any  act  incor- 
porated therewith,  authorised  or  required  to  be  settled  by 
arbitration  shall  have  arisen,  then,  unless  both  parties  shall 
concur  in  the  appointment  of  a  single  arbitrator,  each  party, 
on  the  request  of  the  other  party,  shall  nominate  and  appoint 
an  arbitrator  to  whom  such  dispute  shall  be  referred ;  and 
every  appointment  of  an  arbitrator  shall  be  made  on  the  parr 
of  the  promoters  of  the  undertaking  under  the  hands  of  the 

(?i)  The     North     Staflfordshire  J.  Ex.  350. 

Rail.  Co.  and  Wood,  In  re,  2  Ex.  (o)  Collins    v.    South  Staftbrd- 

244  ;    17    L.    J.    Ex.   354  ;    The  shire  Rail.  Co.,  7  Ex.  5. 

North  Staflbrdshire  Rail.  Co.  and  (^;)  Healey  v.  Thames  Valley 

Landor,  In  re,  2  Ex.  235;  17  L.  Rail.  Co.,  34  L.  J.  Q.  B.  52. 
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Pakt  I,      said  promotei's  or  any  two  of  them,  or  of  their  secretary  or 

cu.ju.s^^  clerk,  and  on  the  part  of  any  other  party  under  the  hand  of 

such  party,  or  if  such  party  be  a  corporation  aggregate,  under 

Apijuintment  the  common  seal  of  such  corporation ;  and  such  appointment 

of  arbitrator,    gj^j^j]^  jjg  delivered  to  the  arbitrator,  and  shall  be  deemed  a 
the  submis- 
sion, submission  to  arbitration  on  the  part  of  the  party  by  whom 

Submission     the  same  shall  be  made;  and  after  any  such  appointment 
not  revocable,  ^^lall  have  been  made,  neither  party  shall  have  power  to 
revoke  the  same  without  the  consent  of  the  other ;  nor  shall 
Party  the  death  of  either  party  operate  as  a  revocation ;  and  if  for 

to  appoint  ^^^®  space  of  fourteen  days  after  any  such  dispute  shall  have 
arisen,  and  after  a  request  in  writing,  in  which  shall  be 
stated  the  matter  so  required  to  be  referred  to  arbitration, 
shall  have  been  served  by  the  one  party  on  the  other  party, 
to  appoint  an  arbitrator,  such  last-mentioned  party  fail  to 
appoint  such  arbitrator,  then  upon  such  failure  the  party 
making  the  request,  and  having  himself  appointed  an  arbi- 
trator, may  appoint  such  arbitrator  to  act  on  behalf  of  both 
parties,  and  such  arbitrator  may  proceed  to  hear  and  deter- 
mine the  matters  which  shall  be  in  dispute,  and  in  such 
case  the  award  and  determination  of  such  single  arbitrator 
shall  be  final."  Before  either  party  nominates  a  separate 
arbitrator,  an  attempt  should  be  made  to  agree  on  a  single 
Same  subject-  arbitrator  (q).  Care  should  be  taken  that  the  appointment 
matter.  ^j-  |-|-^g  arbitratoi'  by  each  party  should  refer  the  same  subject- 

matter  for  decision.    If  the  appointments  do  not  in  substance 
agree,  it  may  be  said  that  there  is  no  submission,  and  con- 
riaimantto     sequently  the  award  might  not  be  valid.     The  claimant,  it 
pointmen't.       would  seem,  should  first  appoint  his  arbitrator,  then  notify 
the  appointment  to  the  promoters.     It  is  not  sufficient  to 
notify  his  intention  to  appoint  a  particular  person  as  arbi- 
trator to  justify  his  afterwards  appointing  him  sole  arbitrator. 
After  notifying  the  appointment  he  should,  by  request  in 
writing,  call  on  the  promoters  to  appoint  their  arbitrator. 
Appoint iii^'      If  they  fail  for  fourteen  days  to  do  so,  the  claimant  after 
own  urbitrii-     ^^^^^  iuuii.  may  a])point  his  arbitrator  to  act  for  both  (;•).     It 

tor  to  art  lor  . 

Jjoth.  seems  that  if,  instead  of  agreeing  on  an  arbitrator,  or  of  each 

]»arty  nominating  one,  the   ]»arties  agree  that  two  i)ersons 

('l)  Yates    /;.   Mayor  of   Black-  (r)  liradlcy  r.  London  tt  North 

bmn,  (;  II.  <V  N.  C.l  ;  2'.)  L.  .1.  Ex.      Western  Kail.  Co.,  5  Kx.  709. 
117. 
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named  sliall  nominate  the  arbitrator,  the  reference  will  not       I'ai;!'  i 

be  one  under  the  statute,  though  it  may  be  on  the  terms  ^  -  ' '^ '    ', 

of  it  (s). 

Sect.  26  enacts,  "  If  before  the  matters  so  referred  shall  Appoinfiug 
be  determined,  any  arbitrator  appointed  by  either  party  die,  trator  on 
or  become  incapable,  the  party  l^y  whom  sucli  arbitrator  was  •leath,  &c 
appointed  may  nominate  and  appoint  in  writing  some  other 
person  to  act  in  his  ])lace,  and  if  for  the  S])ace  of  seven  days 
after  notice  in  writing  from  the  other  party  for  ihat  pur])ose 
he  fail  to  do  so,  the  remaining  or  other  arbitrator  may  pro- 
ceed ex  parte ;  and  every  arbitrator  so  to  be  substituted  as 
aforesaid  shall  have  the  same  powers  and  authorities  as  were 
vested  in  the  former  arbitrator  at  the  time  of  such  his  death 
or  disability  as  aforesaid." 

The  effect  of  other  clauses  may  be  shortly  stated.     An  Arbitrators 
umpire  is  to  be  appointed  by  the  arbitrators  in  writing  before  umpire.  ° 
the  matters  referred  are  entered  upon,  and  he  is  to  decide  on 
any  such  matters  upon  wluch  the  arbitrators  differ,  or  which 
shall  be  referred  to  him  under  the  provisions  of  the  act  (s.  27). 
If  the  arbitrators  refuse,  or  for  seven  days  after  request  of  Appointment 
either  party  neglect  to  appoint  an  umpire,  the  Board  of  Trade  xrade!^^ 
shall,  on  the  application  of  either  party,  appoint  an  umpire 
(s.  28).     Though  by  s.  27  the  two  arbitrators  cannot  enter 
on  the  matters  referred  to  them  till  they  have  appointed  an 
umpire,  it  is  to  be  noticed  that  where  one  arbitrator  refuses 
to   act   or   to   concur   in    appointing   an  umpire  the  other 
arbitrator  may,  under  s.  30,  proceed  ex  parte  notwithstanding 
that  no  umpire  has  been  appointed  (t).      On  the  death  or 
incapacity  of  a  sole  arbitrator,  the  matter  shall  be  referred 
de  novo  (s.  29).     When  there  are  two  arbitrators,  if  either  One  arbitrator 
refuse   or   for   seven   days   neglect   to    act,  the   other   may  j^^^j./' '^^ 
proceed  and  award  alone  (s.  30).     If  the  arbitrators  fail  to  Failure  by 
make  their  award  within  twenty-one  days  from  the  date  on  f '':'\*.^|^*j" 
which  the  last  of  the  arbitrators  was  aj  (pointed,  or  within 
such  extended  time,  if  any,  as  shall  have  been  appointed  for 
that  purpose  by  both  the  arbitrators  under  their  hands,  the 
matters  shall  be  determined  by  the  umpire  (s.  31).     Before  Declaration 
any  arbitrator  or  umpire  enter  into  the  consideration  of  the  or  umpire. 

(.s)  Martin   v.  Leicester  Water-  (t)  Shepherd  r.  Norwich  Cor- 

works  Co.,  3  H.  &  N.  463;  27  L.      poration,  30  Ch.  D.  553. 
J.  Ex.  432. 


80 


HOW   MATTERS   MAY   BE   REFERRED. 


Part  I. 
CH.  m.  s.  5. 

Costs  of 
reference. 


Subject- 
matter  of 
ofl'er,  and 
award. 


No  oifer  by 
promoters. 


Time  for 
offer. 


matters  referred,  he  must  make  and  subscribe  the  declaration 
set  out  in  s.  33,  and  such  declaration  must  be  annexed  to  the 
award  when  made  (s.  33).  The  costs  of  the  arbitration  are 
to  be  borne  by  the  promoters,  unless  the  arbitrators  award 
the  same  or  a  less  sum  than  the  promoters  offered,  in  which 
case  each  party  is  to  bear  his  own  costs,  and  half  the  costs  of 
the  award  (s.  34).  Although  the  sum  awarded  be  less  than 
the  amount  of  the  promoters'  offer,  they  may  be  liable  to 
pay  the  costs  of  the  arbitration  if  the  award  be  not  in  respect 
of  the  same  subject-matter  as  that  in  respect  of  which  the 
offer  was  made  {u).  If  the  promoters  make  no  offer  of  any 
sum  by  way  of  compensation  for  lands  taken  by  them  or 
injured  by  their  works,  it  is  the  same  as  if  they  offered  a  less 
amount  than  the  award  gives  (x).  The  offer  must  be  made 
before  the  appointment  of  the  last  arbitrator,  or  it  will  be  too 
late  (y).  The  offer  of  one  sum  for  compensation  and  costs 
is  bad  (z). 


Under  tlie 
Railways 
Clauses  Act. 


Costs  of 
reference. 


IV.  Submissions  under  statutes  relating  to  raihvai/s.'] — Very 
similar  provisions  to  the  above,  as  to  the  mode  of  settling 
certain  disputes  by  arbitration,  are  contained  in  the  Eailways 
Clauses  Act,  1845  (a),  which  enacts  by  s.  6  that  "  Except 
where  otherwise  provided  by  this  or  the  special  act"  the 
amount  of  compensation  shall  be  ascertained  and  the  payment 
thereof  be  enforced  according  to  the  provisions  of  the  Lands 
Clauses  Act,  1845.  Every  appointment  of  an  arbitrator  is 
to  be  made  on  the  part  of  the  railway  company  "  under  the 
hand  of  the  secretary  or  any  two  of  the  directors  of  the 
company"  (s.  126). 

Another  difference  may  be  noted  :  the  costs  of  the  arbitra- 
tion, unless  otherwise  provided,  are  to  be  in  the  discretion  of 
the  arbitrators  (s.  135).  This  clause,  it  is  apprehended,  does 
not  extend  to  the  costs  of  a  reference  respecting  compensation 
for  lands  taken  for  constructing  the  railway  (s.  6),  but  such 


(n)  Miles  v.  (Jreat  Western 
Rail.  C(.„  [18'Mi]  2  C,>.  1',.  4:{2  ;  ()5 
L.  .J.  Q.r,.  G4'». 

(x)  Martin  v.  Luicostor  Water- 
works Co.,  3  H.  it  N.  4():5 ;  27  L. 
J.  Ex.  4:^2. 

(i/)  Oray  and  North  Eastern 
Rail.  Co.,  In  re,  1  Q.  J5.  D.  (>'.)(>; 
AT)  L.  .J.  g.  15.  818  ;  Fitzllardingc 


and  Gloucester  and  Berkeley 
Cmal  Co.,  In  re,  L.  R.  7  Q.  B. 
77(J ;  41  L.  J.  Q.  B.  316. 

(z)  Balls  V.  Metropolitan  Bd.  of 
Works,  L.  R.  1  (,).  B.  337  ;  35  L. 
.1.  Q.  B.  101. 

(«)  8  &  d  Vict,  c  20.  See  Aj)- 
pendix  of  Statutes. 
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costs,  it  is  presumed  will  follow  the  rule  laid  down  in  the      Taut.  I, 
Lands  Clauses  Act,  18-45.  " 

The    liailway  Companies    Arbitration  Act,   1859    {h),  for  Railway 
settling   disputes  between  railways,  has  enactments  of  the  V'^.'i/t'aU^^ 
same  character.      Unless  one  arbitrator  be  agreed  on,  each  Act,  1859. 
company  is  to  appoint  one,  and  to  supply  a  new  one  if  he 
fail  or  be  unable  to  act :  and  the  arbitrators,  before  enterin"- 
on  the  business  of  the  reference,  are  to  appoint  an  umpire, 
and  another  umpire  if  the  first  fail  or  be  unable  to  act.     If 
the    companies  or  arbitrators    do    not    make    the    requisite 
appointments,  the  Board  of  Trade  will  make  them  for  them. 
Unless  otherwise  agreed,  the   costs   of  the  arbitration   and 
award  are  to  be  in  the  discretion  of  the  arbitrators  or  umpire. 

The  Regulation  of  Railways  Act,  1873  (c),  as  amended  by  The  Reguia- 
the  Board  of  Trade  Arbitration  Act,  1874  {d),  provides  that  Ivays^iftf  ^' 
where  any  difference  between  railway  companies,  or  between  ^^"'^y  l^^il- 
canal  companies,  or  between  a  railway  company  and  a  canal  m'isaioners. 
company,  or  to  which  a  railway  company  or  a  canal  company 
is  a  party,  is  under  the  provisions  of  any  general  or  special 
act  required  or  authorised  to  be  referred  to  arbitration,  such 
difference  may,  at  the  instance  of  any  company  party  to  the 
difference,  be  referred  to  the  commissioners  for  their  decision 
in  lieu  of  being  referred  to  arbitration.     This  section  only 
applies  where  some  specific  difference  is  "  required  or  autho- 
rised to  be  referred  "  by  some  general  or  special  act.     And 
the  railway  commissioners  have  no  jurisdiction  when  two 
railway  companies,  empowered    by  a    special  act   to   enter 
into  a  working  agreement,  had    agreed  among  other  things 
to  a  clause  that  any  difference  between  the  companies  should 
be  determined   by  arbitration  (e).     Nor  where    an   original 
agreement  containing  a  clause  for  arbitration  was  afterwards 
embodied  in  a  special  act  (/). 

V.  Other  submissions  hy  statute^ — The  enactments  of  the  Submission 
Companies  Clauses  Act,  1845  {g),  are  very  similar  to  those  companies 
of  the  Railways  Clauses  Act,  but  either  party  has  the  power  Clauses  Act, 

(h)  22  &  23  Vict.  c.  59.     See      Waterford,  &c.  Rail.  Co.,  17  Cli. 
Appendix  of  Statutes.  D.  493  ;  50  L.  J.  Ch.  513. 

r  .\   QR  Vr -in  \T•.^^■    „/)QcQ  if)^-    V-  Midland    Rail.   Co., 

(c)  36  &  37  Vict.  c.  48,  s.  8.  ^^J^  ^   ^   ^^^ 

(d)  37  &  38  Vict.  c.  40. 1  (j,)'  8  &  9  Vict.  c.  1(J,  ss.  128— 

(e)  Great  Western  Rail.  Co.  v.       134.     See  Appendix  of  Statutes. 
11.  G 
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Part  I. 
CH.  in.  s.  5. 


Submission 
under  the 
Public  Health 
Act,  1875. 


Costs. 


Apportion- 
ment of  ex- 
penses of 
sewerinir,  &c 


Xolice  of 
objection. 


of  appointing  a  fresh  arbitrator,  in  case  the  one  he  has 
appointed  refuses  or  neglects  to  act  (s.  129);  and  except 
when  a  railway  company  is  a  party  to  a  reference,  there 
is  no  provision  for  the  appointment  of  an  umpire  in  case 
the  arbitrators  cannot  agree  in  their  appointment  of  one 
(s.  130)  (h). 

Tlie  arbitration  clauses  of  the  Public  Health  Act,  1875  (i), 
are  of  a  similar  character.  Provision  is  made  for  the  appoint- 
ment of  arbitrators  and  umpires.  And  these  provisions  are 
mandatory,  so  that  when  one  party  neglected  to  sign  the 
appointment  of  his  arbitrator,  the  appointment  of  the  umpire 
by  the  arbitrators  and  the  award  of  the  umpire  were  void  (k). 
The  costs  of  the  reference  are  in  the  discretion  of  the  arbi- 
trators. But  the  arbitrator  has  no  jurisdiction  to  award 
costs  to  a  wholly  unsuccessful  party  (1).  The  award  is  to  be 
final.  The  Local  Government  Board  may,  in  default  of  the 
arbitrators,  on  the  application  of  either  party,  appoint  an 
umpire  {m). 

Any  dispute  as  to  the  apportionment  of  expenses  of 
sewering,  paving,  &c.,  under  s.  150  of  this  act,  must  be 
settled  by  arbitration,  as  provided  by  the  act  {n).  Thus, 
where  a  defaulting  frontager,  after  receiving  notice  of  appor- 
tionment, sent  to  the  authority  an  ambiguous  letter  which 
they  treated  as  a  good  notice  of  objection  to  the  apportion- 
ment, it  was  held  that  the  letter  must  be  so  regarded,  and 
that  the  authority  could  not  afterwards  bring  an  action  to 
recover  the  amount  apportioned,  but  that  they  must  proceed 
to  arbitration  (o). 

"Where  such  an  arbitration  takes  place  any  objection  to  the 
validity  of  the  proceedings  of  the  authority  on  the  ground 
that  no  proper  notices  have  been  served  on  the  frontagers 
requiring  them  to  sewer,  &c.,  must  be  raised,  if  at  all,  before 
the  arbitrator,  and  cannot  be  raised  subsequently  as  a 
defence  to  an  action  by  the  authority  to  recover  the  expenses 


(/t)  See,  now,  s.  5  (c)  of  Arbi- 
tration Act,  188!)  (52  ^Sc  b3  Vict. 
c.  49). 

(t)  ;?8  &  .".9  Vict.  c.  5.5,  s.  179. 
Sec  Appendix  of  Statutes. 

(/f)  Gifford  and  T'ury  Town 
Cciuncil,  In  re  20  Q.  B.  D.  'M^  ; 
57  L.  J.  Q.  B.  181. 


(/)  I'.arnettand  Fcclcs  Corpora- 
tion, In  re,  05  .J.  P.  757. 

(m)  tSect.  180  (7). 

(/()  Sandgatu,  Sec.  Board  of 
llealtli  V.  Keeno,  [1892]  1  Q.  B. 
8:51  ;  (51  L.  .1.  Q.  Ji.  775. 

(o)  Folke.stone  Corporation  v. 
J'.rooks,  [1893]  3  Ch.  22  ;  02  L.  J. 
Cli.  8(;;{. 
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incurred,  the  award  beiui^  cohcIuslvc  as  regards  such  matters       Part  I. 
as  were  withiu  the  arbitrator's  jurisdiction  (p).  ' 

The  only  power  which  an  arbitrator,  appointed  to  appor- 
tion paving  expenses  under  s.  150  of  the  Public  Health  Act, 
1875,  has,  is  to  divide  up  the  total  sum  which  the  local 
authority  has  decided  to  be  the  cost  of  the  work,  and  to  ap- 
portion it  among  the  parties  liable  to  pay.  He  has  no  juris- 
diction to  entertain  objections  to  the  total  cost  of  the  work, 
as  given  to  him  by  the  local  authority  {q). 

Under  the  Local  Government  Act,  1888  (/•),  the  differ-  Local  Govem- 
ences  (s)  referred  to  in  s.  11  (6),  s.  32  (3)  (b),  and  s.  62  (2),  S'^""*' 
are  to  be  determined  in  the  manner  provided  by  the  act, 
that  is  to  say,  by  an  arbitrator  appointed  by  the  parties,  or  Appointment 
in  case  of  difference  by  the  Local  Government  Board  {t). 
Such  arbitrator  is  to  be  deemed  to  be  an  arbitrator  within 
the  meaning  of  the  Lauds  Clauses  Acts,  and  the  provisions 
of  those  acts  with  respect  to  an  arbitration  apply. 

The  arbitrator  may  state  a  special  case,  and  shall  deter-  Special  case, 
mine  the  amount  of  the  costs,  and  may  disallow  such  costs  as 
he  considers  to  have  been  incurred  unnecessarily  (?a). 

If  the  arbitrator  makes  no  award  with  regard  to  the  costs 
of  the  arbitration,  an  action  cannot  successfully  be  brought 
to  recover  those  costs  {x). 

His  award  may  provide  for  any  matter  for  which  an  agree-  Award, 
ment  might  have  provided  {y).  The  arbitrator  who  is  to  make 
the  adjustments  (s)  provided  for  by  s.  32  (6)  is  appointed  by 
the  Local  Government  Board,  and  proceeds,  in  making  his 
adjustment,  as  if  he  were  the  commissioners  under  the  act. 
By  s.  61  it  is  provided  that  the  award  of  the  commissioners 
cannot  be  questioned  in  any  way,  and  they  are  given  full 
control  over  the  costs  of  the  proceedings. 

Where  a  county  council  desires  to  exercise  its  compulsory 
power  to  acquire  land  under  s.  65,  the  provisions  of  s.  176  of 
the  Public  Health  Act,  1875  (a),  must  be  complied  with. 

(p)  Handsworth  District  Council  (r)  51  &  52  Vict.  c.  41. 

V.  Derrington,  [1897]  2  Ch.  438  ;  (4  See  ante,  p.  9. 

•66  L.  J.  Ch.  691.  (0  Sect.  62  (2). 

{q)    Hanwell    U.     D.    C.     and  (n)  Sect.  62  (3). 

■Smith,  In  re,  68  J.  P.  496.     See  (a-)  South  Minims  R.  D.  C.  v. 
Cook  V.   Ipswich  Local    Bd.,    L.       Barnet  U.  D.  C,  82  L.  T.  421. 

R.  6  Q.  B.   451  ;    Cawston    and  (;/)  Sect.  62  (4). 

Bromley  U.  D.  C,  In  re,  64  J.  P.  (z)  See  ante,  p.  9. 

760.  (a)  38  tt  39  Vict.  c.  55. 
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This  latter  section  enables  the  Local  Government  Board  to 
empower  the  authority  to  put  in  force  the  powers  of  the 
Lands  Clauses  Acts,  and  any  arbitration  proceedings  with 
respect  to  such  lands  will  therefore  take  place  under  these 
last-mentioned  acts  (b). 

Where  one  of  the  boroughs  specified  in  the  fourth  schedule 
to  the  Lunacy  Act  of  1890  (e)  ceases  by  virtue  of  s.  246  of 
that  act  to  be  a  local  authority,  it  is  provided  by  the  Lunacy 
Act,  1891  (d),  that  any  question  between  such  borough  and 
the  county  council  as  to  the  sum  to  be  paid  by  the  borough 
towards  the  expenses  already  incurred  by  the  county  in  pro- 
viding a  lunatic  asylum  shall,  in  default  of  agreement,  be 
settled  by  an  arbitrator  agreed  upon  by  the  parties,  or  if  the 
parties  cannot  agree  appointed  by  the  Local  Government 
Board. 

It  is  also  provided  by  the  same  act  that  any  question 
between  local  authorities  under  the  Lunacy  Act,  1890  (c),  and 
certain  boroughs,  and  any  visiting  committee  relating  to 
lunatic  asylums,  or  the  maintenance  of  lunatics,  may  be 
referred  to  an  arbitrator  similarly  appointed  (c). 

The  arbitrator  under  the  Electric  Lighting  Acts,  1882  (/) 
and  1888  (g),  unless  otherwise  expressly  provided,  is  to  be 
an  engineer  or  other  fit  person  nominated  by  the  Board  of 
Trade  on  the  application  of  either  party.  The  expenses  of  the 
arbitration  shall  be  borne  and  paid  as  he  directs. 

Under  the  Allotments  Act,  1887  (Ji),  any  question  of  dis- 
puted compensation  is  to  be  referred  to  a  single  arbitrator  to 
be  appointed  by  the  parties,  or  in  default  of  agreement  by 
the  Local  Government  Board.  If  the  arbitrator  fails  to  make 
his  award  within  two  months,  or  dies  or  becomes  incapable  of 
acting,  another  arbitrator  may  be  appointed  in  a  similar 
manner.  The  arbitrator  is  to  be  deemed  an  arbitrator  within 
the  Lands  Clauses  Act,  1845,  and  he  has  power  to  disallow 
any  costs  which  he  considers  to  have  been  incurred  unneces- 
sarily. 

By  the  Local  Government  Act,  1894  (i),  these  provisions 
are  made  applicable  to  an  arbitration  as  to  a  question  of 


(/>)  8ee  ante,  p.  75. 

(c)  5:i  &  54  Vict.  c.  5. 

(d)  .54  Sc  55  Vict.  0.  65,  s.  13. 
(c)  Ibid.,  8.  14. 


(/)  45  &  46  Vict.  c.  56,  s.  28. 
{())  51  &  52  Vict.  c.  12,  s.  5. 
(h)  50  &  51  Vict.  c.  48,  s.  3  (4> 
(a),  (b),  and  (c). 
(i)  56  &  57  Vict.  c.  73. 
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disputed  compeusation  when  a  parish  council  acquires  (k)  ov       J'art  l. 
hires   (l)  land  compulsorily  under  that  act,  which  provides  — '- — '  '   ' . 
that  in  either  case  the  arbitrator  may  hear  the  parties  inter- 
ested by  themselves  or  their  agents,  but  shall  not,  except  in 
such   cases   as   may  be  prescribed,  hear  counsel  or  expert 
witnesses  (m). 

Under  s.  68  (3)  of  the  last-mentioned  act,  where  any  Adjustment 
adjustment  is  required  between  any  authorities  affected  by  andliabUities. 
the  operation  of  the  act,  such  adjustment,  if  not  otherwise 
made  or  agreed  upon,  shall  be  referred  to  arbitration  under 
the  Arbitration  Act,  1889,  and  the  arbitrator  has  power  to 
disallow  any  costs  which  he  considers  to  have  been  incurred 
unnecessarily,  and  his  award  may  provide  for  any  matter 
for  which  an  agreement  might  have  provided  under  sub-s.  2. 

By  s.  63,  as  amended  by  the  Local  Government  (Determi-  Local  Govera- 
nation  of  Differences)  Act,  1896  (n),  s.  1,  when  the  Local  "^^" 
Government  Board  determine  as  arbitrators  any  matter 
referred  to  arbitration,  the  provisions  of  the  Eegulation  of 
Eailways  Act,  1868  (o),  respecting  arbitration  by  the  Board 
of  Trade  and  the  enactments  amending  those  provisions  (j)) 
are  to  apply.  By  s.  30  of  the  last-named  act  the  Local 
Government  Board  may  appoint  an  arbitrator  to  act  for  them, 
whose  award  is  to  be  their  award. 

Under  the  Tramways  Act,  1870  (q),  differences  between  Tramways 
a  tramway  company  and  various  bodies  or  persons  therein 
mentioned,  with  respect  to  any  interference  or  control 
exercised  in  relation  to  any  tramway,  are  to  be  referred  to  an 
arbitrator  to  be  appointed  by  the  Board  of  Trade.  Where  a 
tramway  company  refused  to  remove  pavement  put  down  by 
them,  notwithstanding  the  objection  of  the  corporation,  the 
matter  was  held  to  be  a  matter  in  difference  under  s.  33  of 
the  act,  and  therefore  to  be  decided  by  arbitration,  and  the 
corporation  were  precluded  from  obtaining  a  mandamus  to 
the  company  to  remove  the  paving  (/•).  But  where  a  local 
authority  acting  under  their  powers  as  the  road  authority 
proposed   to   alter  the   paving   of   a   road    along   which   a 

(k)  Sect.  9  (10).  (o)  31  &  32  Vict.  c.  119. 

(0  Sect.  10.  (p)  See  37  &  38  Vict.  o.  40. 

SeSLf  ^tt'/''?'  r  ^  ''  S-  W  ^  '^  ^Stri  Norwood 

See  ante,  Pt.  I.  ch.  1,  s.  1,  p.  10.       Tramways  Co./ 18  Q.  B.  D.  39 

(n)  59  &  60  Vict.  c.  9.  50  L.  J.  Q.  B.  125. 
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Part  I.      tramway  was  laid,  and  the  tramway  company  objected  to  the 

PH    TTT    R    ^  •    -1 

'  alteration,  it  was  held  that  this,  not  being  a  difference  with 

respect  to  any  interference  or  control  on  the  part  of  the  local 
authority  by  virtue  of  the  act,  but  only  an  exercise  of  their 
powers  as  the  road  authority,  was  not  a  difference  within 
s.  33  of  the  act  (s). 
Arbitriitor  By  s.  43  a  local  authority  is  empowered,  after  twenty-one 

fr/"  w^^^^^  °^  years,  to  acquire  the  tramways  within  their  district  at  a  price 
to  be  settled  by  a  referee  appointed  by  the  Board  of  Trade ; 
it  has  been  held  that  the  referee  should,  in  fixing  the  price, 
coiisider  what,  at  the  date  of  the  sale,  it  would  cost  to  con- 
struct the  line,  subject  to  a  deduction  for  depreciation  ;  he 
must  not  take  into  consideration  the  rental  value  of  the 
undertaking  (t). 

In  an  arbitration  to  determine  the  amount  to  be  paid  by  a 
local  authority  upon  the  purchase  of  a  tramway  undertaking 
under  s.  43,  the  arbitrator  must  take  into  consideration  the 
costs  incurred  by  the  undertakers  in  obtaining  Parliamentary 
powers  to  construct  and  work  the  tramway,  and  no  allowance 
should  be  made  for  depreciation  under  that  head ;  but  the 
arbitrator  should  not  take  into  account  costs  incurred  by  the 
undertakers  in  opposing  bills  in  Parliament  for  the  purpose 
of  j^rotecting  their  undertaking  (u). 

Where  a  tramway  company  had  erected  a  depot  for  cars 
and  horses  upon  a  site,  convenient  for  working,  or  assisting 
to  work,  the  lines  which  the  authority  proposed  to  purchase, 
as  well  as  other  lines  belonging  to  the  tramway  company, 
it  was  held  that  the  authority  must  purchase  the  depot  and 
its  contents,  as  they  were  buildings,  works,  materials,  and 
plant  of  the  promoters,  suitable  to,  and  used  by  them  for,  the 
purposes  of  the  undertaking  within  the  meaning  of  s.  43  (w). 
In  an  arbitration  between  a  gas  company  and  a  tramway 
company,  upon  a  question  of  "interference  by  tlie  traniMay 
company  with  gas  mains  and  pipes,  the  arbitrator  has 
jurisdiction,  if  he  thinks  it  necessary,  to  order  the  tramway 

(s)  Bristol   Trams  &   Carriage  [1894]  A.   C.    489.    See  London, 

Co.     r.     Mayor    of    Bristol,      iJo  Dejjtford,  and  CJreenwich  Trani- 

Q.  B.  D.  4'J7.  ways    Co.    and   London    County 

(/)  Edinl)iirj,'li  Street  Tramways  Council,    In  re,   [1905]   1   K.    15. 

Co.  V.  Lord  Provost (.fEdinluni^di,  [i\(\ ;  74  L.  J.  K.  B.  143. 

[1894]  A.  C.  4r>(i  ;  (;;}  L.  .).  (,).^B.  (»)  Manchester,  S:c.  Tramways 

7<)9  ;    London    Street    Tramways  Co.  and  Ashton-uiider-Lyiie  Cor- 

Co.    V.  London  County  Council,  poration,  In  re,  (J8  J.  P.  570. 
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company   to   lower   existing   mains,    so   that   service   pipes       I^^ut  t. 
therefrom  can  be  carried  horizontally  across  the  road  below '. '  "   ' . 


the  bed  of  the  tramway,  and  also  to  order  them  to  move  gas 
mains  in  a  lateral  direction,  so  that  access  may  he  obtained 
to  them  in  tlie  future  without  having  to  l)reak  up  the 
tramway  bed  (x). 

In  fixing  the  price  to  be  paid  by  a  local  authority  for  the 
purchase  of  the  undertaking  of  a  tramways  company  under 
a  private  act,  which  provided  for  the  price  being  settled  by 
arbitration,  the  arbitrator  should  take  into  consideration  the 
fact  that  the  local  authority  had  the  right  to  acquire  the 
tramways  under  s.  43  of  the  Tramways  Act,  1870  (v/). 

Under  the  Housing  of  the  Working  Classes  Act,  1890  (z),  ilousinp:  nf 
in  Part  I,,  schemes  for  improving  unhealthy  areas  in  urban  ciassea  Act 
sanitary  districts  are  dealt  with,  and  the  local  authority  has  i^^^- 
compulsory  powers  to  take  such  lands  only  as  the  scheme  ^^^i°S  lands, 
proposes  should  be  taken  compulsorily.     The  Lands  Clauses 
Acts,  as  amended  by  this  act  (a),  apply  to  an  arbitration 
with  respect  to  the  taking  of  such  lands  (s.  20). 

The  principles  on  which  the  arbitrator  is  to  assess  the  value  Basis  of 
of  the  lands  are  pointed  out  by  s.  21  (h),  and,  in  estimating 
under  this  section  the  compensation  payable  in  respect  of 
the  interest  of  the  lessors,  in  a  house  let  as  a  public  house, 
and  taken  compulsorily  for  the  purposes  of  the  act,  a  cove- 
nant tying  the  house  must  be  taken  into  consideration  (c). 

Compensation  for  loss  of  any  rights  or  easements  in  or 
relating  to  lands  purchased  under  Part  I.  of  the  act,  is  to 
be  ascertained  by  arbitration  (s.  22). 

Where  the  amount  awarded  under  Part  I.  of  the  act  ex-  Appeal  from 

nruitrRtor 

ceeds  1,000/.,  and  any  party  is  dissatisfied  therewith,  such 
party  may,  on  obtaining  the  leave  of  the  High  Court  (which 
leave  may  be  granted  by  such  court  or  any  judge  thereof  at 
chambers  in  a  summary  manner),  submit  the  question  of 
compensation  to  a  jury  (Sched.  II.  (26)  ). 

The  power  of  the  court  under  this  clause  is  not  confined 

(,v)  Ilford  Gas  Co.  and  Ilford  (a)  Sect.  20,  Sched.  II. 

U.  D.  C,  In  re,  88  L.  T.  236.  (h)  See  further,  as  to  proceed- 

.  N   e<     xi          X      m                 ri  int(s  on  ax'bitration,  Sched.  II. 

0/)  Southanipton  Tramways  Co.  y    Chandler's  Wiltshire  Brew- 

andSouthamp_ton  Corporation,  In  ^^y    Co.     and     London     County 

re,  bi  J^.  i.  bo-.  Council,  In  re,    [1903]  1  K.  B. 

(z)  53  &  54  Vict.  c.  70.  569  ;  72  L.  J.  K.  B.  250. 
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Part  I.  _  to  cases  of  mistake  in  law ;  but,  on  the  other  hand,  leave  will 

PH    TTT    S    O 

'. '  not  be  granted  merely  because  the  court  disagrees  with  the 


arbitrator's  figures  (d). 

In  a  Scotch  case  it  was  held  that  it  was  not  a  sufficient 
ground  for  granting  leave  to  appeal,  (1)  that  the  arbitrator 
had  limited  the  skilled  evidence  of  the  value  of  the  lands  to 
two  witnesses  on  each  side,  or,  (2)  that  he  had,  in  addition  to 
hearing  the  evidence,  personally  inspected  the  lands  in  the 
presence  of  the  parties,  and  in  his  award  had  proceeded  in 
part  on  his  own  judgment  as  a  man  of  skill  (c). 

There  is  no  appeal  from  the  refusal  of  a  judge  at  chambers 
to  grant  leave  under  this  clause  (/). 
Part  II.  Under  Part  II.  of  the  act,  where  the  local  authority  have 

obstructive^"  made  an  order  for  pulling  down  an  obstructive  building,  they 
building.  may  purchase  the  lands  under  the  provisions  of  the  Lands 
Clauses  Acts,  or  the  building  may  be  pulled  down  and  the 
Compensa-  owner  retain  the  site  :  in  either  case  the  amount  of  compen- 
*^^°*  sation  payable  to  the  owner  of  the  lands  is  to  be  settled  by 

arbitration  under  this  part  of  the  act  (s.  38). 
Appointment       Scct.  41  provides  that  the  arbitrator  is  to  be  appointed 
by  LocaT  °'"    ^J  ^^^  Local  Government  Board,  points  out  the  mode  in 
Government    which  the   arbitrator  is  to   ascertain   the  amount  of  com- 
A  a  d  pensation  under  this  part  of  the  act,  and  makes  his  award 

final. 
Appointment       Where  an  official  representation  (g)  as  to  the  condition  of 
■        any  houses,  &c.,  has  been  made  to  any  local  authority  in  the 
county   of  London,  or   to  the   London   County    Council,  a 
Secretary  of  State  may  appoint  an  arbitrator  to  report  to 
liim  upon  the  matter,  and  the  Secretary  of  State  may  there- 
upon decide  what  steps  shall  be  taken  (s,  73). 
Workmen's         Under  the  Workmen's  Compensation  Acts,  1897  (h)  and 
'  1900  (^'),  any  arbitration  as  to  the  compensation  payable  by 
an  employer  to  a  workman  who  has  suffered  injury  in  his 
Notice  of        employment,  must  be  preceded  by  a  notice  of  the  accident 

accident.  •    •        ,  i  tit  o    -,  •    .         ,      , 

giving  the  name  and  address  of  the  person  injured,  the  cause 
of  the  injury,  and  the  date  when  the  same  was  sustained. 
The  procedure  is  dealt  with  under  the  act  of  1897,  and  the 

(d)  Larniuth,     Ex     i>Hrto,    10  (f)  Steven.son,  Ex  parte,  [1892] 

Times  L.  ]{.  225.  1  g.  B.  (iOU  ;  id  L.  J.  Q.  B.  492. 

(«)  Mackiiight's      Trustees    -r.  ((f)  See  sa.  4  and  5. 

Edinl>urgli  CoriH.ratioii,  (1900)  .'{  (h)  (JO  iV  ()1  Vict.  c.  37. 

F.  IK).  


(A)  (iO  <V  ()1  Vict.  0.  37. 
(/)  (i.".  i\L-  04  A'ict.  c.  22. 
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notice  must,  by  s.  2  (1),  be  given  "  as  soon  as  practicable  "       I'akt  i. 

f  H    TTT     R     ^ 

after  the  happening  of  the  accident,  and  before  the  workman ; ' 

has  vohmtarily  left  the  particular  employment.     It  may  be  Service. 
served  on  the  employer  by  leaving  it  at  his  residence  or 
place   of  business  (s.  2  (3)),  or  by  means  of  a  registered 
letter  (s.  2  (4)).     After  giving  the  notice,  the  workman,  if  so  Medical 

.      ,  ,       .  .      ,  •         1        ii  1  >    examination, 

required,  must   submit  to   examination   by  the  employer  s 

medical  man,  otherwise  his  right  to  compensation  is  sus- 
pended (k).  When  the  employer  is  a  body  of  persons  the 
notice  may  be  served  in  the  same  manner  at  the  office,  or 
any  one  of  the  offices  of  such  body  (s.  2  (5)). 

The  claim  for  compensation  must  be  made  within   six  Claim, 
months  from  the  date  of  the  accident,  or,  in  case  of  death, 
within  six  months  from  the  time  of  death  (s.  2  (1)). 

The  second  schedule  of  the  act  contains  the  provisions  for  Arbitration, 
settling  any  matter  which  under  the  act  is  to  be  settled  by 
arbitration.  Those  provisions  are  shortly  as  follows  : — Where  Committee, 
a  committee,  as  therein  mentioned,  exists,  the  matter  shall, 
unless  either  party  duly  objects,  be  settled  by  the  arbitration 
of  the  committee  or  be  referred  by  them  to  arbitration  (1). 
If  either  party  so  objects,  or  there  is  no  such  committee, 
or  the  committee  refers  the  matter  or  fails  to  settle  it  within 
three  months  from  the  date  of  the  claim  the  matter  must  Single  arbi- 

.       trator.     How 

be  settled  by  a  single  arbitrator  agreed  on  by  the  parties  appointed. 

or  in  the  absence  of  agreement  by  a  county  court  judge,  or,  if 

in  England,  the  Lord  Chancellor  so  authorises  by  a  single 

arbitrator  appointed  by  a   county  court  judge  (2),  and  in 

the  case  of  the  death  or  refusal  or  inability  to   act  of  an 

arbitrator  a  new  arbitrator  may  be  appointed  by  a  judge  of 

the  High  Court  at  chambers  (7).     The  county  court  judge  to  Jurisdiction 

T       •       •         1  •  ?      Ti  of  county 
deal  with  the  matter  is  the  judge  of  the  district  in  which  all  court. 

parties  concerned  reside,  or  if  they  reside  in  different  districts 

the  judge  of  the  district  in  which  the  accident  occurred  (9). 

The  arbitrator  appointed  by  the  county  court  judge  has  for  Powers  of 

the  purposes  of  the  act  all  the  powers  of  a  county  court 

iudfre  (3).     When  the   amount  of  compensation   has   been  Memorandum 

•i      <=>      ^   y  r         ^  of  result. 

ascertained,  or  any  other  matter  has  been  decided  under  this 
act  either  by  a  committee  or  by  an  arbitrator  or  by  agree- 
ment, a  memorandum  thereof  is  to  be  sent  to  the  registrar 

(/,)  Schecl.  1.  (3) ;  see  also  r.  25  (3). 
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to  be  recorded,  and  thereupon  the  memorandum  may  be 
enforced  as  a  county  court  judgment  (8)  (/). 

An  appeal  will  not  lie  direct  to  the  Court  of  Appeal  upon 
the  award  of  an  arbitrator  appointed  under  clause  2  of  the 
second  schedule  of  the  above  act  (m). 

The  memorandum  of  the  compensation  awarded  by  an 
arbitrator  under  this  act,  when  recorded  in  the  manner  pre- 
scribed by  Schedule  II.  (8),  may  be  enforced  by  an  order 
of  committal  under  the  Debtors  Act,  1869,  s.  5  (n). 

The  Arbitration  Act,  1889,  does  not  apply  to  any  arbitra- 
tion under  this  act,  but  the  arbitrator  may  submit  any 
question  of  law  for  the  decision  of  the  county  court  judge, 
whose  decision  on  a  question  so  submitted,  as  well  as  when 
he  himself  settles  the  matter  under  the  act,  shall  be  final, 
unless  either  party  appeals  in  the  manner  prescribed  to  the 
Court  of  Appeal  (Sched.  11.  (4))  (o). 

Where  a  county  court  judge  sits  as  arbitrator  under  this 
act  he  cannot  grant  a  new  trial  (j)). 

Rules  and  forms  have  been  framed  by  the  County  Court 
Eules  Committee  under  Schedule  II.  (10)  of  the  act  for  carry- 
ing the  act  into  effect  so  far  as  it  affects  the  county  court  or 
an  arbitrator  appointed  by  the  county  court  judge  (q). 

Provisions  are  made  for  bringing  the  necessary  parties  to 
an  arbitration — whether  "  applicants  "  or  "  resj)ondents  " — • 
before  the  judge  or  arbitrator  appointed  by  him  (rr.  2 — 7). 

The  proceedings  for  arbitration  in  the  county  court  are  to 
])Q  commenced  by  the  applicant  filing  with  the  registrar  a 
request  for  arbitration  with  particulars  annexed  (rr.  8 — 12). 

The  respondent  may  file  an  answer  to  the  claim  and, 
subject  to  such  answer,  he  shall  be  deemed  to  admit  his 
liability  to  pay  compensation  under  the  act  (r.  17). 

A  respondent  may  file  a  notice  that  he  submits  to  an 
award,  or  may  pay  money  into  court  (r.  18),  and  he  may 
claim  indemnity  against  any  person  not  a  party  to  the 
arljitration,  or  against  any  other  respondent  (rr.  19 — 23). 

Where    a    respondent    to    an    application  under  the   act 


{1}  See  rules  under  the  act,  38 
to  45,  Appendix  of  Statutes. 

(ill)  (iibson  V.  Wormald  & 
Walker,  []{)04]  2  K.  li.  40  ;  73 
L.  J.  K.  B.  491. 

(/()  IJailcy  V.   Plant,    [l!l(»l]    1 


K.  B.  31 ;  70  L.  J.  K.  B.  63. 

(w)  See  r.  36. 

(j))  Mountain  r.  Parr,  [1899]  1 
Q.  P..  80.1;  68  L.  .1.  Q.  B.  447. 

('/)  See  Ai)pendix  of  Statutes. 
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invokes  the  indemnity  procedure,  wlietlier  against  a  licrson      I^art  i. 

GH    III    fi    ^ 

who  is  not  a  party  to  the  application  or  against  a  person  who       ' 


is  a  respondent  to  the  application,  and  whether  the  respondent 
be  an  undertaker  as  defined  ])j  the  act  or  not,  he  must  give 
the  five  days'  notice  prescribed  ])y  r.  19  (r). 

Medical  referees  may  be  appointed  to  report  (r.  25),  and  iMerUcal 
regulations  (dated  2nd  May,  1898)  have   been   made   ■u'itli 
regard  to  them. 

The  award  of  the  judge  is  enforceable  in  the  same  manner  Award  of 
as  a  judgment  of  the  court  (r.  26).     The  proceedings  before  „.  _  ',. 
an  arbitrator  appointed  by  the  judge  are,  with  some  modi-  before 
fications,   the   same   as  in   an   arbitration  before  the  judge 
(rr.  27—29). 

An    arbitrator,    whether    agreed    on    by    the    parties    or  Question 
appointed   by  the  judge,  shall  submit  any  question  of  law 
which  he  thinks  fit  to  submit  for  the  decision  of  the  judge 
under  Schedule  II.  (4)  in  the  form  of  a  special  case  (r.  30).     Special  case. 

Eule  32  points  out  how  a  party  to  any  arbitration  under  Appearance. 
the  act  may  appear  or  be  represented  in  the  arbitration. 

Provision  is  also  made  with  regard   to  the   costs   in   an  <-'Osts. 
arbitration  (rr.  33,  34,  46,  47). 

(/•)  Appleby  v.  Horseley  Co.,  [1899]  2  Q.  B.  521  ;  68  L.  J.  Q.  B. 
894. 
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CHAPTER   I. 

THE   OFFICE   OF   AEBITRATOE. 


SECTION   I. 


Part  II. 

CH.  I.  8.  1. 

Any  person 
may  be  an 
arbitrtitor. 


Appointment 
not  judicial 
act. 


Acceptance  of 
oflice. 


OF  WHO   MAY   BE  AN   AEBITRATOE. 

An  arbitrator  is  a  person  selected  by  the  mutual  consent  of 
the  parties  to  determine  the  matters  in  controversy  between 
them,  whether  they  be  matters  of  law  or  fact  (a).  Neither 
natural  nor  legal  disabilities  hinder  a  person  from  being  an 
arbitrator  (I),  for  every  person  is  at  liberty  to  choose  whom 
he  likes  best  for  his  judge,  and  he  cannot  afterwards  object 
to  the  manifest  deficiencies  of  those  whom  he  has  himself 
selected  (c). 

Public  officials  are  frequently  invested  with  the  duty  of 
appointing  arbitrators.  Such  appointments  should  be  made 
with  integrity  and  impartiality,  but  they  are  not  judicial 
acts,  and  it  is  not  the  practice  to  give  notice  before  making 
such  an  appointment  {d). 

Acceptance  of  the  office  by  the  arbitrator  seems  necessary 
to  perfect  the  appointment  (e). 

{a)  r.ac.  Al).  Arb.  D.  ;  West. 
Syinb.  Part.  II.  tit.  Compromise, 
p.  104,  H.  21  ;  Armstrong  v.  Mar- 
Hliall,  4Do\vl.  m'^. 

(h)  Vin.  Al).  Arb.  A.  2. 

(r)  ]'>ac.  Ab.  Arb.  D.  ;  HuntiL,' 
'•.  Railing,  H  Dovvl.  871). 


((/)  See  Palgrave  Cold  Mining 
Co.  V.  McMillan,  [1892]  A.  C.  400, 
at  p.  470. 

(')  llingland  v.  Lowndes,  15 
C.  B.  N.  S.  173  ;  33  L.  J.  C.  V. 
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The  arbitrator  ought  to  be  a  person  who  stands  indifferent  P-^-^t  H- 

,      ,  ,  ,  .  OH.  I.  8.  1. 

between  the  parties. 


If  an  arbitrator  becomes  unfit  for  his  office,  by  reason  of  Personal 
personal  misconduct,  or  has  a  personal  interest  in  the  subject-  or  interest. 
matter  of  the  award,  unknown  to  one  of  the  parties,  so  that 
it  is  not  probable  that  he  will  faithfully  and  honestly  dis- 
charge   his   duty,   he    is   not   a   proper   person    to   act   as 
arbitrator  (/). 

So,  if  there  is  an  engagement  entered  into  between  the 
arbitrator  and  one  of  the  parties,  unknown  to  the  other 
party,  which  gives  the  arbitrator  a  direct  pecuniary  interest 
in  deciding  against  the  party,  who  was  ignorant  of  the 
engagement,  the  court  will  not  enforce  a  submission  to 
arbitration  {g).  The  mere  fact  of  owing  a  debt  to  or  being 
a  creditor  of  one  of  the  parties  is  not  such  an  interest  as 
renders  a  person  incompetent  for  the  office  (Ji). 

This  objection  as  to  interest  only  applies  to  the  case  of  a  Known  inte- 
concealed  interest.  For  if  the  arbitrator  have  an  interest  in  dlsquaUfyl^' 
the  subject  of  reference  well  known  to  the  parties  before  they 
sign  the  submission,  as  if  they  refer  to  an  owner  of  lands  a 
question  respecting  the  mode  and  expense  of  making  a  drain 
which  will  benefit  the  arbitrator's  own  estate,  the  award  is 
good  notwithstanding  his  interest  (i).  Where  an  arbitrator, 
after  his  appointment,  became  interested  in  the  subject- 
matter  of  the  reference,  it  was  held  that  he  was  thereby 
disqualified,  and  that  the  disqualification  was  not  removed 
by  his  interest  afterwards  ceasing  {k).  The  architect  or  sur- 
veyor employed  by  a  gentleman  to  superintend  a  builder 
in  building  his  house  is  often  an  arbitrator  between  his 
employer  and  the  builder  (/),  although  his  remuneration  is  a 
commission  on  the  amount  of  the  building  charges.  Where 
the  parties  had  bound  themselves  in  a  bond  to  the  arbitrator 
to  abide  his  award,  and  it  was  argued  that  the  submission 

(/)  Beddow  i-.  Beddow,  9  Ch.  v.  Drew,  2  Macq.  1. 
D.  89  ;  47    L.   J.   Ch.    588  ;    see  (i)  Johnston  v.  Cheape,  5  Dow, 

Parker  v.  Burroughs,  Colle's  Pari.  247  ;  Drew  v.  Drew,  2  Macq.  1. 
Cas.   257  ;    Earl.     v.    Stocker,    2  {k)  Edinburgh    Magistrates    v. 

Vern.  251.  Lownie,  5  F.  711. 

{g)  Kiraberley  v.  Dick,  L.   R.  (I)  Morgan  v.  Birnie,  9  Bing. 

13  Eq.  1  ;  Kemp  v.  Rose,  1  GitF.  G72.     See  Stevenson  u.  Watson, 

258.  4   C.  P.    D.    148;    Chambers   v. 

(h)  Morgan  v.  Morgan,  1  Dowl.  Goldthorpe,  [1901]  1  K.  B.  624 ; 

611 ;  2  L.  J.  (N.  S.)  Ex.  56  ;  Drew  70  L.  .J.  K.  B.  482. 
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Part  II.  was  void,  because  the  arbitrator  had  an  interest  in  making  an 
.  unreasonable  award  to  obtain  the  penalty,  the  objection  was 

overruled  (m).  "Where  a  valuer  frequently  called  in  by  a 
railway  company  to  value  lands  taken  by  them,  was  appointed 
umpire,  to  assess  the  value  of  neighbouring  property,  which 
they  were  about  to  take,  and  the  landowner  made  no 
objection,  though  the  position  of  the  umpire  was  known  to 
him,  it  was  held  that  he  could  not  set  aside  the  award  on 
the  ground  of  the  umpire's  interest,  though  otherwise  the 
objections  might  have  been  good  (n). 

In  cases  of  contracts  between  a  contractor  and  a  company 
for  the  construction  of  works,  although  the  engineer  of  the 
company  is  employed  by  the  company  to  look  after  the  con- 
tractor in  the  interest  of  the  company,  the  contract  frequently 
provides  that  any  question  or  dispute,  which  may  arise 
between  the  company  and  the  contractor,  under  the  contract, 
shall  be  referred  to  the  engineer.  And  the  court  will  not 
release  the  contractor  from  this  obligation  unless  the  engineer 
has  done  something  to  unfit  himself  to  act,  or  render  himself 
incapable  of  acting,  not  as  an  arbitrator  without  previously 
formed  or  even  strong  views,  but  as  an  honest  judge  of  this 
very  special  and  exceptional  kind  (o). 

Nevertheless,  in  a  case  where  a  contractor  and  a  local 
board  agreed  to  refer  any  disputes  arising  under  a  building 
contract  to  the  clerk  of  the  local  board,  and  an  action  was 
brought  by  the  contractor,  a  Divisional  Court  granted  a  stay 
on  the  application  of  the  local  board,  but  held  that  the 
reference  must  he  to  some  one  other  tlian  the  clerk  of  the 
board  (p).  It  does  not  appear,  from  the  report  of  the  case,  that 
the  clerk  had  acted  in  any  way  so  as  to  indicate  that  he  was 
precluded  from  exercising  an  honest  judgment  in  the  matter, 
so  the  decision  seems  to  be  entirely  at  variance  with  the 
decisions  of  the  Court  of  Appeal  referred  to  in  note  (o) ;  and, 

(r/i)  Owdy  v.   Gibbons,   Comb.  1  C.  P.  209  ;  Nuttall  v.  Mayor  of 

100.  Manchester,  8  Times  L.  R.  513  ; 

(;i)  Clout  V.  Metropolitan  Dis-  Donkin  and  Lt'eds  Canal,  In  re, 

trictRail.  Co.,4G  L.  T.  141.  9  Times    L.   R.    192;    Bright    r. 

(o)  Jackson  w.  Barry  Rail.  Co.,  River    Plate    Construction     Co., 

[1893]  1  Ch.  238  ;  Ives  v.  Willans,  [1900]  2  Ch.    835  ;    70  L.  J.  Ch. 

[1894]  2  Ch.   478  ;  63  L.   .7.   Ch.  59  ;  Halliday  /'.  ilaniilton's  Trus- 

621  ;   Kckersley  /;.  Mersey  Docks,  tees,  5  F.  800. 
[1894]   2  Q.  15.  (;07.     See   Wans-  (/>)  Pickthall  v.  Merthyr  Tyd- 

))eck  liail.  Co.  '•.  Trowsdale,  L.  11.  vil  L.  B.,  2  Times  L.  II.  805. 
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liaviug  regard  to  the  observations  of  Lord  Esher,  ]\I.R.,  in      ^■'^^'^  ^^• 
Eckersley  v.  Mersey  Docks  ((/),  the  case  must  be  taken  to  be '  '   "    ' 


overruled 

Active  pending  litigation  between  a  party  to  the  submis- (Jromiil  of 
sion  and  the  arbitrator,  instituted  by  the  arbitrator,  although  '^^'J''^^^"°- 
arising  at  a  ])eriod  long  subsecj^uent  to  tlie  submission,  may 
be  a  ground  for  giving  leave  to  revoke  the  submission  (?•). 

But  where  by  the  terms  of  a  building  contract  all  questions 
are  submitted  to  the  arbitration  of  an  architect  appointed  by 
the  building  owners,  the  mere  fact  that  the  builders  or  those 
claiming  through  them  bring  an  action  against  the  architect 
charging  him  with  fraud  in  relation  to  the  contract  does  not 
entitle  them  to  revoke  the  submission  (s).  The  court  dis- 
tinguished this  case  from  the  case  of  Barlmj  and  Doulion  (r) 
on  the  ground  that  in  the  last-named  case  the  proceedings 
were  taken  by  the  arbitrator,  who  had  shown  some  warmth 
of  feeling  against  the  defendant. 

Where,  after  disputes  had  arisen  under  a  policy,  an  in- 
surance company  appointed  their  manager  as  arbitrator,  leave 
to  revoke  was  given  unless  they  substituted  a  disinterested 
arbitrator  within  a  week  (/). 

An   objection    to    an    arbitrator   which   might    otherwise  Objection 
have   been   valid   may    be  waived   by  tlie  conduct   of  the  ^^^'^^^■'^• 
parties  (ic). 

It  is  competent  for  the  parties  to  agree  that  the  question 
of  fraud  on  the  part  of  the  arbitrator  shall  not  be  raised  by 
either  of  them.  An  agreement  that  the  award  of  an  architect 
shall  not  be  impeached  "  for  any  pretence,  suggestion,  charge, 
or  insinuation  of  fraud,  collusion,  or  confederacy,"  is  valid  in 
the  absence  of  fraud  of  either  party,  and  is  not  void  as  being 
against  public  policy  (x). 

It  has  been  said  that  a  party  cannot  be  a  judge  in  his  own  Party  arbi- 
cause,  but  if  his  opponent  consent  to  his  deciding  the  question  o^u^cause.^^ 
between  them,  the  courts  will  not  allow  an  objection  after- 
wards, though  he  decide  it  in  his  own  favour  (y). 

(q)  [1894]  2  Q.  B.  at  p.  G71.  (u)  Elliott  v.  South  Devon  Rail, 

(y)  Baring  and  Doulton,   In  re,  Co.,  2  De  Gex  &  S.  17  ;    12  Jur. 

61  L.  J.  Q.  B.  704.  445. 

(.)  Belcher^.   Roedean  School,  ^^;^  ^^^uj^   ,,    j^^^^^^^^    ^^^892]  3 

;A  %     T     1  ^      rn,         Ch.  441  ;  61  L.  J.  Ch.  655. 

{t)     Frankenberg      and      The 

Security   Co.,    In    re,    10    Times  0/)  Matthew  i-.  Ollerton,  4  Mod. 

L.  R.  893.  226  ;  Comb.  218. 
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CH.  I.  S.  1. 

Judge. 

Stewards  of  a 
horse-race. 


FluctuatiDc 
body. 


French  law. 


Arbitrators 
by  statute. 
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Justice  or 
person 
appointed  by 
justices. 


Matters  in  a  cause  may  be  referred  to  the  presiding  judge 
as  arbitrator  (s). 

Stewards  of  a  horse-race  are  not  disqualified  from  deciding 
disputes  by  reason  of  their  being  interested  by  betting  on 
the  race,  the  parties  knowing  that  it  was  probable  that  they 
might  bet.     They  are  not  strictly  arbitrators  (a). 

A  reference  may  apparently  be  made  to  a  society  consisting 
of  a  fluctuating  body  of  members  (6),  or  to  the  committee  of 
a  trade  association  (c). 

It  seems  that  by  the  law  of  France,  when  parties  agree  to 
submit  any  difference  that  shall  arise  to  two  arbitrators  who 
are  merchants,  an  appointment  by  one  of  the  parties  of  a 
foreigner  as  arbitrator  is  not  a  valid  appointment  (d). 

Sometimes  by  statvite  the  class  from  which  arbitrators  are 
to  be  selected  for  settling  particular  disputes  is  pointed  out. 

Under  the  Coal  Mines  Eegulation  Act,  1887  (e),  the 
arbitrator  is  to  be  a  "practical  mining  engineer  or  person 
accustomed  to  the  working  of  mines,"  and  the  umpire  to  be 
a  county  court  judge,  stipendiary  magistrate,  recorder  or 
registrar. 

Under  the  Allotments  and  Cottage  Gardens  (Compensation 
for  Crops)  Act,  1887  (/),  if  the  landlord  and  tenant  do  not 
appoint  an  arbitrator  within  twenty-eight  days  after  the  end 
of  the  tenancy,  justices  in  petty  sessions  are  to  appoint  one 
of  their  number  or  some  other  competent  person. 
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OF   THE   PRINCIPLES    BY   WHICH   THE   ARBITKATOR   SHOULD 
BE   GUIDED. 

For  an  arbitrator  to  ascertain  what  are  his  powers  and 
duties,  he  must  look  in  each  case  to  the  submission  which 
confers  the  one  and  imposes  the  other,  and  gather  therefrom 


(z)  Durham  County  Permanent 
liuilding  Society,  In  re,  L.  K.  7 
Ch.  45  ;  41  L.  J.  Ch.  104. 

(<t)  Ellis  V.  Hopi)er,  28  L.  J. 
Ex.  1  ;  Parr  v.  Winteringliani, 
1  E.  &  E.  3{)4  ;  28  L.  J.  (.}.  15.  123. 

(i)  Rathven  r.  Elgin,  L.  K.  2 
H.  L.  Ho.  535. 


{(■)  Keighley,  Maxsted  &  Co., 
In  10,  [1893]  1  Q.  B.  405  ;  02 
L.  J.  Q.  B.  105. 

(,l)  Alivon  V.  Eurnival,  1  C.  M. 
&  R.  277. 

(e)  50  &  51  Vict.  c.  58,  s.  47. 

(/)  50  &  51  Vict.  c.  26,  s.  8. 
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the  intention  of  the  parties  {[/),  and  this  intention  lie  should      Part  II. 
be  careful  to  carry  out  Qi).     The  characters  which  arbitrators        '  '   '    " 


have  to  sustain  vary  materially  according  to  the  effect  of  the 
respective  submissions. 

An  arbitrator  is   generally  the   final  judge   of  law   and  judpeoflaw 
fact  (^).  aud"fact. 

An  arbitrator  is  often  also  a  sort  of  dictator  armed  with  Powers, 
powers  beyond  those  of  any  court  of  justice  to  control  the 
future  conduct  of  parties,  and  to  regulate  their  enjoyment  of 
their  property  {k). 

An  important  question  here  presents  itself  for  solution.  Principles  of 
According  to  what  principles  is  the  arbitrator  to  act  ?  The  gcneraUy. 
following  proposition  (which,  however,  only  gives  a  partial 
answer)  is  hazarded  as  the  safest  general  rule  that  can  be 
drawn  from  a  consideration  of  the  cases — that  an  arbitrator, 
in  coming  to  a  decision,  should  endeavour  to  arrive  at  his 
conclusions  upon  the  same  rules  and  principles  which  would 
have  actuated  the  tribunal  or  tribunals  for  which  he  is 
substituted. 

It  is  not  quite  easy  to  reconcile  the  various  statements  of  When  all 
judges   respecting  the  principles  of  decision  by  which  an  ^ferred 
arbitrator  should  be  guided,  especially  on  a  reference  "  of  all 
matters  in  difference."    But  disregarding  special  exceptions, 
there  is  abundant  authority  for  laying  down  a  general  rule 
that  an  arbitrator,  like  every  other  judge,  is  bound  by  the 
principles  of  law,  and  that  it  is  beyond  his  authority  to  award 
anything  contrary  to  law  {/) ;  so  that  when  parties  refer  their  Power  accord- 
legal  rights  to  arbitration,  the  arbitrator  must  endeavour  to  ^^°  *°  ^^^' 
award  according  to  law ;  although  a  mere  mistake  in  law  is 
rarely  fatal  to  the  award  (m). 

The  word  "  legal  "  is  here  used  in  an  enlarged  sense,  for  Legal  and 
an  arbitrator  on  a  general   reference   should   always   have  authority 

{(j)  Samways  v.  Eldsley,  2  Mod.  W.  69  ;  2  Dowl.  N.  S.  735  ;    Dar- 

73  ;  Winter  v.  White,  1  B.  &  B.  lington  Wagon  Co.    v.   Hardino-, 

350,  357.  [1891]  1  Q.  B.  245  ;  GO  L.  J.  Q.  B. 

(/),)  Hooper  v.  Balfour,  02  L.  T.  110. 

646  ;  Couvela  v.  Volkart,  4  Times  {h)  Wood  v.  Griffith,  1  Swanst. 

L.  R.  209.  43  ;  Boodle  v.  Davies,  3  A.  it  E. 

(0  Morgan  v.  Mather,  2  Ves.  Jr.  200. 

15  ;  Dick  v.  Milligan,  2  \es.  Jr.  {I)  Aubert  v.  Maze,  2  B.  &  P. 

23 ;    Armstrong    v.    Marshall,    4  371 ;    Badger,  In    re,  2  B.  it-  A. 

Dowl.  593  ;  Perriman  v.  Steggall,  691. 

9  Bing.  679;  2  L.  J.  (N.  S.)C.  P.  (m)  Blennerhasset    v.    Day,    2 

151 ;  Angus  v.  Bedford,  11  M.  &  Ball  it  B.  104. 
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THE   ARBITRATOR. 


Part  IT. 
CH.  I.  s.  2. 

Arbitrator 
not  bound  by 
rule  of  prac- 
tice. 


Moral  con- 
siderations. 


"  Amiablea 
composi- 
teurs," 
Canada. 


taken  into  his  consideration  the  rights  of  the  parties  in 
equity  as  well  as  at  common  law  (n). 

The  arbitrator  is  not  fettered  by  the  mere  rules  of  practice 
which  the  courts  of  law  and  equity  have  adopted  for  general 
convenience.  Thus,  he  may  allow  interest  in  taking  an 
account  between  the  parties,  when  a  known  rule  of  practice 
would  have  prevented  the  courts  from  allowing  it ;  for  the 
authority  to  adjust  the  account  between  the  parties  carries 
with  it  an  implied  authority  to  allow  interest,  unless  expressly 
excluded  by  the  terms  of  the  submission  (o). 

He  may  allow  a  deduction  in  weight  according  to  the 
custom  of  the  place  (p). 

It  has  been  said  by  judges  of  great  celebrity  that  under  a 
general  reference  of  all  matters  in  difference  the  arbitrator  is 
not  confined  within  the  rules  of  law  and  equity,  that  he  has 
greater  latitude  than  the  courts  of  law  in  order  to  do  com- 
plete justice  between  the  parties,  and  that  he  may  take  all 
moral  questions  into  consideration  in  forming  his  judgment, 
and  decide  according  to  equity  and  good  conscience  ;  for 
instance,  that  he  may  relieve  against  a  right  which  lies  hard 
upon  one  party,  but  which  having  been  acquired  legally  and 
without  fraud,  cannot  be  resisted  in  a  court  of  justice  (q). 

By  the  law  of  Lower  Canada,  persons  may  be  appointed  as 
arbitrators  and  "amiables  compositeurs."  Though  "ami- 
ables  compositeurs"  may  be  exempt  from  the  strict  rules 
governing  arbitrators  by  that  law,  the  Privy  Council,  per 
Lord  Selborne,  said  that  they  should  hesitate  much  before 
they  held  that  arbitrators  named  as  "  amiables  compositeurs  " 
could  disregard  all  law  and  be  arbitrary  in  their  dealings  with 
the  parties  (r). 


(n)  Delver  v,  Barnes,  1  Taunt.  (ij)  Delver  v.  Barnes,  1  Taunt. 

48.  48.     See  Fuller  v.  Fenwick,  3  C. 

(o)  Badger,  In  re,  2  B.  &  A.  B.  705 ;  16  L.  J.  C.  P.  79. 
691. 

(p)  Harris  v.   Smyth,  4  Times  (/•)  Rolland  r.  Cassidy,  1.3  App. 

L.  R.  .569.  Cas.  770. 
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CHAPTER  II. 

OVER    WHAT    MATTRRS    TflE    SUBMISSION    GIVES    THE 
ARBITRATOR  JURISDIOTIOX. 


SECTION   I. 

OF  THE  EFFECT  OF  PARTICULAR  TERMS  TO  REFER 
PARTICULAR  MATTERS. 

The  question,  over  what  subject-matters  the  arbitrator  is  p^rt  il. 
to  exercise  his  powers,  must  be  answered  by  a  reference  to  <^"-  "•  ^-  ^- 
the  particular  words  of  the  submission  enumerating  the 
subject-matters.  If  the  arbitrator  adjudicates  upon  matters 
beyond  the  limits  of  the  submission  the  award  will  be  bad 
in  Mo,  and,  if  the  award  is  set  aside  for  want  of  jurisdiction, 
the  costs  awarded  fall  with  the  award  {a) . 

The  most  general  and  comprehensive  form  of  words  is  that  All  matters  iu 
which   refers  to  the   arbitrator's  decision  "all   matters   in  difference, 
difference  between  the  parties."     The  arbitrator,  on  such  a 
submission,  may  consider  all  questions  affecting  the  parties' 
civil  rights  (&) ;  he  may  adjudicate  on  a  demand  made  by  Demand  iu 
one  of  them  in  auter  droit  as  executor  or  administrator  (c) ;  or 
on  differences  relating  to  things  which  a  party  has  in  right 
of  his  wife  {d).     Though  a  claim  made  by  one  side  before  the  Demand 
arbitrator  is  admitted  by  the  other  to  be  correct,  it  is  still  a  '^^  ^^ 
matter  in  difference  within  the  meaning  of  such  a  submission, 
and  ought  to  be  considered  in  the  award  (c) ;  but  a  claim  Within 

•  forniGr  suo* 

within  the  scope  of  a  former  reference  in  which  the  arbitrator  mission. 

(a)  Davis  v.  Witney  U.  D.  C,  v.  Perry,  3  Bulst.  at  p.  65. 

15  Times  L.  R.  275.  (e)  Robson  and  Railstou,  In  re, 

(6)  Bakery. To wnshend,7 Taunt.  1  B.  &  Ad.  723;    Hutchinson  v. 

422  ;  Co.  Litt.  1  Inst.  s.  511.  Shepperton,  13  Q.  B.   955.     See 

(c)    Elletson    v.     Cummins,    2  Pt.    II.  ch.   5,   s.  4,   d.   1,   as  to 

Stra.  1144.  awarding  on  all  matters  in  differ- 

{(l)  Bac.  Ab.  Arb.  E.  1  ;  Berry  ence. 

h2 
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ON   WHAT   TO  AWARD. 


Part  II. 

CH.  11.  S.  1. 


Claim 
abandoned. 

All  suits, 
controversies, 
and  demands, 


All  debts, 
trespasses, 
and  injuries. 

All  demanels 
due  and 


All  actions. 

All  actions 
and  com- 
plaints. 


has  directed  mutual  releases  to  be  executed,  is  not  a  matter 
in  difference  on  a  subsequent  reference,  although  it  was  not 
in  fact  considered  or  awarded  on  by  the  former  arbitrator  (/). 
A  claim  made  and  abandoned  before  the  arbitrator,  or 
withdrawn,  is  not  a  matter  in  difference  {g). 

A  reference  of  "  all  suits,  controversies  and  demands,"  has 
been  held  to  extend  to  a  liability  for  a  debt  due  from  the 
wife  of  one  of  the  parties  as  executrix  (Ji).  On  a  submission 
"  to  end  all  controversies,"  it  was  held  that  an  indictment 
for  a  battery  was  not  a  controversy  between  the  parties  within 
the  meaning  of  the  submission,  since  it  was  a  proceeding  at 
the  suit  of  the  King  {i). 

A  submission  of  "  all  debts,  trespasses,  and  injuries," 
includes  all  demands,  all  manner  of  wrongs,  all  matters  of 
equity  and  of  law  (/.;) ;  of  "  all  debts,"  comprises  specialities 
and  judgments  {l) ;  and  of  "  all  demands  due  and  owing," 
embraces  everything  one  party  has  a  right  to  exact  of  the 
other  at  the  time  of  the  submission,  and  is  not  limited  by 
the  words  "  due  and  owing "  to  a  debt  or  other  special 
demand  which  is  more  strictly  speaking  a  duty,  but  may 
extend  to  a  right  of  entry  into  land,  or  a  suit  for  partition  (m). 
By  a  submission  "  of  all  actions,"  causes  of  action  are  not 
referred  {n),  but  by  a  submission  "  of  all  actions  and  com- 
plaints" they  are  (o).  Actions  real  were  included  in  a 
reference  "  of  actions  personal  ac  sectis  et  querelis  "  {p),  but 
not  if  the  word  ac  was  omitted,  for  then  the  word  personal 
w^ould  limit  the  whole  {q). 

A  slight  variation  in  the  collocation  of  the  words  of  a  sub- 
mission will  sometimes  make  a  most  important  difference  in 
the  powers  of  the  arbitrator.  Thus,  if  besides  an  action 
pending  there  are  cross-demands   and  other  differences   of 

(/)  Triniiiigliani  v.  Triniiiig- 
lijun,  4  N.  &  M.  780. 

{(j)  Bird  V.  Cooiier,  4  Dowl. 
148;  Lawrence  v.  Bristol  & 
North  Somerset  Rail.  Co.,  10 
L.  T.  .'520. 

(/t)  Luinley  ".  Hutton,  Cro.  Jac, 
447  ;  1  Rolle,  Hop.  208.  See  Co. 
Litt.  1  Inst.  8S.508,  509. 

(i)  Horton  v.  Benson,  Freem. 
204. 

(/c)  Cable  v.  Rogers,  3  Biilst. 
.".11. 

(0    Roberts     r.     Marriett,     2 


Saund.  190  ;  Com.  Dig.  Arb. 
D.  4. 

{m)  Knight  v.  Burton,  G  Mod. 
231 ;  Com.  Dig.  Arb.  D.  4. 

(«)  Com.  Dig.  Arb.  D.  4 ;  Rolle, 
Ab.  Arb.  o.  1,  p.  245 ;  1  Co.  Litt. 
s.  492. 

(o)  C(nn.  Dig.  Arb.  D.  4  ;  Rolle, 
Ab.  Arb.  c.  2,  p.  245. 

{p)  Com.  Dig.  Arb.  D.  4 ;  Rolle, 
Ab.  Arb.  D.  7,  p.  240. 

((/)  Com.  Dig.  Arb.  D.  4  ;  Rolle, 
Ab.  Arb.  D.  0,  p.  240. 


MATTERS   SPECIFIED   IN   SUBMISSION.  101 

various  kinds,  and  it  is  intended  to  empower  the  arbitrator      Tart  II. 
to  settle  them  all,  the  submission  is  often  expressed  to  be  "  of 


all  matters  in  difference  between  the  parties  in  the  cause ;  "  JJ[5vren,.'° 
but  if  it  is  proposed  to  authorise  him  to  dispose  of  nothing  between  par- 
but  the  questions  in  the  action,  the  submission  very  frequently  cause, 
purports  to  be  "  of  all  matters  in  difference  in  the  cause  ^ratters  in 
between  the  parties"  (r).     As  the  distinction  between  the  J^^^J^^^^J '"^ 
two  phrases  is  rather  too  refined  for  the  ordinary  apprehen-  between  the 
sion  of  unprofessional  arbitrators,  it  has  been  suggested  that  "^^^  ^^^' 
to  prevent  error,  wlien  a  general  reference  is  intended  the 
words  should  be  "  of  all  matters  in  difference  between  the 
parties;  "  but  when  the  reference  is  to  be  limited  to  the 
action,  "  of  all  matters  in  difference  in  the  cause  "  (s). 

In  the  Scotch  courts  it  is  curious  to  observe  that  by  a  '•  Cause  and  ^^ 
technical  construction  put  upon  the  words  a  judicial  reference  ^,j  Scotland. 
"  of  a  cause  and  all  questions,"  is  a  reference  only  of  all  matters 
in  dispute  in  the  cause  (/!). 

A  reference  "  of  a  cause,"  and  "  of  all  matters  in  difference  "  Cauae  "  or 
in  a  cause,"  means  exactly  the  same  thing,  and  only  gives  the  j^  the  cause." 
arbitrator  power  to  decide  on  the  questions  raised  by  the 
pleadings  which  are  necessary  for  the  determination  of  the 
cause  {u). 

Where  there  was  an  application  under  Order  XIV.  in  an  What  matters 
action,  and  the  defendant  made  an  affidavit  that  the  plaintiff 
had  been  overpaid,  it  was  held  that  an  arbitrator  to  whom 
subsequently  all  matters  in  difference  in  the  action  were 
referred,  had  jurisdiction  to  consider  the  question  of  over- 
payment {x). 

By  the  reference  of  a  cause  at  Nisi  Prius  the  cause,  as  it 
stands,  is  referred,  and  the  arbitrator  is  entitled  to  decide  on 
the  same  claims  and  defences  alone,  which  the  jury  would 
have  done,  had  it  been  decided  by  them  at  the  time  of 
trial  {y).  He  has  no  power  to  settle  any  other  matters  in 
difference  between  the  parties  than  those  in  respect  of  which 
the  plaintiff  can  recover  in  the  cause  {%). 

(*•)  Malcohii  V.  Fullarton,  2  T.  (x)  Weall   v.  James,  08   L.  T. 

R.  645.  54. 

(s)  Smith   V.  Muller,  3   T.    R.  /  n  Ash  worth   v.  Heathcote,  (J 

^^t\  T,  •!,•  irr    1         1      n-i       Bhig.   596;  8  L.  J.  (0.  S.)  C.  P. 

(0  Bailhe     v.    Edinburgh    Oil      qq-.° 

Gas  Co.,  3  C.  &  F.  639.  "     ' 

(«)  Wild  V.  Holt,  9  M.   &  W,  (z)  Atkinson  v.  Jones.  1  D.    vV 

161  ;  11  L.  J.  Ex.  263.  L.  225. 
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ON   WHAT   TO   AWARD. 


Part  II. 

CH.  II.  S.  I. 

Whether 
issues  of  law 
referred. 


Cause  and 
all  matters 
referred. 


Formeiiy  when  a  cause  or  a  cause  with  all  matters  iu 
difference  was  referred  at  Nisi  Prius,  under  the  common  law 
powers  of  the  court,  questions  sometimes  arose  as  to  whether 
the  arbitrator  ought  to  decide  the  issues  of  law  as  well  as  of 
fact  {a). 

Now,  without  regard  to  the  stage  of  the  action  at  which 
the  reference  takes  place,  the  arbitrator  has  power  to  direct 
judgment  to  be  entered  for  either  party  (h) ;  and  "  every 
referee  to  whom  a  cause  or  matter  shall  be  referred  for  trial 
shall  direct  how  judgment  shall  be  entered"  (c). 

Where  a  cause  and  all  matters  in  difference  are  referred  by 
consent  of  the  parties,  the  reference  is  not  within  the  Arbi- 
tration Act,  1889,  and  the  court  has  no  power  to  review  the 
decision  of  the  arbitrator  as  regards  law  or  fact  {d). 


Costs  of 
reference. 

Wool  in 

process  of 
wool  in  fr,  &c. 


Award  on 
matters 
beyond  sub- 
mission. 


A  power  to  award  as  to  the  costs  of  the  reference  was  held 
to  give  power  over  the  costs  of  the  award  (c). 

Under  a  submission  to  arbitration,  which  referred  the 
amount  of  compensation  for  a  loss  by  fire  in  respect  of  "  wool 
in  the  process  of  wooling,  carding,  scribbling,  and  spinning," 
but  which  in  other  parts  spoke  of  "  raw  "  wool,  the  arbitrator 
was  held  to  have  acted  rightly  in  refusing  to  take  into  his 
consideration  as  a  subject  for  which  compensation  could  be 
given,  a  quantity  of  wool  on  the  premises,  which  had  under- 
gone a  part  of  the  process  of  manufacture,  but  was  not  at  the 
time  of  the  fire  in  any  of  the  engines  (/). 

Where  on  disputes  as  to  the  quality  of  goods  delivered — 
in  one  case  the  question  only  of  the  buyer's  right  to  reject 
the  contract  in  consequence  of  alleged  inferiority,  and  in 
another  case  the  question  only  whether  the  goods  were 
deficient  in  quality,  was  referred ;  it  was  held  that  the 
arbitrator  was  not  entitled  to  make  his  award  that  the 
purchaser  should  take  them  at  a  reduced  price  (g). 


(a)  Grenfell  v.  Edgconie,  7 
Q.  B.  001  ;  14  L.  J.  Q.  B.  322  ; 
Toby  V.  Lovibond,  5  C.  13.  770  ; 
17  L.  J.  C.  P.  201  ;  Liiiegar  v. 
Pcarce,  9  E.K.  417  ;  23  L.  J.  Ex. 
225. 

{b)  Order  XXXVI.  rr.  DO, 
65c. 

(<:)  Older  XL.  r.  2. 

(d)  Darlington  Wagon,  &c.  Co. 


V.  Harding,  [1891]  1  Q.  B.  245  ; 
00  L.  J.  Q.  B.  110. 

(e)  Walker  and  Brown,  In  re, 
9  q.  B.  D.  434  ;  51  L.  J.  Q.  B. 
424. 

(  f)  Hurst,  In  re,  1  H.  &  W. 
275. 

((/)  Sinidino  v.  Kitclien,  1  C.  it 
E.  217  ;  (ireen  &  Co.  and  Balfour 
&  Co.,  In  re,  03  L.  T.  325. 


MATTERS  SPECIFIED   IN   SUBMISSION.  103 

Where  on  au  agreement  for  sale  of  locomotives  tlie  pnr-      J'autII. 
chasers  were  to  pay  on  the  certificate  of  their  own  engineer 


that  the  engines  were   in  working  order,  and   Ity  another  "^^^ '^^^P'^*^®^' 
clause  "  all  disputes  "  were  to  be  settled  by  arbitration,  and 
the  engineer  refused  to  certify  and  a  reference  took  place,  an 
award   directing   the   payment   of    the   contract   price   was 
enforced  (h). 

In  a  contract  by  brokers  it  was  agreed  that  if  the  bulk  Brokers, 
was  inferior  to  sample  the  amount  of  allowance,  and  any 
dispute  that  might  arise  under  the  contract,  should  be  re- 
ferred to  arbitration,  it  was  held  by  a  majority  of  the  Court 
of  Appeal  that  the  arbitrator  exceeded  his  jurisdiction  by 
awarding  that  there  was  a  custom  by  which  the  brokers  were 
relieved  from  liability  on  disclosing  their  principals  (i). 

On  the  reference   of  every  dispute  "  arising  out  of  the  Dispute 
contract,"  the  arbitrator  may  decide  a  dispute  as  to  the  con-  ^"contract 
struction  of  the  contract  (IS). 

A  clause,  "  that  any  differences  or  disputes  that  may  arise  Disputes 
between  the  partners  shall  be  settled  by  an  arbitrator,"  does  pf^rtners 
not  include  a   dispute  whether   the    partnership   has  been 
terminated,  or  whether  certain  shares  have  been  bought  on 
account  of  the  partnership  or  of  the  defendant  alone  (/). 

Where  an  arbitration  clause  in  partnership  articles  provided 
for  the  reference  to  arbitration  of  any  difference  as  to  the 
construction  of  any  of  the  articles,  or  as  to  anything  to  be 
done  in  pursuance  thereof,  or  to  any  other  matter  or  thing 
relating  to  the  partnership  or  the  affairs  thereof,  it  was  held 
that  the  arbitrator  would  have  power  to  award  a  dissolution, 
and  the  terms  of  such  dissolution,  including,  if  necessary,  a 
return  of  any  premium  (m). 

A  clause  in  a  charter-party  for  the  reference  of  disputes  Bill  of  lading 
arising  under  it,  does  not  authorise  the  reference  of  disputes  party, 
arising  under  the  bill  of  lading,  though  the  words  "  all  other 
terms  and  conditions  as  per  charter-party"  are  stamped  on, 
and  form  part  of,  the  bill  of  lading  {ji). 

(/()  Hohenzollern,    itc.    Gesell-  (t)  Piercy  v.  Young,  14  Cli.  D. 

schaft  and  Contract  Corporation,  200. 

In  re,  54  L.  T.  590.  (m)  Belfield  v.  Bourne,  [1894] 

(»•)  Hutcheson  v.  Eaton,  13  Q.  1  Ch.  521;  03  L.  J.  Ch.  104.    See  ■ 

B.  D.  801,  Partnership  Act,  1890  (53  &  54 

(A)    Thorburn    v.    Barnes,     L.  Vict.  c.  39),  s.  40. 

R.  2  C.  P.  384  ;  36  L.  J.   C.  P.  (n)    Hamilton    /•.     Mackie,    5 

184.  Times  L.  R.  077. 
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ON   WHAT   TO   AWARD. 


Part  II. 
CH.  11.  s.  1. 

Mining  lease 


Duty  limited 
to  assessing 
damages. 


Effect  of 
recital. 


On  a  reference  of  every  question  touching  a  mining  "  lea.se 
-  or  any  clause  or  matter  therein  contained  or  the  construction 
thereof,"  the  arbitrators  have  power  to  decide  a  dispute 
whether  the  lease  warrants  particular  acts  being  done ;  and 
the  words  "touching  the  rights,  duties,  and  liabilities  of 
either  party  in  connection  with  the  premises  "  include  every- 
thing relating  to  the  demised  property  and  the  use  of  it,  even 
things  which  might  arise  out  of  collateral  matters  between 
the  parties,  and  would  authorise  the  arbitrators  to  consider 
questions  of  good  faith  and  to  award  damages  (o). 

Where  a  verdict  was  taken  subject  to  a  reference  to  a 
valuer,  who  was  to  decide  whether  there  was  any  damage  to 
the  plaintiff  by  reason  of  certain  premises  being  out  of 
repair,  and  if  there  was  to  assess  the  amount,  and  to  say 
what  compensation  the  plaintiff  was  entitled  to  in  consequence 
of  certain  alterations  in  the  premises :  it  was  held  that  the 
valuer's  functions  were  limited  to  the  question  of  damage  by 
non-repair  and  alterations ;  that  he  could  not  direct  a  verdict 
for  the  defendant,  and  was  not  bound  to  decide  upon  the 
issues  (j;). 

Where  the  submission  recited  that  the  plaintiffs  claimed  a 
certain  specified  balance,  and  then  referred  all  disputes  and 
differences  between  the  parties  to  an  arbitrator,  who  was  "  to 
determine  the  account  between  the  said  parties,"  the  court 
held  that  the  arbitrator's  authority  was  general,  extending  to 
all  matters  in  dispute,  and  was  not  limited  to  the  matters 
included  in  the  recited  balance,  and  that  the  recital  merely 
indicated  the  motive  of  the  submission,  but  did  not  limit  his 
power  (q). 

But  where  the  submission,  after  reciting  that  a  certain 
amount  of  profits  had  been  made  on  a  farm  by  trustees, 
referred  to  an  arbitrator,  among  other  things,  the  trustees' 
accounts  of  the  profits  of  the  farm  and  farming  business 
carried  on  by  them,  so  far,  and  so  far  only,  as  the  said 
profits  and  produce  had  not  been  already  ascertained,  it  was 
held  that  the  arbitrator  had  no  power  to  open  the  settled 
account  as  to  the  profits  of  the  farm,  and  disallow  a  portion 
of  it  (/•). 


(d)  Willesford  /'.  Watson,  L. 
It.  8  Ch.  47;{  ;  42  L.  J.  Ch.  447. 

(/>)  Soudon  r.  Mills,  'M)  L.  J. 
Q.  15.  175. 


((/)  Charloton  /'.  Spencer,  3  Q. 
B.  iV.YA  ;  12  L.  .1.  Q.  13.  23. 

(y)  Skipworth  v.  Skipworth,  t) 
lieav.  135. 
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A  submission  between  two  partners,  after  reciting  that  dis-  Part  ii. 

.  CH    II    8    1 

putes  had  arisen  between  them,  and  that  a  Ijill  had  been  filed 


in  Chancery  for  a  dissolution  of  the  partnership,  stated,  that  ^"^*  ^T^^^^ 
in  order  to  put  an  end  to  the  suit  they  agreed  to  refer  all 
matters  in  dispute,  arising  out  of  the  partnership  accounts  or 
otherwise,  to  certain  arbitrators,  who  were  also  empowered  to 
decide  on  the  proportions  each  should  pay  of  the  costs  of  the 
reference  and  the  costs  of  the  bill  in  Chancery.  The  court 
held  that  the  arbitrators  were  not  bound  to  award  in  respect 
of  the  Chancery  suit,  or  to  take  any  notice  of  it  except  to 
apportion  the  costs  of  it  (s). 

By  the  old  Puljlic  Health  Act,  1848  (11  &  12  Vict.  c.  63),  Paving 
s.  69,  the  expenses  incurred  by  a  local   board  in  paving,  p  ...  „    ,,, 
&c.  streets,  where  the  owners   failed  to  do  so,  were  to  be  Act. 
paid  by  the  owners  in  default,  according  to  the  frontage  of 
their  respective  premises,  in  such  proportion  as  should  be 
settled  by  the  surveyor,  or,  in  case  of  dispute,  by  arbitration. 
The  arbitrator  could  not  examine  the  total  amount  of  the 
expenses.     Those  were  for  the  local  board  to  determine.     He 
was  only  to  decide  what  proportion  a  particular  owner  had  to 
pay  (0. 

Very  similar  provisions  are  contained  in  the  Puljlic  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  150  (u). 


SECTION   II. 

OF  THE   SUBJECT-MATTERS,    WHETHER   JOINT   OR   SEVERAL. 

If  A.  and    B.  submit    "  all   suits  and  actions   depending      Part  II. 
between  them  two,"  the  arbitrator  has  no  power  to  make  an     ^^'  "'  ^' 
award  respecting  an  action  between  B.  and  his  wife  on  one  ^}^  ^"^*^ 

"  DGtWGGD, 

side  as  plaintiffs  or  defendants,  and  A.  on  the  other  (x) ;  nor,  them  two ." 
on  a  general  reference  between  the  plaintiff  and  defendant, 

(s)  Marsh,  In  re,  16  L.  J.  Q.  B.  well  U.  D.   C.  and  Sniitli.  In  re, 

330.  G8  J.  P.  496. 
(t)    Bayley    v.   Wilkinson,    16 

C.  B.  N.  S.  161 ;  33  L.  J.  M.  C.  (x)   Brockas  v.   Savage,    Rolle 
161.  Ab.   Arb.  D.  4  ;  Cum.  Dig.  Arb. 

(u)  Cawston   and   Bromley  U.       D.    4  ;    Morse    c.    Sury,  8   Mod. 

D.  C,  In  re,  64  J.  P.  760  ;  Han-       212. 
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CH.  II.  s.  2. 

Between  A. 
and  B.  of  the 
one  part  and 
C.  of  the 
other. 
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can  he  make  the  defendant  pay  to  the  plaintiff  compensation 
for  the  taking  of  property  in  which  the  plaintiff  and  (others 
are  jointly  interested  {y). 

But  a  submission  by  A.  and  B,  of  the  one  part,  and  C.  of 
the  other,  "  of  all  matters  in  difference  between  them,"  it  is 
often  said,  authorises  the  arbitrator  to  decide  on  all  matters 
that  either  of  the  two  has  against  the  third  jointly  or 
severally,  such  as  an  action  by  A,  alone  against  C,  on  the 
ground  that  the  words  are  to  be  taken  distributively  (z). 
Adverse  The    above    proposition   was   adopted    in    the    Court    of 

defendants  in  Exchequer,  and  affirmed  in  the  Exchequer  Chamber  {a). 
equity.  j^  has  been  decided  in  Chancery  that  on  a  reference  of  all 

matters  in  difference  between  the  parties  to  a  Chancery  suit 
to  enforce  a  claim  against  the  real  and  personal  estate  of  a 
testator,  where   the  executor  and  parties  interested   in  the 
real  estate  are  defendants,  the  arbitrators  should   not  only 
adjudicate    between    the    plaintiffs    on   one   side   and    the 
defendants  on  the  other,  but  decide  respecting  the  claims  of 
the    co-defendants  as    against    each   other,  and   adjust   the 
individual  rights  of  each  (&). 
All  matters         If  the  Submission  between  A.  and  B.  on  the  one  part,  and 
parties  "or      C.  and  D.   on  the  other,  be   "of  all  matters  in  difference 
any  of  them."  between  them,  or  any  of  them,"  it  is  clear  that  the  arbitrator 
may  consider    a    claim    by  A.   and  B.  against  C.  only  (c). 
And   it  would  seem  that   the  arbitrator  might  award  on  a 
separate  matter  between  A.  and  B. 
Omitting  to         As  the  award  must  decide  on  all  matters,  so  it  must  decide 
all  parties.      respecting  all  the  parties.     Thus,  if  there  be  a  submission  of 
all  controversies  between  A.  and  B.  of  the  one  part,  and  C.  of 
the  other,  an  award  of  all  between  A.  and  C,  omitting  B.,  is 
void  {d). 

Six  partners  by  two  bonds  submitted  to  arbitration  all 
matters  relating  to  their  trade.  By  the  one  bond,  three  of 
them  became  jointly  and  severally  bound  to  the  other  three 

(//)  Fishur  v.  l*imljley,  11  East,  4.     See  also  Rces  v.   Waters,  16 

188.  M.  and  W.  2(;o. 

(z)  Arnold  /'.  I'ule,  Kollo  Ab.  (a)  Adcnck  v.  Wood,  6  Ex.  814  ; 

Arb.  D.  r>;    Libtrat  v.   Field,   1  20  L.  J.  Ex.  435.    In  error,  7  Ex. 

Keb.    885  ;    Atlielstoii   v.    Moon,  408  ;  21  L.  J.  Ex.  204. 

Com,  Rep.  .547  ;  Carter  /'.  Carter,  {}>)  Turner  r.  Turner,  3  Russ. 

1    Vern.    259  ;      Thonrlinson     v.  41)4. 

Arriskin,    Com.  Rep.  328  ;    Rac.  0)  Joyce  v.  Haines,  Hard.  399. 

Ab.  \vh.  E.  ;  Com.  Dig.  Arb.  D.  00  ^om.  Dig.  Arb.  E.  5. 
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to  obey  the  award  as  to  all  matters  between  the  partners  or      l'-^"i'  U- 
any  of  them ;  by  the  second  bond  the  latter  three  became  ■ — '- — ' 


bound  to  the  former  three  in  like  manner.  The  court,  with 
the  exception  of  liichardson,  J.,  held  that  the  arbitrator  was 
authorised  to  award  on  a  matter  in  dispute  between  two 
co-obligors  only,  on  the  ground  that  the  reference  was  of 
all  matters  between  them  or  any  of  them  (e). 

Where  two  persons  promised  jointly  and  severally  to  per-  Joint  and 
form   an   award,  it   was   held   that   they  w^ere  jointly   and  ^J^^yi(^y 
severally  responsible  for  the  sum  which  the  arbitrator  awarded 
to  be  paid  by  each  (/). 


SECTION"   III. 

UP   TO   WHAT   DATE   MATTEES    IN   DIFFERENCE   MAY   ARISE. 

It  is  an  important  question  for  an  arbitrator  to  consider,  Part  II. 
what  is  the  limit  as  to  time  within  which  a  matter  in  ^"-  "•  ^-  '''■ 
difference  arising  is  properly  within  his  jurisdiction. 

When   the   matters    in    difference    in   a   cause   only  are  Xo  claim  in 
referred,  as    the    arbitrator   can   decide   upon    nothing   but  ^f^g^^f^j"^'"" 
what  the   plaintiff  could   recover  in  the  action,  it  follows 
that   he  is  not  justified   in   receiving  evidence  of  a  claim 
arising  after  the  date  of  the  writ  (y). 

But  special  provisions  in  the  submission  often  carry  down  By  special 
his  jurisdiction  to  matters  subsequent  to  the  commencement  ciaTm  after 
of  the   action.     Sometimes    the    power  is  expressly  given ;  "^^'^^■ 
sometimes,  indeed,  it  is  rather  to  be  inferred  from  the  terms 
of  the  submission. 

In  a  reference  "of  the   cause,  and   all   matters   relating  Matters 
to  an  annuity  in  question  in  the  cause,"  it  was  held  that  the  Annuity  in 
arbitrator  had  power  to  deal  with  the  arrears  of  the  annuity  *^iie  cause, 
accruing  due  after  the  cause  of  action  arose  (h). 

A  reference  of  all  matters  in  difference  gives  an  arbitrator  All  matters 
power  over  all  matters  down  to  the  period  of  the  submission,  IneaSt-eue- 

rally  to  the 
(e)  Winter  v.  White,  1  B.  &  B.       L.  225  ;  Ashworth  v.  Heathcote,  ^'^^"^  °*'  ^'^^ 

350.  6  Bing.  596  ;  8  L.J.  (0.  S.)  C.  P.  reference. 

(/)  Mansell  v.  Burredge,  7  T.       206. 

T5.  352.  (/()  Wynne  v.  Wynne,  4  M.  & 

{(j)  Atkinson  v.  .Jones,  1  D.  &      G.  253;  10  L.  J.  C.  P.  301. 


108  ON  WHAT  TO   AWARD. 

Part  II      |3^t,  ^qq^  j^q^^  except  under  very  special  circumstances,  enable 
— '- — '- him  to  award   on  future  and  contingent   claims,  or  to  give 


damages  in  respect  of  money  demands  becoming  due  after 
the  date  of  the  submission,  though  pursuant  to  an  agreement 
made  previous  to  it,  or  indeed  respecting  any  subjects  of 
dispute  arising  after  the  reference  (i). 

If  the  submission  be  of  all  differences  and  "  of  anything  in 
anywise  relating  thereto,"  these  latter  words  do  not  extend 
the  power  of  the  arbitrators  to  matters  which,  though  relating 
to  the  existing  differences,  arise  after  the  date  of  the  submis- 
sion ;  nor  do  they  authorise  the  calculation  and  awarding  of 
interest  subsequent  to  that  date  (k). 

Re-executing  Where  arbitration  bonds,  dated  the  9th  of  December,  were 
on  the  4th  of  January,  before  the  proceedings  had  commenced, 
altered  by  the  parties  substituting  a  later  day  as  the  limit  for 
making  the  award,  and  were  then  re-executed  and  re-delivered, 
the  arbitrator  M'as  held  to  have  cognizance  of  claims  arising 
after  the  9th  of  December,  and  up  to  the  4th  of  January, 
since  the  execution  of  the  bonds  not  only  extended  the 
time,  but  amounted  to  a  new  submission  on  the  4th  of 
January  (/). 

Ewes  with  jt  is  said  if  the  submission  be  respecting  ewes  with  lamb, 

and  the  ewes,  after  the  submission,  but  before  the  award, 
have  lambs,  that  the  arbitrator  has  no  power  to  make  any 
award  touching  the  lambs  {m). 

Parties  may        The  parties,  however,  may,  if  they  please,  give  the  arbitrator 

submit  future  ,       i    ,  •  ,■  .      i    •  , .  ■ 

claims.  power  to  determine  on  contingent  claims,  or  on  matters  in 

dispute  or  demands  arising  after  the  date  of  the  submission 
(n),  and  such  course  is  often  pursued. 
Money  not  j^  reference  "  of  all  matters  in  difference,  including  the 

reference.  claim  of  the  defendant  in  her  set-off  in  the  action,"  was  con- 
strued to  authorise  the  arbitrator  to  award  to  the  defendant 
a  sum  which  was  not  pleadable  as  a  set-off  strictly,  since  by 

(i)  Brown  and  Croydon  Canal  (/)      Watkina     v.      Phillpotts, 

Co.,  In  re,  !)  A.  ct  E.  522  ;  8  L.  J.  M'Clel.  it  Y.  Hm. 

(N.    S.)  (i.    y>.    '.)2  ;  Cockburn  v.  (m)   West's    Symbol,   Part    II. 

Newton,  2  M.  &(i.  81)9  ;  10  L.  J.  tit.  Conipnjmiso,  s.  33. 

C.  P.  207  ;  Manser  v.  Heaver,  3  (n)  Brown  and  Croydon  Canal 

B.  &  Ad.  2'.)5  ;  Harding  v.  For-  Co.,  In  re,  1)  A.  &  E.  522  ;  8  L. 

Bliaw,  I  M.  it  W.  415.  J.  (N.  S.)  Q.   B.   92  ;  Morphott, 

(/.)  Morphett,  In  re,  2  D.  iV:  L,  In  re,  2  D.  it  L.  '.Hn  ;  Lewis  v. 

907  ;  14  L.  J.  Q.  B.  259.  Rossiter,  44  L.  J.  Ex.  130. 


DIFFERENCES   UP   TO   WHAT   DATE.  109 

aofreement  it  was  not  due  when  the  action  commenced,  nor     Part  il. 

OH.  IL  8,  3 

till  after  the  date  of  the  reference  (o).  ! ' 

Where  a  railway  company  had  taken  the  plaintiffs  lands  IMcsne  profits 
and  holden  them  many  years,  on  a  reference  of  all  matters  award  ^ 
in  difference  to  an  arbitrator  who  was  to  settle  the  price  to 
be  paid  for  the  lands  and  to  direct  conveyances,  he  was 
held  entitled  to  take  into  consideration  all  claims  for  mesne 
profits  down  to  the  time  of  making  his  award  (p). 

When  an  arbitrator  was  appointed  so  that  he  made  his  Periodical 
award  as  to  existing  damages  before  a  certain  day,  and  as  ^^^^,„es 
to  damages  which  should  be  thereafter  sustained  from  the 
working  of  a  certain  mine,  at  the  expiration  of  every  two 
months  from  the  day  specified,  the  arbitrator  was  held  em- 
powered to  make,  at  the  end  of  each  two  months,  a  periodical 
assessment  of  the  damages  accruing  during  the  respective 
intervals,  but  not,  after  delaying  till  a  third  month,  to  include 
in  one  award  a  compensation  for  damages  incurred  subsequent 
to  the  second  month,  as  well  as  for  damages  occurring  during 
the  two  months  (q). 

From  what  has  been  said  already,  it  must  be  evident  that 
claims  not  due  at  the  date  of  the  award  cannot,  under  ordi- 
nary circumstances,  be  properly  adjudicated  on.     An  award  jviouoy  not 
of  payment  of  rent  admitted  by  the  award  not  yet  due  at  ^"®  '^*  ^,^^^ 

,        /  r.    1  1  •  •  1  1  ,  .of  award. 

the  date  oi  the  award  is  void,  as  the  rent  may  become  extinct 
either  by  surrender  or  eviction  before  it  is  due  (r). 

(o)  Fetch  V.  Fountain,  5  Bing.  (q)  Stephens  v.  Lowe,  9  Bing. 

N.  C.  442 ;  8  L.  J.  (N.  S.)  C.  P.  32 ;  1  L.  J.  (N.  S.)  C.  P.  150. 
305. 

(p)  Smalley  v.  Blackburn  Rail.  (/)  Barnardiston  v.  Fowler,  10 

Co. ,  2  H.  &  N.  158  ;  27  L.  J.  Ex.  65.  Mod.  204. 
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CHAPTER   III. 
THE  DURATION   OF  THE  ARBITRATOR'S   AUTHORITY. 


Part  II. 

CH.  III.  S.  1. 

Commence- 
ment of  the 
arbitrator's 
authority. 


Referee  of 
boat-race. 


Arbitration 
Act,  1889. 

Limit  of  time 
for  awanl. 


SECTION   I. 

OF   THE    DUKATION    OF    THE    ARBITRATOR'S    AUTHORITY   WHEN" 
NOT   ENLARGED   OR   REVOKED. 

I.  When  the  submission  prescribes  no  time  within  which  the 
award  is  to  be  mctde.] — Where  the  submission  prescribes  no 
time  for  the  reference  to  begin,  the  authority  of  the  arbitrator 
commences  from  the  time  of  the  agreement  to  refer  being 
entered  into,  and  he  may  make  his  award  on  the  same  day 
on  which  the  submission  is  executed  (a).  But  when  there 
are  several  parties  to  a  deed  of  submission,  and  the  considera- 
tion to  each  to  execute  it  is  the  accession  of  all  the  parties  to 
the  reference,  the  authority  of  the  arbitrator  does  not  com- 
mence until  all  have  executed  it;  and  even  though  the 
submission  be  several  as  well  as  joint,  he  has  no  power  to 
decide  on  a  separate  matter  in  difference  between  two  of 
those  who  have  signed  it,  when  there  are  others  who  have 
not  executed  it  (b). 

The  jurisdiction  of  a  referee  on  a  boat-race  does  not  attach 
unless  the  conditions  prescribed  on  which  the  start  is  to  take 
place  have  been  fulfilled  (c). 

It  rarely  happens  that  no  time  for  awarding  is  fixed,  for 
orders  of  court  referring  a  matter  are  drawn  up  with  proper 
clauses  and  forms;  and  submissions  out  of  court,  unless  a  con- 
trary intention  is  expressed  therein,  are  deemed  to  include 
the  provision  as  to  time  contained  in  the  Arbitration  Act, 
1889,  set  out  in  tlio  next  division. 


(a)  Anon.,  Latch.  14. 
(h)  Antram  v.  Cliacc,  15  East, 
209. 


((•)  Sadler  )'.  Smith,  L.  R.  5  Q. 
B.  40  ;  30  L.  J.  Q.  B.  17. 


WHEN  NOT  ENLARGED  OR  REVOKED.  Ill 

The  time  limited  for  making  the  award  often  does  not      Part  II. 

begin  until  the  arbitrators  shall  have  entered  on  the  reference. ' 

And  thev  do  not  enter  on  the  reference  by  mere  acceptance  ^J***. '" 

-       _  ,    _  •'  ,     ^   _  entering  on 

of  the  appointment,  or  by  giving  a  peremptory  notice  for  a  the  reference, 
meeting,  nor  until  they  begin  judicially  to  enquire  into  the 
case  {(l). 

In  cases  in  which  the  provisions  of  the  Arbitration  Act,  Duration  for 
1889  (e),  are  excluded,  if  the  submission  limit  no  time  within  in'g'ubmission. 
which  the  arbitrator  is  to  make  his  award,  his  authority  to 
make  it  will  continue  for  his  life,  unless  it  be  revoked. 
There  is  no  necessity  to  resort  to  any  implication  that  the 
award  is  to  be  made  within  a  reasonable  time,  for  it  is  open 
to  the  parties  to  request  the  arbitrator  to  proceed  within  a 
reasonable  time ;  and  if,  after  such  request,  the  arbitrator 
neglect  and  refuse,  such  neglect  on  his  part  will  be  a  good 
ground  for  revoking  his  authority  (/).  In  an  old  case  it  was 
held,  that  if  the  submission  were  to  the  arbitrator  "  when 
his  occasions  would  permit,"  convenient  time  must  be  given 
him  after  request,  and  if  no  award  were  then  made  the  parties 
might  revoke  his  authority  (g). 

When  the  submission  limits  no  time  for  making  the  award,  Arbitrator 
the  arbitrator,  in  the  absence  of  an  express  power  to  do  so,  cannot  fix 
cannot  himself  fix  a  limit  for  making  the  award,  so  as  to 
render  an  award  made  after  that  time  invalid  {h). 

II.    When  the  submission  prescribes  a  limited  time  for  making  Award  must 

the  award.'] — When  the  submission  fixes  a  limit,  the  award  ^°  ^\^.^"?*^*^ 
,         .  ,  .      .  1         p       1  •  tune  limited, 

must  be  made  withm  it,  unless  further  time  be  subsequently 

given.     How  that  further  time  is  to  be  obtained  is  treated 

of  in  the  next  section. 

By  the  Arbitration  Act,  1889  (c),  s.  2,  a  submission  made  Time  for 
out  of  court  shall,  unless  a  contrary  intention  is  expressed  •'^^^'^^^^jS 
therein,  be  deemed  to   include  the  provisions  in  the   first  Arbitration 
schedule,  one  of  which  (c)  is  as  follows  : —  ^*^'^'  ^'^^'^' 

"  The  arbitrators  shall  make  their  award  in  writing  within 
three  months  after  entering  on  the  reference,  or  after  having 

(d)  Baker  v.  Stephens,  L.  R.  2  Macdou2;all  v.  Robertson,  2  Y.  & 

Q.  B.  523  ;  36  L.  J.  Q.  B.  23(3.  J.  11.     See  note  therein,  p.  19. 
(c)  52  &  53  Vict.  c.  49.  (</)  Newgate     v.     Degehler,     2 

(  f)  Salter  v.   Yeates,  5  Dowh  Ke'b.  10,  20,  24  ;  Bac.  'Ab.  Arb. 

291 ;  6  L.  J.  (N.  S.)  Ex.  67.     See  D. 

report  of  S.  C,  2  M.  &  W.  67  ;  (h)  Morphett,  In  re,  2  D.  &  L. 

Curtis  V.  Potts,  3  M.   &  S.    145  ;  967  ;  14  L.  J.  Q.  B.  259. 
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Part  II. 

CH.  in.  s.  1. 


Meaning  of 
"  called  on  to 
act." 


Limit  when 

award 

remitted. 


"  Within  " 
iucludea  the 
hist  day. 


"Until" 

a  certain  day. 


IVIonths 
formerly 
lunar,  not 
calendar. 


been  called  ou  to  act  by  notice  in  writing  from  any  party  to 
.  the  submission,  or  on  or  before  any  later  day  to  which  the 
arbitrators,  by  any  writing  signed  by  them,  may  from  time 
to  time  enlarge  the  time  for  making  the  award." 

The  words  "  called  on  to  act "  in  this  clause  mean  called 
on  to  do  some  specific  thing  connected  with  the  arbitration ; 
therefore  a  notice  to  appoint  an  umpire  is  a  notice  which 
calls  upon  the  arbitrators  to  act  within  the  meaning  of  this 
clause  (i). 

Under  s,  10  (2)  of  the  Arbitration  Act,  "  when  an  award 
is  remitted  by  the  court  or  a  judge,  the  arbitrators  or  umpire 
shall,  unless  the  order  otherwise  directs,  make  their  award 
within  three  months  after  the  date  of  the  order." 

In  these  sections  "  month  "  means  calendar  month  (h). 

If  matters  are  referred  to  an  arbitrator  on  the  29  th  of 
June,  and  he  is  to  make  his  award  within  five  calendar 
months  after  the  matter  is  referred  to  him,  the  29th  of  June 
is  excluded  in  the  computation  of  time,  and  an  award  made 
on  the  29th  of  November  is  good  as  being  made  within  the 
limited  period  (/).  If  he  has  "  until "  a  day  named  to  make 
his  award,  the  word  "  until  "  may  be  construed  either  inclu- 
sive or  exclusive ;  and  as  the  construction  should  be  put 
upon  it,  ut  res  magis  valeat  quam  pereat,  the  arbitrator  will 
have  the  whole  of  the  day  named  included,  and  may  make 
his  award  at  any  time  during  that  day  (m).  When  the  award 
is  to  be  made  ready  to  be  delivered  to  the  parties  before  a 
certain  day,  executing  it  between  the  hours  of  eight  and  nine 
of  the  evening  previous  is  within  due  time  {n). 

On  a  limitation  of  the  time  simply  in  months,  without 
stating  whether  they  are  to  be  calendar  or  lunar  months,  and 
without  anything  in  the  context  to  show  that  the  parties 
meant  calendar  months,  the  duration  of  the  authority  of  the 
arbitrator  was  in  the  old  time  to  be  computed  by  lunar 
months  (o). 


(t)  Baring-Gould  v,  Sharping- 
tcm,  &c.  Syndicate,  [1891)]  2  Ch. 
80;  G8L.  .1.  Ch.  429. 

(A-)  Interpretation  Act,  1889 
(52  &  .53  Vict.  c.  G3),  s.  3.  See 
Order  LXIV.  r.  1. 

(0  Higham  v.  Jessoji,  In  re,  9 
Dowl.  203. 

(in)  Kerr  v.  .Je.stun,    1     Dowl. 


N.  S.  538  ;  Knox  v.  Symmonds,  3 
Bro.  Ch.  Cases,  358.  See  Dakins 
V.  Wagner,  3  Dowl.  535  ;  R.  v. 
Stevens,  5  East,  244. 

(;/)  Withers  v.  Drew,  Cro.  Eliz. 
G76. 

(o)  Swiiifcrd,  In  re,  0  M.  &  S. 
22()  ;  Simpson  v.  Margetson,  11 
Q.  B.  23  ;  17  L.  J.  Q.  B.  81. 
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These  decisions  could  now  apply  only  to  a  case  where  the      i'ai;t  ii. 
submission    to    arbitration  excluded    the   provisions    of  the    ^"'  "^' "'   ' 


Arbitration  Act,  1889. 

By  an  agreement  for  the  valuation  of  crops  between  an  Niiiuation  t.. 
outgoing  and  an  incoming  tenant,  it  was  provided  that  the  Jav'^fixed'"  "* 
valuation  should  be  made  immediately,  but  should  be  revised 
and  examined  by  the  valuers  on  the  1st  day  of  August  then 
next.  The  valuers  made  a  valuation  forthwith,  and  on  the 
2nd  day  of  August  re-examined  the  crop,  and  reduced  the 
price  previously  settled.  It  was  held  that  the  time  was  of 
the  essence  of  the  contract,  and  that  as  the  revision  was  not 
made  on  the  1st  of  August  it  was  inoperative  (p). 

An  arbitrator  who  is  appointed  to  make  a  periodical  assess-  Periixlicid 
ment  of  damages,  occasioned  by  the  continued  working  of  a  ^^^  '^' 
mine,  at  the  expiration  of  every  two  months  from  a  particular 
day,  must  make  his  assessment  within  a  reasonable  time  after 
the  two  months  have  expired  ;  for  the  limitation  of  the  periods 
is  imperative,  and  not  merely  directory  (q). 

In  cases  of  references  under  the  provisions  of  the  Lands  Limit  under 
Clauses  Act,  1845,  when  two  arbitrators  have  been  appointed,  clauses'  Vct 
and   neither  of  them  refuses  or  neglects  to  act,  the  award  Two  arUtra- 
must  be  made  (unless  they  enlarge  the  time)  "  within  twenty- 
one  days  after  the  day  on  which  the  last  of  such  arbitrators 
sliall  have  been  appointed  "  (r). 

In  other  cases  under  the  act  the  limit  does  not  seem  so  One  of  two 
clearly  defined.  When  two  arbitrators  are  appointed,  but  '^^  '°°* 
one  refuses,  or  for  seven  days  neglects  to  act,  the  other  may 
proceed  ex  parte,  according  to  s.  30.  His  award  must,  it 
is  apprehended,  be  made  within  three  calendar  months  by 
the  provisions  of  s.  23,  but  it  is  not  quite  obvious  what 
date  is  to  be  fixed  as  the  commencement  of  the  three  months, 
whether  the  date  of  his  own  appointment,  or  the  date  of  the 
appointment  of  the  last  of  the  two  arbitrators,  or,  as  it  may 
reasonably  be  construed,  the  date  of  the  commencement  of 
his  power  to  proceed  ex  parte,  which  is  practically  the  date  of 
a  fresh  appointment  as  single  arbitrator  (.s). 

(p)  Marshall  v.  Powell,  9  Q.  B.       Appendix  of  Statutes  ;  Skerratt  v. 
779.  North  Stafiordshire  Rail.  Co.,  2 

(q)  Stephens  v.  Lowe,  9  Bing.       ^^  f^  '  ^"  ^-  ^^  ^Ji"  ^^^-    ^ 

32  ;  1  L.  .J.  (N.  S.)  C.  P.  150.  (fi  ^^^'  ^^°7T'Y'  ^''Tn    n^"" 

^  ^  cashire   tv    lorkshire   Kail.   Co., 

(/•)  8  it  9  Vict.  c.  18,  s.  31.  See      1  E.  ct  B.  754. 
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Part  If. 

CH.  IIT.  S.   1. 

Single 
arbitrator. 


Sole  arbi- 
trator under 
8.  68. 


Railway 
Companies 
Arbitration 
Act,  1859. 


If  the  parties  concur  in  the  appointment  of  a  single  arbi- 
trator there  is  nothing  in  the  act  to  limit  his  authority,  uuless 
s.  23,  which  says,  that  "  if  when  a  matter  is  referred  to 
arbitration,  the  arbitrators  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made,  the  question  of  such  compensation  shall 
be  settled  by  a  jury,"  is  to  be  held  as  applying  to  a  sole 
arbitrator,  though  in  terms  it  contemplates  only  the  case  of 
two  arbitrators  and  an  umpire  (t). 

The  limitation  of  time  in  s.  23  of  the  Lands  Clauses  Act, 
1845,  applies  to  arbitrations  under  s.  68  of  the  same  act ; 
therefore  an  award  is  void  which  is  made  by  an  arbitrator 
more  than  tliree  months  after  his  appointment  as  arbitrator  by 
one  party  (the  other  party  having  refused  to  appoint  any 
arbitrator)  (it). 

Under  the  Eailway  Companies  Arbitration  Act,  1859  (x), 
the  arbitrator  or  arbitrators  are  to  make  their  award  within 
such  time  as  the  companies  may  agree  on,  and  failing  such 
agreement,  within  thirty  days  after  the  matters  are  referred 
to  them.  The  umpire,  unless  the  companies  otherwise  agree, 
may  enlarge  the  time  for  making  his  award  indefinitely  (y). 


Arbitrator 
cannot  alter 
award  when 
made. 


III.  Authority  of  the  arhitrator  determined  hy  making  the 
atvard.l^ — As  soon  as  the  award  is  made  the  authority  of  the 
arbitrator,  having  once  been  completely  exercised  according 
to  the  terms  of  the  reference,  is  at  an  end.  He  is  not  at 
liberty,  after  executing  the  award,  to  exercise  a  fresh  judg- 
ment on  the  case,  or  generally  to  alter  the  award  in  any 
particular.  If  he  does  so  in  fact,  the  alteration  will  be 
merely  nugatory,  and  the  award,  as  originally  written,  will 
stand  good  ;  his  act  will  be  like  a  mere  spoliation  by  a 
stranger  (z).  He  was  so  entirely  functus  officio,  that  he  could 
not  even  correct  a  manifest  error  in  the  calculation  of 
figures  (a) ;  or  where  the  defendant  was  by  the  award  directed 
to  pay  costs,  substitute  instead    the  name  of  the   plaintiff. 


(/)  Hec  the  Caledonian  Rail.  Co. 
V.  Lockli.'irt,  'A  Macq.  808. 

(n)  Evans  v.  Tlie  Lancashire 
A-  Yorkshire  Rail.  Co.,  1  E.  & 
B.  754. 

(j)  22  tt  2.'i  Vict.  c.  59,  Rs.  17— 
22. 


(//)  22  &  23  Vict.  c.  59,  s.  23. 

(z)  Bn.okc  V.  Mitchell,  6  M.  & 
W.  473  ;  9  L.  J.  (N.  S.)  Ex.  269  ; 
Henfree  v.  Bi'omley,  (>  East,  309  ; 
Trew  V.  lUnUm,  1  C.  tt  M.  533  ; 
2  L.  J.  (N.  S.)  Ex.  230. 

{<i)   Irvine  v.  Elnon,8  Ecast,  54. 
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though  such  amendment  were  merely  to  make  the  expression  P^^""-'  ^'^■ 
of  his  will  correspond  with  his  original  intention  (b) ;  or  make  — - — ■ 
a  new  award  identical  with  the  old  one,  except  that  it  con- 
tained words  giving  the  plaintiff  the  costs  of  the  reference, 
such  words  having  been  in  the  arbitrator's  original  draft,  but 
omitted  by  accident  from  the  fair  copy  which  he  signed  as 
his  first  award  (c). 

But  by  the  Arbitration  Act,  1889,  s.  7  (c),  in  references  May  correct 
on  "  submissions  "  made  out  of  court,  he  may  correct  in  his  ^  ^'"^^  ^"^'^' 
award   any   "  clerical   mistake   or    error   arising   from   any 
accidental  slip  or  omission." 

And  the  court  has  power  under  s.  10  of  the  act  to  remit 
the  matters  referred  to  the  reconsideration  of  the  arbitrator 
although  he  be  functus  officio  (d). 

Setting    the   award   aside   as   void   does   not   renew    his  Award  set 
authority,  so  as  to  enable  him  to  make  a  fresh  award.     The  i^ake  new 
authority  once  executed,  though   ineffectually,  is  gone  for  °^^- 
ever. 

Sometimes  the  submission  directs  or  empowers  the  arbi-  Power  to 
trator  to  make  one  or  more  awards.     Under  such  a  special  several 
provision  his  authority  will  of  course  not  necessarily   be  awards, 
terminated  by  the  making  one  award,  though  final  as  to 
part.     It  is  not  till  he  has  made  what  he  intends  as  a  last 
and  final  award  within  the  meaning  of  the  submission,  that 
his  power  can  be  considered  as  executed  (e). 

It  seems,  under  a  statute,  though  the  award  is  intended  to 
be  final,  an  arbitrator  may  sometimes  make  a  second  award, 
if  the  first  be  invalid  (/). 

(b)  Ward  v.  Dean,  3  B.  &  Ad.  (e)  Dowse  v.  Coxe,  3  Bing.  20  ; 
234  ;  Hall  and  Hinds,  In  re,  2  M.  3  L.  J.  (O.  S.)  C.  P.  127  ;  Stephens 
&  G.  847  ;  10  L.  J.  C.  P.  210.  v.   Lowe,   9    Bing.   32  ;  1    L.   J. 

(c)  Mordue  v.  Palmer,  L.  R.  6  (N.   S.)  C.  P.  150 ;  Wrightson  v. 
Ch.  22  ;  40  L.  J.  Ch.  8,  reversing  Bywater,  3  M.  &  W.  199. 
judgment  below  of  Bacon,  V.-C. 

(fT)  Stringer  and  Riley,  In  re,  (/)  Great  North,  &c.  Rail.  Co. 

[1901]   1   K.   B.    105 ;    70   L.  J.      v.    Clarence    Rail.    Co.,    1    Coll. 
K.  B.  19.  507. 
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DURATION   OF   AUTHORITY. 


SECTION   II. 


Part  II. 

CH.  III.  s.  2. 

No  implied 
power  to 
enlarge. 


Arbitration 
Act,  1889. 
Schedule. 


Knlargomeut 
should  be 
during 
original  time. 


Arbitrator 
not  to  enlai'ge 
beyond  three 
months. 


Enlarging 
"  until "  a 
certain  day. 


Dtfectivo 
j)owc-r  to 
<;i)largo. 


ENLARGING   THE   TIME   FOR   MAKING    THE   AWARD. 

I.  Enlargeriioit  of  the  time  hi/  the  ar'bitrator.'\ — Unless  the 
submission  confer  upon  the  arbitrator  power  to  enlarge  the 
time  for  making  his  award,  he  cannot  by  any  act  of  his  own 
prevent  his  authority  from  expiring  with  the  lapse  of  the 
time  originally  allotted. 

Power  to  enlarge  the  time  is  now  given  by  all  submissions 
out  of  court  which  do  not  exclude  the  terms  contained  in 
the  schedule  to  the  Arbitration  Act,  1889  (g).  Although 
Schedule  1  (c)  mentions  "the  arbitrators"  in  the  plural, 
the  provision  applies  equally  to  the  case  where  only  one 
arbitrator  is  appointed  (A). 

When  he  has  the  power,  and  desires  to  use  it,  the  arbitrator 
should  take  care  to  make  the  enlargement  during  the  time 
primarily  fixed  for  making  the  award.  An  enlargement  by 
the  arbitrator,  made  after  his  original  time  has  expired,  is 
inoperative. 

If  the  arbitrator  is  to  make  his  award  before  any  day,  not 
exceeding  three  months  from  the  date  of  the  agreement,  to 
which  he  may  by  writing,  &c.,  enlarge  the  time,  he  cannot 
extend  his  power  beyond  the  three  months  {i). 

If  the  time  is  enlarged  "  until "  a  day  named,  as  the  word 
"until"  may  be  construed  either  inclusive  or  exclusive,  the 
arbitrator  will  generally  have  the  whole  of  the  day  named 
included,  and  may  make  his  award  at  any  time  during  that 
day  (/.•). 

A  submission  empowered  an  arbitrator  to  award  on  or 
before  a  certain  day,  "or  on  such  further  day  as  he  by 
memorandum  in  writing  under  his  hand  to  be  endorsed 
hereon."  The  court  held  that  notwithstanding  the  sentence 
was  incomplete  by  the  omission  of  the  words  "shall  appoint," 
tliey  could  supply  the  defect,  and  that  the  arbitrator  had 
autliority  to  enlarge  the  time  {l). 


''/)  52  &  53  Vict.  c.  4<),  s.  2, 
Sdied.  I. 

(//)  Sec  Interpretation  Act, 
IH81),  .52  &  53  A'ict.  c.  03,  s.  1, 
(I),  (b). 

(i)  Denton  v.  Strong,  L,  R.  !► 
g.  B.  117  ;  43  L.  J.  Q.  B.  41. 


(/.)  Kerr  v.  Jeston,  1  Dowl.  N.  S. 
538  ;  Knoxr.  Synniionds,3  Brown, 
C.  C.  358.  See  Dak  ins  v.  Wagner, 
3  Dowl.  535  ;  K.  v.  Stevens,  5 
ICast,  244. 

(0  Kirk  u.  Unwin,  6  Ex.  908  ; 
20  L.  J.  Ex.  345. 
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If  the  submission  provide  that  the  dcatli  of  a  party  shall      l'-'^'"'  |Jf- 

,  ,  -  PI"  CU.  III.  s.  ^. 

not  be  a  revocation,  and  contain  the  usual  power  tor  enlarging 

the  time,  as  the  arbitrator  has  express  power  given  him  to  j^-^^j'jeati,  ^^f 
make  his  award  after  the  death  of  either  party,  so  he  has  a  party, 
incidentally  the  same  power  of  enlarging  the  time  after  that 
event  that  he  had  before  (m). 

When  the  submission  directs  that  the  time  may  be  enlarged  When  judj^e's 
as  the  arbitrator  may  require,  and  as  a  judge  or  the  court  enlargement 
may  think  just  and  reasonable,  if  the  arbitrator,  within  the  *«  ^"^  i»^'^«- 
time  limited,  make  an  endorsement  on  the  submission  that 
he  requires  further  time,  the  judge's  order  ratifying  that 
enlargement  may  be  obtained  after  the  original  time  has 
elapsed  (n).     But  it  must  be  obtained  before  the  award  is 
executed,  or  the  arbitrators  will  have  no  authority  to  make 
it  (o). 

When  a  cause  is  referred  to  two  arbitrators  with  power  to  Enlargement 
them  to  appoint  a  thkd,  the  award  to  be  made  by  a  day  t'hree  arbi- 
named  or  such  other  day  as  they  or  any  two  of  them  shall  trators. 
appoint,  the  first  two  named  cannot  make  a  valid  enlarge- 
ment of  the  time  until  the  third  is  appointed,  as  enlarging 
the  time  is  an  act  of  judgment,  and  the  parties  have  a  right 
to  have  all  three  in  a  situation  to  exercise  a  judgment  on  the 
point  (p). 

Unless  the  submission  prescribes  the  mode  in  which  the  How  enlarp;c- 
enlargement  is  to  be  made,  the  arbitrator  may,  it  seems,  adopt  b^*^"*^^!^^" 
any  mode  that  expresses  his  intention  of  enlarging  the  time. 
A  verbal  appointment  made  to  both  parties  for  a  future  meet- 
ing to  be  held  on  a  day  beyond  the  limit  of  the  original 
period,  to  which  neither  party  objected,  was  considered  a 
sufficient  enlargement  to  that  day,  and  the  award  made  on 
that  day  was  sustained  as  made  within  due  time  (q). 

If  the  submission  direct  the  manner  in  which  the  enlarge-  According  to 
ment   is   to   be   made,    that   direction   should    be    literally  gjon 
followed. 

Under    the    provision    deemed    to    be    inserted    in    sub-  Arbitration 
missions   out   of  court   by  consent   under  the    Arbitration  gd^ed.  l  (c). 

(»i)  Tyler  v.  Jones,  3  B.  &  C.  107  ;  8  L.  J.  (0.  S.)  K.  B.  109. 

144  ;  Clarke  v.  Crofts,  4  Bing.  143  ;  (p)  Reade  v.  Dutton,  2  M.  i^-  W. 

5  L.  J.  (0.  S.)  C.  P.  127.  69. 

(u)  Reid  V.  Frydtt,  1  M.  &  S.  1.  (q)  Burley  v.  Stephens,  1  M.  vVL- 

(o)  Mason  v.  Wallis,  10  B.  ct  C.  W.  156  ;  5  L.  J.  (N.  S.)  Ex.  92. 
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Part  II. 
CH.  ni.  s.  2. 

No  particular 
form  of 
enlarijement. 


Enlarging 
from  time  to 
time. 


Enlarging 
under  the 
Lands  Clauses 
Act. 


Act,  1899,  the  enlargement  is  to  be  in  writing  signed  by  the 
arbitrators. 

No  particular  form  of  words  is  necessary  for  an  endorse- 
ment to  enlarge  the  time  under  the  usual  power  in  the  sub- 
mission. If  the  arbitrator  in  substance  express  his  opinion 
that  the  time  should  be  enlarged,  it  is  sufficient. 

It  is  not  necessary  that  the  submission  expressly  give  the 
arbitrator  power  to  enlarge  from  time  to  time,  for  if  it  direct 
the  award  to  be  made  on  a  certain  day,  or  on  or  before  any 
other  day  to  which  the  arbitrator  should  enlarge  the  time,  he 
is  not  limited  to  a  single  enlargement,  but  may  enlarge  the 
time  as  often  as  he  finds  necessary  (r). 

Under  the  Lands  Clauses  Act,  1845  (s),  when  two  arbi- 
trators are  appointed  pursuant  to  the  act,  they  have  a  limited 
power  of  enlargement,  for  the  original  duration  of  their 
power  is  twenty-one  days  after  the  day  on  which  tlie  last  of 
the  arbitrators  is  appointed,  and  they  may  enlarge  the 
time  (t),  but  not  further,  it  would  seem,  than  three  calendar 
months  from  such  appointment  (u). 


II.  Enlargement  of  time  hy  consent  of  the  parties^ — If  the 
submission  contain  no  power  for  enlarging  the  time,  or  if 
w^hen  there  is  such  a  power  it  have  been  omitted  to  be  exer- 
cised, and  the  original  time  have  elapsed  without  an  award 
being  made,  the  authority  of  the  arbitrator  may  be  revived 
and  further  time  granted  by  the  consent  of  the  parties  {x). 

The  conduct  of  the  parties  will  often  be  taken  to  amount 
to  a  consent  on  their  parts  to  an  enlargement  of  the  time, 
and  a  consequent  continuation  of  the  arbitrator's  authority  (y). 
Attemiing  If  after  the  time  has  expired  without  enlargement,  or  where 

time  expired.  ^"^  invalid  enlargement  has  been  made,  they  attend  further 
meetings  before  him  with  a  full  knowledge  of  the  circum- 
stances, and  without  making  any  objection  on  that  ground, 


Enlarging 
time  by  con- 
sent, a  new 
Bubmission. 


Conduct  of 
parties. 


(r)  Payne  v.  Deakle,  I  Taunt. 
.509  ;  Barrett  v.  Parry,  4  Taunt. 
(5.58  ;  Lcggett  v.  Finlay,  0  Bing. 
2.5.5  ;  8  L.  J.  (O.  S.)  C.  P.  52. 
See  Anon.,  2  Cliitty,  Rep.  45. 

(.s)  8  &  9  Vict.  c.  18.  8ee  Ap- 
))endix  of  Statutes.  See  s.  I,  d.  2, 
of  tliis  cliaptcr,  p.  II.'},  as  to  the 
Jiiiiit  fixed  by  the  statute. 

(/)  Sect.  cJI. 


(h)  Sect.  23. 

{x)  Ben  well  v.  Hinxman,  I  C. 
M.  &  II.  935  ;  4  L.  J.  (N.  S.)  Ex. 
99. 

()/)  Bennett  v.  Watson,  29  L  J. 
Ex.  357  ;  Tyernian  v.  Smith,  25 
L.  J.  Q.  B.  359  ;  (3  E.  &  B.  719  ; 
AVinteringlnun  v.  llobertson,  27 
,L.  J.  Ex.  301. 


ENLARGING  THE   TIME.  1  19 

they  will  be  precluded  from  saying  that  the  authority  of  the     ^'^J'^  li^ 

arbitrator  was  at  an  end  (z).     But  although  attending  several   — '- — '■ '- 

times  before  the  arbitrator  may  waive  all  objections  to  the 
sufficiency  of  previous  enlargements  of  the  time  made  by 
him,  invalid  for  want  of  a  judge's  order  to  ratify  them  as 
required  by  the  submission,  such  attendances  cannot  be  con- 
strued to  imply  a  consent  that  the  arbitrator  may  make 
future  enlargements  by  liimself  alone,  and  an  enlargement 
so  made  subsequent  to  the  last  meeting  in  the  reference  is 
entirely  void  (a). 

If  an  award  be  made  under  the  Lands  Clauses  Act,  1845, 
by  consent  of  parties  after  the  statutable  period  has  expired, 
the  court  will  not  set  aside  the  award,  and  it  would  seem  to 
be  perfectly  valid,  for  the  parties  may  renounce  the  statutable 
limit  introduced  for  their  own  advantage  (&). 

After  the  case  closed  on  both  sides,  and  the  time  expired,  Bringing 
requesting  the  arbitrator  to  take  some  new  matter  into  his  ^^'^^^^^.g  ^^"^ 
consideration  is  such  a  recognition  of  his  authority  as  con- 
tinuing, that  the  consent  of  the  party  making  it  to  extend 
the  time  may  fairly  be  implied,  for  it  manifestly  refers  to  an 
award  which  the  arbitrator  has  still  to  make  (c). 

If  a  party  write  to  an  umpire,  telling  him  that  the  29  th  of  Stating  day 
November  is  the  last  day  on  which  he  can  make  his  award,  it 
seems  very  doubtful  whether  it  is  competent  for  that  party 
afterwards  to  object  that  an  award  made   on  the   29th   of 
November  is  made  too  late  {d). 

III.  Enlargement  of  time  hy  the  courts  of  law^ — Without  Court  no 
the  consent  of  the  parties,  neither  the  court  nor  a  judge  could  pQ^™To 
at  common  law  grant  any  enlargement  when  the  time  had  enlarge. 
lapsed ;  the  authority  of  the  arbitrator  was  gone,  and  all  the 
proceedings  already  taken  became  ineffectual  (e). 

(z)  Hick,  In  re,  8  Taunt.  694  ;  Rail.  Co.,  31  L.  J.  Q.  B.  2o9.     See 

Hallett  V.  Hallett,  7  Dowl.  389  ;  Caledonian  Rail.  Co.  v.  Lockhart, 

8  L.  J.  (N.  S.)  Ex.  174  ;  Leggett  3  Macq.  808. 

V    Fmlay    6  Bing.  255  ;  8  L.  J.  (,)  i^_  ^^  gill,  7  Price,  G3G. 
(O.    b.)    C.  R.  52  ;    Lawrence  v. 

Hodgson,  1  Y.  &  J.  16  ;  Hawks-  ('0  Higham  and  Jessop,  In  re, 

worth  V.  Brammall,   5  M.  &  C.  ^  i^^^l.  203. 

281.  (e)  Halden  v.  Glasscock,  5  B.  ct 

(a)  Mason  v.  Wallis,   10  B.  &  C.  390  ;  8  D.  &  R.  151  ;  Teasdale 

C.  107  ;  8  L.  J.(0.  S.)  K.  B.  109.  v.  Atkins,  cited  Tidd's   Pr.  826, 

(5)  Palmer  v.  The  Metropolitan  9th  ed. 
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Arbitration 
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eiilarsios  time 


Order  LX IV. 
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Month. 
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After  a\\;ird. 
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But  now  by  the  Arbitration  Act,  1889,  s.  0,  "  The  time 
for  making  an  award  may  from  time  to  time  be  enlarged  by 
order  of  the  court  or  a  judge,  whether  the  time  for  making 
the  award  has  expired  or  not."  A  summons  before  a  master 
is  usually  taken  out  for  this  purpose,  Order  LIV.  r.  12a, 
having  conferred  upon  a  master  of  the  Supreme  Court  "  all 
the  jurisdiction  and  powers  conferred  upon  the  court  or  a 
judge  by  the  Arbitration  Act,  1889."  By  Order  LXIV. 
r.  14a,  "  Where  the  time  for  making  an  award  is  enlarged, 
the  enlargement  shall  be  deemed  to  be  for  one  month,  unless 
a  different  time  is  specified  in  the  order." 

A  distinction  between  enlargement  by  the  arbitrator  and 
enlargement  by  the  court  should  be  noted.  The  arbitrator 
must  exercise  his  power  of  enlarging  during  the  period 
limited  for  making  his  award,  but  the  court  is  not  limited 
to  such  period  (/).  Even  where  the  submission  gave  power 
to  the  arbitrator  to  enlarge  the  time,  "  but  so  as  the  period 
to  which  the  time  shall  be  so  enlarged  shall  not  exceed  the 
1st  July,"  a  judge  on  the  29th  June  enlarged  the  time  to 
the  1st  December,  and  the  court  held  it  good  {g)  under  the 
repealed  statute  3  &  4  Will.  lY.  c.  42. 

If  an  arbitrator  has  made  his  award  after  the  time  has 
elapsed,  the  court  may,  notwithstanding,  after  that  enlarge 
the  time  {h).  The  effect  of  the  order  of  court  is  to  render 
valid  any  step  taken  from  the  lapse  of  the  first  period  until 
the  expiration  of  the  time  limited  by  the  order  [i). 

A  rule  or  order  to  enlarge  the  time  would  not  be  granted 
as  of  course  {k).  Where  a  long  time,  such  as  two  or  three 
years,  has  elapsed  since  anything  has  been  done  in  the 
reference  it  will  be  refused  (/). 


(  O  Hall  V.  Rouse,  4  M.  it  W. 
24,  per  Parke,  B.,  p.  2(5  ;  7  L.  J. 
(N.  S.)  Ex.  214  ;  Parbeiry  v. 
Newiiham,  7  M.  &  W.  .'^78  ;  10 
L. .].  Ex.  109  ;  Leslie  r.  Richard- 
8on,  ()  C.  B.  'S!S  ;  17  L.  J.  C.  P. 
324  ;  Bowen  v.  Williams,   3    Ex. 

('/)  Paikes  V.  tSmitli,  15  Q.  B. 
2'>7  ;  11»  L.  J.  Q.  B.  405. 

(/(.)  Browne  v.  Collyor,  2  L.  M. 
iV  P.  470;  20  L.  .1.  g.  B.  420; 
Ward  V.  The  Secretary  ut  W'ai-, 
32  L.  J.  Q.  B.  53  ;  Mliy  v.  Ilar- 


court,  13  Q.  B.  D.  088  ;  Denton 
V.  Strong,  L.  R.  9  Q.  B.  117  ;  43 
L.  J.  Q.  B.  41. 

(/)  Lord  V.  Lee,  L.  R.  3  Q.  B. 
404  ;  37  L.  J.  Q.  B.  121.  See 
Warner  and  Powell,  In  re,  L.  R. 
3  Eq.  201. 

(/.)  Edwards  v.  Davies,  23  L.  J. 
il  H.  278. 

(/)  Lambert  v.  Hutchinson,  2 
M.  &i\.  858  ;  10  L.  .1.  C.  P.  213  ; 
Andrews  7-.  Eaton,  7  Ex.  221  ;  21 
L.  ,].  Ex.110. 
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The  court  has  power,  under  s.  9  of  the  Arbitration  Act,    ^^^"'^ '^„ 

■^  111  CH.  Ill,  S.  Z. 

1889,  to  extend  the  time  for  making  an  award  under  the -^ — — 

Public  Health  Act,  1875  (m),  beyond  the  period  limited  by  HeaUh  A^ct*' 
that  act  (7i). 

In  some  instances,  where  by  the  misconduct  of  a  party  to  Time  cn- 
the  submission  the  arbitrators  have  been  unable  to  perform  eq„fty.'" 
their  duty  within  the  time  limited,  as  where  the  seller  pre- 
vented them  from  entering  upon  lands  to  value  them  pursuant 
to  a  contract  for  sale  at  a  price  to  be  fixed  by  arbitration, 
equity  has  enlarged  the  time,  by  directing  the  arbitrators 
to  make  their  award  notwithstanding  the  time  had  expired, 
and  by  enforcing  a  specific  performance  against  the  seller 
according  to  tbeir  valuation  (o). 


SECTION   III. 

OF   KEYOKING   THE   AEBITKATOR'S   AUTIIOlilTY. 

I.  Ilevocatioii  hi/  common  law  at  the  will  of  a  imrty.'] — At      Pakt  II. 
common  law  the  authority  of  the  arbitrator  might  at  any    ^"'  "^'  ^"   ' . 
time  before  the  award  was  made  have  been  revoked  at  the  At  common 

1  -  1  1       •      •  /    N         1       1  1      l'*w  submis- 

pleasure  of  any  party  to  the  submission  (p),  whether  the  sion  revocable 
submission  was  by  agreement  in  writing  {q),  by  bond  (r),  oi' l^^^le*^^^"^^' 
deed  {s),  by  judge's  order  {t),  by  order  of  Nisi  Prius  {21),  or 
by  rule  of  court  {x),  and  notwithstanding  it  was  made  irre- 
vocable by  the  express  words  of  the  submission,  for  nothing 
under  a  legislative  power  could  make  that  irrevocable  which 
was  in  its  nature  revocable,  for  the  arbitrator  being  con- 
stituted and  put  in  the  place  of  the  parties  by  their  consent 

(?w)  38  &  39  Vict.  55,  s.  180(9).  0^)  Newgate     v.    Degelder,     2 

(11)  Knowles  &  Sons  v.  Bolton  Keb.  10,  20,  24. 

Corporation,  [1900]  2  Q.  B.  253  ;  (/•)  Milne  v.    Gratrix,   7  East, 

(59  L.  J.    Q.   B.   481,  overruling  008. 

Mackenzie  and  Ascot  Gas  Co.,  In  (*)  Warburton  r.   Storr,  4   B. 

re,  17  Q.  B.  D.  114  ;  55  L.  J.  Q.  &  C.  103  ;  3  L.  J.  (O.  S.)  K.  B. 

B.  309.  150. 

(0)  Morse  v.   Merest,  C  Madd.  (t)  Aston  v.  George,  2  B.  &  A. 

20.     See  Dimsdale  v.  Robertson,  .395  ;    Greenwood    v.    Misdate,    1 

2  Jones  &  Latouche,  58.  M'Clel.  &  Y.  276. 

{p)  Bac.  Ab.  Arb.  B.  ;  Green  c.  (h)  Green  v.  Pole,  G  Bing.  443  ; 

I'ole,   6   Bing.    443  ;    Com.    Dig.  8  L.  J.  (O.  S.)  C.  P.  149. 

Avb.  D.  5,                                      "  (..)  Ibid. 
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Pakt  II. 
CH.  m.  8.  3. 


Arbitrator 
appointed 
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Arbitration 
clause  not 
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Action  for 
damages  for 
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to  act  for  them,  could  no  longer  act  than  he  had  such  con- 
sent, and  an  award  made  subsequent  to  revocation  was  a 
nullity  (y).  The  power  to  revoke  at  common  law  remained 
even  where  the  submission  had  been  made  a  rule  of 
court  (z). 

"Where  one  arbitrator  had  been,  under  s.  13  of  the  Common 
Law  Procedure  Act,  1854,  appointed  to  act  alone  in  con- 
sequence of  the  failure  of  the  other  x^arty  to  appoint  his 
arbitrator,  it  was  held  that  the  statute  did  not  make  the 
appointment  irrevocable,  but  that  the  party  who  had  failed 
to  appoint  might  revoke  the  statutable  power  (a). 

It  is  to  be  noted  that  even  before  the  Arbitration  Act,  a 
general  clause  in  a  deed,  that  any  disputes  which  might  arise 
should  be  settled  by  an  arbitrator  to  be  agreed  upon,  was  not 
revocable  at  will  like  an  actual  reference  to  a  particular 
arbitrator  (h) ;  but  where  the  arbitrators  were  named  their 
authority  was  revocable  (c).  Now  the  powers  of  arbitrators 
under  a  "  submission  "  cannot,  it  seems,  "  unless  a  contrary 
intention  is  expressed  tlierein,"  be  revoked  without  leave  of 
the  court  or  a  judge  (d). 

The  revocation  of  the  submission  after  it  had  been  made  a 
rule  of  court  was  a  contempt,  and  an  attachment  would 
issue  (e),  or  an  action  would  lie  (/),  against  the  party 
revoking. 

Where  the  submission  was  one  that  could  not  be  made  a 
rule  of  court,  the  only  remedy  was  by  action  for  breach  of 
covenant  (g),  or  agreement  (Ji),  to  refer,  for  the  revocation  is 
a  breach  of  the  promise  to  '''perform  "  the  award  (i). 


(</)  Bac.  Ab.  Arb.  B. 

(z)  House  and  Meier,  In  re, 
L.  II.  0  C.  P.  212  ;  40  L.  J.  C.  P. 
145. 

(a)  Fraser  v.  l^^lircusperger, 
12  Q.  B.  D.  310  ;  53  L.  J.  Q.  B. 
t'>. 

(h)  I'ieicy  v.  Young,  14  Cli.  D. 
200  ;  Christie  v.  Noble,  14  Cli.  D. 
20;i,  notes  ;  Moftatt  v.  Cornelius, 
:','.)  L.  T.  102. 

(c)  Deutsche  Springstofi',  Ac.  v. 
Briscoe,  20  Q.  B.  D.  177  ;  57  L. 
J.  Q.  B.  4. 

{'I)  .Smith  and  Service,  In  re, 
25  Q.  B.  D.  545  ;  b'.)  L.  .J.   Q.  B. 


(e)  Haggett  v.  Welsh,  1  Sim. 
134;  Green  v.  Pole,  6  Bing.  443  ; 
8  L.  J.  (0.  S.)  C.  P.  149 ;  Milne 
V.  Gratrix,  7  East,  608. 

(/)  Skee  V.  Coxon,  10  B.  &  C. 
483  ;  8  L.  J.  (0.  S.)  K.  B.  224. 

((/)  King  V.  Joseph,  5  Taunt. 
452  ;  Noble  v.  Harris,  3  Kob. 
745. 

(/()  Kewgate  v.  Degelder,  2 
Keb.  10,  20,  24 ;  Skee  v.  Coxon, 
10  B.  &  C.  483;  8  L.  J.  (0.  S.) 
K.  B.  224. 

(/)  Warburton  v.  Storr,  4  B. 
S:  C.  103;  3  L.  J.  (• '.  S.)  K.  B. 
15()  ;  Brown  v.  Tanner  1  C.  &  1*. 
051. 
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The  defendant  might  plead  in  answer  that  he  was  justified     1'-^"^  il 
in  revoking  the  submission,  and  if  he  could  show  that  he  had 


good  grounds  for  the  proceeding,  judgment  would  have  l)een  ^"tVe^*'*^'* 
given  in  his  favour  (Jc).  pleaded. 

Where,  however,  a  person  is  appointed  not  as  an  arbitrator  Appointment 
but  only  to  ascertain  the  amount  to  be  paid  in  case  there  cannot  be 
should  be  a  breach  of  contract,  or  to  ascertain  the  quantity  of  r<^voked. 
work  done,  and  the  price  to  be  paid  for  it,  his  authority 
cannot  be  revoked  except  l)y  the  consent  of  both  parties  (/). 

II.  Revocation  hy  leave  of  the  court.\ — The  arbitrary  power  No  rcvocatioa 
of  revocation  having  been  much  abused,  it  was  provided  l)y  ^f  comt,  &c. 
3  &  4  Will.  IV.  c.  42,  s.  39,  that  the  power  of  any  arbitrator  3  &4Wili.IV. 
appointed  by  any  rule  of  court,  judge's  order,  or  order  of  Nisi 
Prius  in  any  action,  or  in  pursuance  of  any  submission  con- 
taining an  agreement  that  such  submission  might  be  made  a 
rule  of  court,  should  not  be  revocable  without  leave  of  the 
court  {m). 

The  section  was  held  to  apply  to  a  submission  which  con- 
tained an  indirect  agreement  that  it  should  be  made  a  rule 
of  court  {%). 

This  section  is  now  repealed  by  the  Arbitration  Act,  1889,  Arbitration 
which  provides  by  s.  1,  that  a  submission  on  a  reference  by  (52  &  53  vict. 
consent  out  of  court  shall  be  irrevocable,  except  by  leave  of  ^-  *^)'  . 

,        ,  submission 

the  court  or  a  judge,  unless  a  contrary  intention  is  expressed  irrevocable 
therein,  and  shall  have  the  same  effect  in  all  respects  as  if  it  w^*^"'^'^*'  '^*^®- 
had  been  made  an  order  of  court.  It  would  seem  that  the 
words  "a  submission  shall  be  irrevocable"  mean  that  the 
power  of  the  arbitrator  cannot  be  revoked  when  he  has  once 
been  appointed;  they  do  not  mean  that  the  agreement  to 
refer  cannot  be  revoked,  because  that  always  was  irrevo- 
cable (0). 

All  the  jurisdiction  and  powers  conferred  upon  the  court  or  Application 
a  judge  by  the  Arbitration  Act  are  now  exercised  by  a  master 

(A)  Brown  v.  Tanner,  1  C.  A"  P.  18  Q.  B.  D.  7  ;  56  L.  J.  Q.  B.  530. 

651  ;  Stewart  V,  Williamson,  2  M.  (*//)  The  Irish  Act  (3  A;  4  Vict. 

&.  P.  765  ;  7  L.  J.  (O.  S.)  C.  P.  c.  105),  s.  63,  has  like  provisions. 

156.  {n)  Mitchell     v.     Governor    of 

(/)  Northampton  Gas  Light  Co.  Ceylon,  21  Q.  B.  D.  408  ;  57  L.  J. 

V.  Parnell,  15  C.  B.  630  ;  24  L.  J.  Q.  B.  524. 

C.  P.  60  ;  Mills  v.  Bayley,  2  H.  (0)  Smith  and  Service,  In  re, 

&  C.  36 ;  32  L.  J.  Ex.  179.     See  25  Q.  B.  D.  545 ;  59  L.  J.  Q.  B. 

Carus-Wilson  and  Greene,  In  re,  533. 
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of  the  Supreme  Court  (p).  Application  for  leave  to  revoke 
should  therefore  be  made  to  a  master  by  a  summons  in 
chambers.  It  should  be  made  before  the  award  is  executed, 
and  will  not  be  granted  ex  parte  (q). 

An  appeal  lies  from  the  master's  order  in  the  ordinary 
way  to  the  judge,  and  where  a  judge  makes  an  order  on  such 
an  appeal  it  is  a  matter  of  practice  and  procedure  under  the 
Supreme  Court  of  Judicature  (Procedure)  Act,  1894  (?-),  and 
the  appeal  from  the  judge  is  to  the  Court  of  Appeal  and  not 
to  the  Divisional  Court  (s).  Having  regard  to  later  decisions 
in  the  Court  of  Appeal,  the  correctness  of  this  case  seems 
questionable  (t). 

The  discretion  of  the  court  in  granting  leave  to  revoke  a 
submission  will  be  exercised  in  the  most  sparing  and  cautious 
manner  (?<). 

If  evidence  is  admitted  by  the  arbitrator  in  respect  of 
matters  beyond  his  jurisdiction,  leave  to  revoke  will  be 
given  (x). 

Where  a  contract  contained  a  clause  that  if  any  disputes 
arose  they  should  be  referred  to  two  corn  factors,  and  a 
question  of  law  arose,  the  court  refused  to  allow  a  revocation,, 
saying  that  the  arbitration  clause  was  meant  to  cover  ques- 
tions of  law  as  well  as  of  fact  (y). 

The  Court  of  Exchequer  in  one  case  intimated,  that  if  an 
arbitrator,  to  whom  an  action  of  debt  is  referred,  received 
evidence  of  a  claim  for  damages  for  breach  of  a  covenant,  as 
recoverable  in  the  action,  notwithstanding  that  the  defendant 
objected  that  such  damages  are  not  claimable  as  a  debt,  the 
defendant  might  properly  apply  for  leave  to  revoke,  since  the 
award  would  be  conclusive  against  him  that  it  was  a  debt  (z). 


(p)  Order  LIV.  r.  12a. 

((■/)  Clarke  v.  Stocken,  5  Dowl. 
32  ;  5  L.  J.  (X.  S.)  C.  P.  190. 

(r)  57  &  58  Vict.  c.  1(5,  s.  I  (4). 

(.s)  Portland  Urban  District 
Council  and  Tilley  &  Cu.,  In  re, 
[189(i]  2  q.  B.  98  ;  G5  L.  J.  Q.  B. 
527. 

(/)  Watson  /•.  Petts,  [1H99]  1 
Q.  J5.  54  ;  07  L.  .1.  (,).  15.  970; 
Lony  /•.  CJreat  Northern  iV:  City 
Kail.  Co.,  [1902]  1  K.  B.  81  .'i  ; 
71  L.  .1.  K.  B.  598  ;  Frero  tt  C<n 
and  North  Shoie  Mill  Co.,  In  re. 


[1905]  1  K.  B.  360  ;  74  L.  J.  K.  B. 
208. 

(i()  Scott  ('.  Van  Sandau,  1  Q. 

B.  102;  Woodcroft   v.    Jones,   S^ 
Dowl.  538;  Wilson  v.  Morrell,  15 

C.  B.  720. 

(.<■)  CJerard  (Lord)  and  London 
&,  North  Western  Kail.  Co.,  In 
re,  [1895]  I  Q.  B.  459  ;  04  L.  J. 
g.  15.  200. 

((/)  Forwood  V.  Watney,  49  L.  J. 
Q.  B.  447. 

(z)  Faviel  v.  Eastern  Counties 
Rail.  Co.,  2  Ex.  344;  17  L.  J.  Ex. 
297. 
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If  an  arbitrator  behind  the  back  of  a  party  receive  evidence      ^''^"'^  l^; 
against  him,  the  evil  is  not  cured  by  the  arbitrator  informing 


him  of  it,  and  offering  to  rehear  tlie  witness  in  his  inesence  ;  Arbitrator 

'  °     _  ^  '  examiniug 

but  the  party  may  decline  to  accede  to  the  proposition,  and  witness 

may  properly  apply  to  have  the  arbitration  stopped,  for  he  ^^^j^"  ^^^^  ^  ^ 

cannot  tell  what  impression  what  the  witness  has  already 

said  may  have  made,  and  cannot  feel  sure  tliat  what  he  might 

afterwards  say  would  remove  it  (a). 

Corruption  in  an  arbitrator  (a),  or  a  discovery  that  an  Corruption. 

umpire   has   improperly  been   appointed    by  lot,  is  a  good  Umpiru  ap- 

ground  for  revoking  the  submission  (b) ;  also  the  fact  that  lot. 

proceedings  have  been  commenced  by  the  arbitrator  against 

one  of  the  parties,  and  are  still  pending  (c),  but  otherwise  if 

proceedings  have  been  instituted  by  one  of  the  parties  against 

the  arbitrator  ((/). 

Though  the  court  be  of  opinion  that  an   arbitrator  has  Whenarbitra- 
...  toi*  willing  to 

wrongly  rejected  admissible  evidence,  and  that  therefore  the  obey  direction 
application  for  leave   to   revoke  was  a  proper  one  it  will  °^  *^^^^^- 
permit  the  reference  to  go  on,  if  it  be  satisfied  that  on  hear- 
ing the  opinion  of  the  court  the  arbitrator  will  receive  the 
evidence  which  he  has  rejected  before  (e). 

The  matter  is  one  entirely  for  the  discretion  of  the  court.  Court  has 
In  one  case  involving  very  large  pecuniary  interests,  the 
House  of  Lords,  thinking  it  right  that  the  arbitrator  should 
be  compelled  to  state  a  case  concerning  certain  evidence 
received  by  him,  gave  leave  to  revoke  unless  the  parties 
agreed  that  the  arbitrator  should  state  a  case  (/).  In  a 
subsequent  instance,  where  the  arbitrator  had  by  the  submis- 
sion power  to  decide  the  question  of  liability  before  assessing 
the  damages,  he  orally  decided  on  the  liability  in  a  manner 
which  the  defendant  thought  contrary  to  law,  and  rejected 
certain  evidence.  The  defendant  thereupon  asked  for  leave 
to  revoke.  The  court,  treating  the  decision  in  the  case  just 
above  cited  as  an  act  of  discretion  and  not  a  decision  of 
law,  refused  even  to  consider  the  legal  questions  as  they  had 

((()  Drew  r.  Drew,  2  Macq.  1.  ('./)  Belcher  r.  Roedean  School, 

„,  „,      „  „    .         .  &c.,  85  L.  T.  4()8. 

(6)  The  European  .1-  American  ^^^^  jj^^^.^  ^.  j^^^    30  j^  j  q   g 

Steam  bhipping  Co.   *'.  Croskey,      nx  .  vir>\^;r,ar>,^  ,■  r>-j,M«a    ^  n   l^ 
H  C.  B.  N.  S.  397  ;  29  L.  J.  C.  P.      ^  .^Robinson  ^.  Davies,  o  Q.  B. 

^^^-  (/)  East  and  West  India  Docks 

(t)  Baring  v.  Doulton,  Gl  L.  J.       r.  Kirk  and  Randall,  12  App.  Cas. 
Q.  B.  704.  .  738 ;  57  L.  J.  Q.  B.  295. 
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,    Part  II.     j^ge^  left  to  the  arbitrator,  and  rejected  the  application  for 
leave  to  revoke  {g). 


Submission  A  submission   by  order  of  a  judge  of  a  county  court  is 

countv'^coiirt    ^°^  "revocable  by  either  party,  except  by  consent  of  the 

not  revocable  judge  {li)!'     From  this  section  it  would  seem  that  with  such 

'  consent  either  party  might  revoke  it,  notwithstanding  the 

other  wished  the  reference  to  proceed. 

The  proviso  in  the  section,  however,  which  contains  a  clause 
that  the  judge  "  may,  with  the  consent  of  loth  parties  afore- 
said, revoke  the  reference,"  must  be  noticed.  The  ordinary  con- 
struction of  the  sentences  would  imply  that  this  clause  applied 
only  in  case  of  proceedings  after  the  award  was  made ;  but  after 
the  award  is  made  there  is  no  longer  anything  to  revoke  :  the 
arbitrator's  power  is  gone.  If  the  clause  is  to  be  considered  as 
generally  applicable,  it  would  seem  in  some  measure  to  militate 
against  the  construction  put  on  the  first  part  of  the  section. 
Submission  On  a  reference  under  the  Lands  Clauses  Act,  1845  {i),  the 

LaidVliaii-  I'^f^ilways  Clauses  Act,  1845  {h),  and  the  Companies  Clauses 
ways,  and  Act,  1845  {I),  each  party,  on  the  request  of  the  other,  shall 
Clauses' Acts  nominate  and  appoint  an  arbitrator  in  the  manner  prescribed 
not  revocable,  jq  \}^q  several  acts ;  and  after  any  such  appointment  shall 
have  been  made,  neither  party  shall  have  power  to  revoke  the 
same  without  the  consent  of  the  other. 
Railway  Under  the  Eailway  Companies  Arbitration  Act,  1859,  one 

Arbitration      Company  having  appointed  an  arbitrator  cannot  revoke  the 
Act,  1859.       appointment  without  the  previous  consent  in  writing  of  the 

other  companies  under  their  common  seal  {m). 
Arbitrator  Under  the  repealed  act  (3  &  4  Will.  IV.  c.  42),  the  court 

bv^LcKiai^       could  not,  it  seems,  give  leave  to  revcke  the  appointment  of 
Government    an  arbitrator  appointed  by  the  Local  Government  Board  («). 

Board. 

Bankruptcy        III.  BauJcriq^tcy  no  revocation.'] — The  bankruptcy  of  a  party, 
no  revocation.  gy]jggqi^ignt  to  a  reference,  will  not  of  itself  operate  as  a  revo- 
cation of  the  submission,  and  the  trustee  in  bankruptcy  has 
no  power  to  revoke  it  (o). 

((j)  Jaincs  V.  James,  213  Q.  B.  D.  (n)  Wakefield   Corporation    v. 

12  ;  58  L.  J.  Q.  B.  424.  Wakefield  Guardians,  4  Times  L. 

(/.)  51  &  .52  Vict.  c.  4;^,  s.  104.  11.  561. 
See  Appendix  of  Statute.s.  (o)  Edwards,  Ex  parte,  3  Mor. 

(i)  8  iSc  9  Vict.  c.  18,  .s.  25.  Bank.  179  ;  Andrews?;.  Palmer,  4 

(A;)  8  it  9  Vict.  c.  20,  s.  12<).  B.    &    A.    250;     Hemsworth  r. 

(I)  8  &  9  Vict.  c.  1(»,  8.  128.  Brian,    1    C.    B.    131 ;    Snook  v. 

(m)  22  &  23  Vict.  c.  59,  s.  11.  Hellyer,  2  Chitt.  43. 
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It  was  in  one  case  decided  that  tlic  bankruptcy  of  one  party      1'a«  i'  '  t-^ 

justified  his  opponent  in  revoking  the  submission  {p).     And '~  '  "^ 

it  probably  would  now  be  considered  by  the  court  or  a  judge 
as  a  good  ground  for  allowing  a  revocation  [q). 

In  an  old  case,  where  the  arbitrator  stood  in  the  situation  Arbitrator  as 
of  a  stakeholder,  the  court  refused  to  set  aside  the  award, 
leaving  the  party  to  raise  the  question  in  a  more  solemn 
manner ;  and  on  the  case  coming  on  again  in  another  form, 
held,  that  as  the  authority  of  the  arbitrator  was  there  coupled 
with  an  interest,  it  was  not  in  that  instance,  at  least,  revoked 
by  the  bankruptcy  (r). 

IV.  Marriage  of  female  parti/.'] — The  marriage  of  a  woman  Marriage  of 
who  was  a  party  to  a  submission   before   the  award  was  '^^"^'^•^  party- 
made  was  formerly  a  revocation  of  the  submission  (-s),  but 

this  is  not  so  now,  as  by  s.  13  of  the  Married  Women's 
Property  Act,  1882  {t),  a  woman  after  her  marriage  continues 
to  be  liable  in  respect  and  to  the  extent  of  her  separate 
property  for  all  contracts  entered  into  by  her  before  her 
marriage. 

It  is  also  provided  by  Order  XVII.  r.  1,  that  "  a  cause  or 
matter  shall  not  become  abated  by  reason  of  the  marriage 
.  .  .  of  any  of  the  parties " ;  and  this  rule  applies  to 
references  under  ss.  13  and  14  of  the  Arbitration  Act,  1889. 

V.  Bevocation  hy  the  refusal  to  act,  or  death  of  the  arhi-  Change  in 
trator.'] — This  ground  of  defeating  the  submission  will  be  character  of 
materially  diminished  by  the  provisions  of  the  Arbitration 

Act,  1889,  noticed  hereafter.  A  change  in  the  character  of 
the  arbitrators  does  not  of  itself  effect  a  termination  of  their 
authority.  Where  arbitrators  were  made  by  order  of  Chancery 
commissioners  to  determine  the  controversy  between  the 
parties,  they  still  retained  the  authority  given  them  by  the 
submission  (u). 

(p)  Marsh  V.  Wood,  9  B.  &€.  (s)  Charnley  v.  Wiustanley,   5 

059  ;  7  L.  J.  (O.  S.)  K.  B.  327.  East,    26G  ;    Bac.    Ab.    Arb.    B. 

(q)  See  Gaffney  v.   Killen,    12  Baron  &  Feme,  E.  ;  Com.   Dig. 

Ir.  C.  L.  Rep.  App.  xxv.  Arb.    D.  5  ;  M'Can  v.   O'Ferrall, 

(r)  Taylor  v.    Shuttleworth,    8  8  C.  &  F.  30. 

Dowl.  281  ;  9  L.  J.  (N.  S.)  G  P.  ^,^  ^,  ^  ,,  y.^^  ^ 

138  ;  Tayler  v.  Marling,  2  M.  &  ^  ^ 

G.  55  ;  10  L.  J.  C.  P.  26  ;  Snook  (u)  Hill  v.  Hill,  Vin.  Ab.  Auth. 

V.  Hellyer,  2  Chitt.  43.  I.  2. 
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Paut  II. 

CH.  III.  s.  3. 

Revocation 
by  disagree- 
mcut  when 
there  is  an 
umpire. 

Death  of 
arbitrator 
forniLrly  a 
revocation. 

Arbitration 
Act,  1889. 
Appointing 
now  arbitra- 
tors on  death, 
refnsal,  or 
incapacity. 


When  there  were  two  arbitrators,  and  also  an  umpire,  who 
was  to  decide  in  case  of  their  disagreement,  and  no  time  was 
limited  for  making  the  award,  the  authority  of  the  arbitrators 
at  common  law  was  terminated  by  their  disagreement,  and 
that  of  the  umpire  commenced  («). 

Formerly  the  death  of  the  arbitrator,  which  of  necessity 
terminated  his  powers,  defeated  the  submission  and  opened 
the  whole  matter  (jj). 

But  by  the  Arbitration  Act,  1889,  s.  5,  in  case  of  death, 
refusal  to  act,  or  incapacity,  of  a  single  arbitrator,  the  court 
or  a  judge  may  appoint  a  new  one  if  the  parties  do  not ;  and 
by  s.  6,  where  one  of  two  arbitrators  fails  for  the  like  causes, 
unless  the  party  appointing  him  appoints  a  fresh  arbitrator, 
the  remaining  arbitrator  may  be  appointed  to  act  alone. 


Death,  .vc,  By  the   clauses   respecting   arbitrations  under  the  Lands 

nndS'the"'    Clauses  Act,  1845  (,:;),  and  the  Eailways  Clauses  Act,  1845  («), 

Land8  and       provision  is  made  that  "  if  when  a   single   arbitrator   shall 

( lauses  Acts,  have  been  appointed,  such  arbitrator  shall  die   or   become 

incapable  to  act  before  he  shall  have  made  his  award,  the 

matters   referred   to   him   shall    be   determined   under   the 

provisions  of  this  or  the  special  act,  in  the  same  manner  as  if 

such  arbitrator  had  not  been  appointed." 

When  the  parties  have  each  appointed  an  arbitrator  under 
either  of  the  above  statutes,  if  either  arbitrator  die  or  become 
incapable,  the  party  who  appointed  him  may  appoint  another 
in  his  place,  and  if  he  fails  to  do  so  within  seven  days  after 
notice  in  writing,  the  remaining  arbitrator  may  proceed  ex 
parte ;  so  if  either  arbitrator  refuse,  or  for  seven  days 
neglect  to  act,  the  remaining  arbitrator  may  proceed  ex  parte 
and  make  an  award  {h). 
Uu<ler  the  Under   the   Companies   Clauses   Act   the   provisions   are 

("lause'rAct.    similar,  except  that  in  all  the  four  events  of  death,  inca- 
jjacity,  refusal,  or  neglect  to  act,  the  party  has  the  option 


(a;)  Tunno  and  Bird,  In  re,  5 
B.  &  Ad.  488;  :}  L.  J.  (N.  S.) 
K.  B.  5.  8ec  Pt.  1 1,  ch.  4,  s.  4, 
d.  4,  comnieuceniont  of  tlie  um- 
pire's antliority. 

(;/)  Crawsliay  '•.  Collins,  .'5 
•Swaiist.  IJO  ;  Clieslyii  i\  Dalby,  2 
\.  iV:  C.   170;    Ilonpcr  r.   Abra- 


hanis,  4  Moore,  3. 

{z)  8  it  y  Vict.  c.  18,  s.  29.  See 
Appendix  of  Statutes. 

(a)  8  &  9  Vict.  c.  20,  s.  130. 
Se(!  Appendix  of  Statutes. 

{h)  8  .t  !)  Vict.  c.  18,  ss.  20,  30  , 
and  8  &  9  Vict.  c.  20,  ss.  127, 
131. 
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of  appointiog  a  new  arbitrator  witliin  seven  days  after  notice       I'^kt  II. 

•  ,  •         /  \  CH.  UI.  .s.  3. 

in  writing  (c).  


Under  the  Railway  Companies  Arbitration  Act,  1859  {d),  Railway 
the    companies    making    the    appointments    are    to    supply  Arbitration 
vacancies  in  the  arbitrators ;   if  they  do  not,  the  Board  of  ^^^^^  i^^'-^- 
Trade  may  make  the  appointment. 

VI.  Revocation  hy  the  death  of  a  partij.~\ — By  the  Arbitra-  Arbitratir>n 
tion  Act,  1889,  s.  1,  a  submission  is  stated  to  be  generally  ^°*'  ^^^''^' 
irrevocable   except   by   leave  of  the  court.     This    prolmbly 
only  means  "  not  revocable  by  any  party,"  as  in  the  statute 
of  Will.  IV,  (c).     Generally,  if  either  of  two   parties   to  a  Whether 
submission  died  before  the  award  was  made,  the  power  of  the  p^rty  a 
arbitrator  under  the  old  law  was  wholly  gone  (/).  revocation. 

But  now  by  Order  XVII.  r.  1,  "a  cause  or  matter  shall  not 
become  abated  by  reason  of  the  marriage,  death  or  bank- 
ruptcy of  any  of  the  parties  if  the  cause  of  action  survive  or 
continue  .  .  .  and  whether  the  cause  of  action  survive  or 
not  there  shall  be  no  abatement  by  reason  of  the  death  of 
either  party  between  the  verdict  or  finding  of  the  issues  of 
fact  and  the  judgment ;  but  judgment  may  in  such  case  be 
entered,  notwithstanding  the  death." 

This  rule  will  apply  to  all  references  under  ss.  13  and  14 
of  the  Arbitration  Act,  1889. 

A  distinction  was    taken  as  to    the    effect   of   death  as  a  Not  when 
revocation  when  the  referee  had   to  state  a  case  instead  of  lYatr.^special 
make  an  award.     Where  a  cause  was  by  order  of  Nisi  Prius  case. 
referred  to  a  barrister,  who  was  to  state  a  special  case,  and 
the  case  was  stated  and  delivered  after  the  death  of  the  defen- 
dant, the  court  refused  to  set  it  aside  [g). 

When  an  arbiter  is  appointed  by  vendor  and  purchaser  to  Xot  by  Scotch 
fix  the  price  of  an  estate  sold,  by  the  law  of  Scotland  the  l^r^it'^^to 
arbiter  is  empowered  to  proceed,  notwithstanding  the  death  fix  price  of 
of  either  party  (Ji). 


estate. 


(c)  8  &  9  Vict.  c.   16,  s.   129.  2  B.  &  A.  394  ;  Rhodes  r.  Haigli, 

See  Appendix  of  Statutes.  2  B.   &   C.  345;    2  L.  J.  (O.  S.) 

((0  22  &  23  Vict.  c.  59.  K.  B.  40. 

(e)  See  Smith  and  Service,   In  ((/)  James  v.  Crane,  3  D.  it  L. 

re,  25  Q.  B.  D.,  per  Lord  Esher,  6G1. 
M.R.,  at  p.  550.  Qi)  Caledonian     Rail.    Co.      v. 

(/)     Toussaint   v.    Hartop,    7  Lockhart,  3  ^lacq.  808  ;  Lord  Sel- 

Taunt.  571  ;  Coox^er   i".   Johnson,  kirk  v.  Nasniith,  Morr.  Diet.  627. 

R.  K 
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Part  IF.         When  one  submission  includes  several  parties  on  the  same 
CH.  ni.  s  3.  1       f.    1 
sicie,  who  have  each  of  them  separate  interests,  the  death  of 

several  in-'  ^    °^^  avoids  the  Submission  only  as  to  him  {i). 

terests,  death       Where  Several  persons  jointly  claimed  a  sum  of  money, 

and  the  dispute  was  referred,  and  one  of  the  claimants  died, 

the  arbitrator  could  not  award  payment  of  the  sum  to  the 

survivors  and  the  executors  of  the  deceased  (Jc). 

Death  of  In  one  instance  the  court  practically  treated  the  death  of 

cation  as  to     ^^  infant  as  a  revocation  of  a  submission,  so  far  as  it  affected 

guardian.        parties  wlio  were  his  guardians  and  trustees.     They  had  joined 

in  a  reference  affecting  lands,  of  which  the  infant  was  tenant 

for  life.     He  died  pending  the  reference.     An  award  made 

against  the  trustees  after  his  death  was,  on  application  to  the 

court,  set  aside  so  far  as  it  related  to  them  (/). 

Clause  to  To  avoid  the  inconvenience  which  resulted  from  this  rule 

beiui,'  a  re-'      of  law,  of  death  being  a  revocation,  it  became  customary  for 

vocation.         ^he  parties  to  insert  a  clause  in  their  submission  providing 

that  the  death  of  either  or  any  of  them  should  not  revoke  the 

authority  of  the  arbitrator,  and  that  the  award,  in  case  of  a 

death,  should    be  delivered    to  the  personal  representative. 

Clauses  to  this  effect  have  been  generally  adopted  since,  as 

they  have  been  decided  to  be  perfectly  valid  and  efi&cacious  to 

keep  alive  the  authority  of  the  arbitrator  {m). 

Usual  form  of      The  usual  clause  runs  thus:    "That   the  award  is  to  be 
tlie  clause.  .  .n-i 

delivered  to  the  parties,  or  either  of  them,  or  if  either  of  them 
should  be  dead  before  the  making  of  the  award,  to  their 
respective  personal  representatives  requiring  the  same."  From 
these  words  the  law  will  imply  a  stipulation  that  the  arbi- 
trator's authority  is  not  to  be  determined  by  a  death,  without 
there  being  any  express  provision  to  that  effect  (n). 
Kftect  of  tlio  The  clause  in  question  amounts  to  an  agreement  that  the 
personal  representative  shall  pay  any  sum  of  money  found 
due  from  the  deceased  either  in  his  lifetime  or  after  his  death, 
Tlie  personal  representatives,  indeed,  cannot  be  compelled  to 
appear  before  the  arbitrator,  nor  can  the  award  be  enforced 

(i)  Reported  2  Archl).  Practice,  Biiig.  435  ;    Dowse    v.    Coxa,    3 

1323,  13tli  od.  ;  1()0.5, 14tli  cd.  Bing.  20  ;  3  L.  J.  (O.  S.)  C.   P. 

(k)  Edmunds  v.  Cox,  3  Doug.  127. 
400.  (n)  Clarke  v.   Crofts,  4  Bing. 

(0  Bristow  V.  Biniis,  .".  1).  it  11.  143  ;  5  L.  J.  (O,  S.)  C.  P.  127  ; 

184.  Lewis    /'.    Winter,   W.   W.    &  D. 

(m)  M'Dougal   /'.  Roljertson,  4  47. 
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by  attachment  against  them ;  but  the  assets  of  the  deceased       I'akt  II. 

are  bound  by  this  agreement  as  by  any  other  simple  con- . 

tract  (o)  ;  and  the  executors  will  be  bound  to  contribute  to 
the  costs  of  the  reference  and  award  which  have  been  paid  by 
a  surviving  party  to  the  solicitor  jointly  employed  by  him  and 
the  deceased  to  conduct  the  reference  on  tlieir  behalf  (i?). 

In  an  action  of  tort  referred  to  arbitration,  before  verdict,  No  effect  in 
where  the  plaintiff  died,  and  the  award  was  made  afterwards, 
it  was   held    that   this  clause  had  no  effect,  and   that   the 
award  was  a  nullity,  as  the  right  of  action  for  the  tort  was 
determined  by  the  death  (q). 

It  is  provided  in  the  Lands  Clauses  Act,  1845  (r),  the  Death  no 
Eailways  Clauses  Act,  1845  (s),  and  the  Companies  Clauses  un^°r\\'ie 
Act,  1845  (t),  with  respect   to   references  under  those  acts,  Lands,  Rail- 

WtlVS    Sllfl 

that  after  the  appointment  of  an  arbitrator  by  either  party,  Companies 
the  death  of  either  party  shall  not  operate  as  a  revocation.       Clauses  Acts. 


(o)  Lewin  V.  Holbrook,  2Dow]. 
N.  S.  991 ;  12  L.  J.  Ex.  267  ; 
Tyler  v.  Jones,  3  B.  &  C.  144  ; 
Dowse  V.  Coxe,  3  Bing.  20.  See 
Hare  and  Milne,  In  re,  6  Bing. 
N.  C.  158. 

(p)  Prior  ('.  Hembrou',  8  M.  & 
W.  873. 


(q)  Bowker  v.  Evans,  15  Q.  B. 
D.  505  ;  54  L.  J.  Q.  B.  421. 

(/•)  8  &  9  Vict.  c.  18,  s.  25. 
See  Apjiendix  of  Statutes. 

(s)  8  &  9  Vict.  c.  20,  s.  126. 
See  Appendix  of  Statutes. 

(0  8  &  9  Vict.  c.  10,  s.  128. 
See  Appendix  of  Statutes. 
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CHAPTEE  IV. 

THE     POWER   AND     DUTY   OF   THE   ARBITRATOR    BEFORE 
MAKING  THE   AWARD. 


SECTION  I. 


Part  II. 
CH.  IV.  s.  1. 


OF   PROCEEDINGS    IN    THE   REFERENCE. 

I.  Serving   the   suhmission   on   the  arbitrator.'] — When  an 

order  is  made  referring  any  cause  or  matter  or  any  question 

Procuring  and  therein,  the  solicitor  of  one  of  the  parties  should  procure  the 

of  reference,    order  of  reference  from  the  proper  officer  of  the  court  (a),  and 

serve  it  on  the  arbitrator  without  any  great  delay,  for  the 

original  time  limited  for  making  the  award  is  often  very 

short.     A  copy  of  the  order  should  also  be  served  upon  the 

solicitor  of  the  opposite  party. 

Submission.         Where  there  is  no  order  of  reference,  the  submission  should 

be  left  with   the  arbitrator,  as  it   is  the   document   which 

authorises  liis  proceedings  and  defines  his  powers.    He  usually 

requires  it,  also,  for  the  purpose  of  from  time  to  time  making 

the  necessary  indorsements  on  it.     It  is  advisable,  therefore, 

to  take  a  copy  of  it  before  it  is  served. 


Power  of 
arbitrator  to 
say  how 
reference  to 
be  conducted. 


To  fix  time 
and  place  of 
meeting. 


II.  Poiver  of  the  arlitrator  to  regulate  the  proceedings  in  the 
reference.] — The  mode  in  which  the  reference  is  to  be  con- 
ducted used  to  depend  entirely  upon  the  arbitrator.  The 
courts  will  not  often  review  his  discretion,  provided  he  acts 
within  his  authority  according  to  the  principles  of  justice, 
and  behaves  fairly  to  each  party  (h).  It  usually  lies  entirely 
with  tlie  arljitrator  to  appoint  the  time  and  place  of  meeting 
for  proceeding  in  the  reference,  and  it  is  the  duty  of  the 
parties  to  attend  to  his  appointment  {c).     In  general,  soon 


(a)  Arcli.  Prac.  100(1,  14th  ed. 

{b)  Tillam  v.  Copp,  5  C.  B. 
211  ;  Hewlett  v.  Laycock,  2  C. 
&  P.  574;  Haigh    r.    Haigh,  ^1 


L.  J.  Ch.  420  ;  3  Dc  G.  F.  &  J. 
167. 

(r)  Fetlierstone    v.    Cooper,    {) 
A^'a.  ()7. 
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after  the  submission  is  made,  the  party  who  wishes  to  go  on    ^,^5'-^'^''^  g^^j 
with  the  reference  will  call  upon  the  arbitrator,  deliver  to 


him  the  submission,  and  request  him  to  appoint  a  meeting. 
It  is  usual  to  try  to  arrange  some  day  by  agreement  that  is 
convenient  for  all  parties  ;  but  if  such  an  arrangement  cannot 
be  made  and  it  be  necessary  for  the  arbitrator  to  make  the 
appointment,  he  generally  gives  to  the  party  applying  for 
it  a  written  appointment,  specifying  the  time  and  place  at 
which  the  parties  and  their  witnesses  are  to  appear  {d).  The 
arbitrator  ought  not  to  fix  on  too  early  a  day,  considering 
that  he  must  give  the  parties  time  to  get  up  their  proofs 
and  collect  their  witnesses ;  nor,  when  either  party  is  anxious 
to  press  on  the  case,  ought  he  on  light  grounds  to  appoint  a 
distant  day,  for  delay  in  the  decision  often  causes  serious 
inconvenience  to  the  party  entitled  to  recover,  and  may 
amount  even  to  practical  injustice. 

The  partv  obtain  ins  the  written  appointment  should  serve  Serving 

n-  1-  ^^        ,11  ^1        ^       ■l.^  •      appointment 

a  copy  of  it  on  his  opponent  without  delay,  or  at  least  withm  on  opponent. 
a  reasonable  time  before  the  day  of  meeting. 

The  arbitrator  may  revoke  the  appointment  he  has  given,  Power  of 
if  he  shall  think  fit.     If  from  any  cause  either  party  find  that  rescind 
he  will  not  be  able,  or  that  it  will  be  very  inconvenient  for  appointment. 
him  to  attend  at  the  specified  time,  he  should  give  timely 
notice  of  it  both  to  his  opponent  and  to  the  arbitrator ;  and 
the  latter  will  in  his  discretion  either  insist  on  his  attendance 
or  put  off  the  meeting  and  appoint  another  day  (e). 

But  the  discretionary  power  of  the  arbitrator  in  the  whole  The  exercise 
conduct  of  the  case,  though  large,  never  was  absolute  (except  ^^^^  ^^en 
perhaps  in  the  case  where  a  government  board  was  made  an  reviewed  by 
arbitrator  by  statute)  (/),  and  his  decision  would  have  been 
reviewed  by  the  courts  and  his  award  set  aside  if  it  were 
made  to  appear  that  in  the  course  which   he  had  pursued 
he  had  acted,  though  with  the  best  intentions,  unfairly  to 
either  party  {g). 

It  is  the  duty  of  a  party  who  intends  to  employ  counsel  in  Notice  of 
the  reference  to  give  notice  of  his  intention  to  his  opponent  eou^geh^'^ 


(d)  For  forms  of  appointment,  len  Rail.  Co.  v.  The  Ulster  Rail, 

see  Appendix  of  Forms.  Co.,  8  De  G.  M.  &  G.  487. 

(c)  See  Eastham    v.    Tyler,     2 

Bail  Court  Rep.  13G.  (</)  Haigh  v.   Haigh,   31  L.  J. 

(/)  The    Newry    &    Enniskil-  Ch.  420;  3  De  G.  F.  &  J.  157. 
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Ordinary 
course  of  a 
reference. 


Refusing  to 
bear  counsel. 


Rffusing  to 
allow  stranger 
to  be  present. 


Excluding 
otlior  persons 


Arbitr.'itor 
palling  in  an 
atlornrv. 


previous  to  the  meeting,  in  order  that  the  latter  may,  if  he 
please,  provide  himself  with  the  like  assistance.  On  an 
occasion  where  no  such  notice  had  been  given,  and  one  side 
aj)peared  by  counsel,  and  the  other  side  complained  of  the 
want  of  notice,  and  begged  for  a  postponement  in  con- 
sequence with  a  view  to  instruct  counsel  on  his  part,  and 
the  arbitrator  refused  to  put  off  the  meeting,  the  court 
held,  that  in  refusing  the  request  he  had  not  performed  his 
duty  of  acting  fairly  between  the  parties,  and  consequently 
annulled  the  award  (h). 

Generally,  the  inquiry  before  an  arbitrator  is  assimilated 
as  near  as  may  be  to  the  proceedings  on  a  trial  in  the  courts. 
In  the  ordinary  course,  at  the  appointed  time  and  place,  the 
parties  appear  with  their  witnesses  to  support  their  respective 
cases.  They  are  usually  attended  or  represented  by  their 
solicitors  or  counsel,  who  conduct  the  proceedings  on  behalf 
of  their  respective  clients. 

It  seems  that  it  is  competent  to  arbitrators  to  decline  to 
hear  counsel  if  they  think  fit,  though  in  many  cases  they 
would  be  wrong  if  they  refused  the  party  the  privilege  of 
appearing  by  counsel  (i). 

In  an  earlier  case  an  arbitrator  in  a  farming  case,  who 
refused  to  allow  a  stranger  skilled  in  agriculture  to  remain 
in  the  room  to  assist  the  defendant's  attorney  in  his  conduct 
of  the  case,  was  held  not  to  have  exceeded  the  discretion 
vested  in  him  by  law  (^■). 

And  more  recently,  when  an  arbitrator  had  excluded  from 
some  of  the  meetings  the  son  of  one  of  the  parties  who  was 
conversant  with  the  accounts  of  the  partnership  which  were 
in  dispute,  and  also  a  shorthand  writer,  the  attendance  of 
l)oth  of  whom  the  party  wished  to  have,  the  Lords  Justices 
set  aside  the  award,  saying  that  the  party's  interest  might 
have  Ijeen  unfairly  prejudiced,  no  reasons  being  shown  to 
justify  the  exclusion  (/). 

Where  a  cause  was  referred  to  a  mining  agent,  objection 
liaving  l)een  made  l»y  the  defendant  to  a  legal  arbitrator,  and 
the  mining  agent  called  in  an  attorney  to  sit  with  him,  and 


{h)  Whatley  v.  Morland,  2 
Dowl.  249;  .",  L.  J.  (N.  S.)  Kx. 
58. 

(i)  Mac(|iiccii  and  The  Notting- 
ham Caledonian  Society,  In    re, 


0  C.  B.  N.  H.  71»3;  Collier  v-. 
Hicks,  2  ]}.  &  Ad.  (KkJ. 

(/.)  Tillam  /-.  Copp,  5  C.  B.  211. 

(0  lliiigh  V.  Haigh,  'M  L.  J. 
Ch.  420  ;  ^;3  De  G.  F.  S:J.  157. 
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the  defendant  protested  in  vain  against  it  and  retired,  the      I'aht  II. 
award  made  ex  parte  was  set  aside,  the  court  considering  the    ^-"-  ^^^  '^^  ^- 
course  pursued  by  the  arbitrator  objectionable  (m). 

An  arbitrator  authorised  to  employ  any  person  not  objected  Employing 
to  hy  any  of  the  imrties  as  an  accountant  to  assist  him,  after  accountaut. 
the  last  meeting  and  without  notice  to  any  of  the  parties 
employed  an  accountant :   it  was  held  that  the  proceeding 
was  irregular  and  vitiated  the  award  (u). 

An  arbitrator  may  properly  and  conveniently  take  the  Examinint,' 
examination  of  a  sick  or  infirm  person  at  that  person's  own  ^'*^^  person. 
residence  {o). 

The  ordinary  course  of  procedure  on  a  reference  as  at  a  Ordinary 
trial   in  court   is    that   the   party,  upon  whom  the  burden  procedure  on 
of  proof  lies  in    the  first   instance,  begins  and  he  or  his  refeience. 
counsel  opens  his  case  and  produces  his  evidence.     When  his 
case  is  closed  the  opposite  party,  if  he  adduces  any  evidence, 
proceeds  by  himself  or  his  counsel  to  open  his  case  and  com- 
ment upon  that  of  the  other  party ;  and  at  the  conclusion  of 
his  evidence  he  sums  up  the  whole  case,  and  the  party  who 
began,  or  his  counsel,  has  the  right  to  reply.     If  the  defending 
party  offers  no  evidence  a  statement  is  made  to  that  effect, 
and  the  party  who  began,  or  his  counsel,  then  sums  up  his 
case.    After  which  the  defending  party  or  his  counsel  replies 
upon  the  whole  case  (p). 

It  is  very  improper  in  an  arbitrator  to  accept  hospitality  Arbitrator 
from  one  of  the  parties ;  and  if  the  invitation  be  given  with  hosmtali^y 
the  intent  or  have  the  effect  of  inducing  the  arbitrator  to  act  from  a  party, 
unfairly,  the  court  will  set  aside  the  award  {q). 

Before  taking  any  step  in  the  reference,  it  is  advisable  for  Arbitrator 
the  arbitrator  to  look  carefully  to  the  terms  of  the  submission,  ^nditum 
to  see  if  it  contain  any  provision  which  makes  the  doing  of  precedent, 
any  act  a  condition  precedent  to  his  entering  upon  the  arbi- 
tration.    As,  for  instance,  if  the  agreement  of  reference  direct 
that  the  arbitrator  is  to  take  a  view  of  the  premises,  the  sub- 
ject of  the  dispute,  a  certain  time  before  the  proceeding  with 

(m)  Proctor  v.  Williamson,  29  (p)  See  Order  XXXVI.  rr.  3(J, 

L.  J.   C.  P.  157;  8  C.  B.  N.  S.  49  ;  and  Roscoe's  Nisi  Prius  Ev., 

386.  lGthed.,271. 

(n)  Tidswell,  In   re,  33  Beav.  (7)  Hopper,    In    re,   L.    E.   2. 

213.  Q.  B.    307  ;    30  L.  J.  Q.   B.  97 ; 

(0)  Tillam    v.   Copp,   5    C.    B.  Moseley  r.  Simpson,  L.  R.  16  Eq. 

211.  220 ;  42  L.  J.  Ch.  739. 
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Declaration 
under  the 
Lands  and 
Kailways 
Clauses  and 
Public  Health 
Acts,  condi- 
tion pre- 
cedent. 


Declaration 
may  be  made 
before  any 
justice. 


Kail  way 
Companies 
Arbitration 
Act,  1859. 


Arbitration 
Act,  1889. 
Conduct  of 
references 
under  order 
of  court. 


the  reference,  he  should  take  such  view  within  the  prescribed 
period,  or  it  might  afterwards  be  urged  against  the  validity  of 
the  award  that  he  had  not  acted  in  pursuance  of  the  powers 
entrusted  to  him  (r). 

Under  the  Lands  Clauses  Act,  1845  (s),  the  Eailways 
Clauses  Act,  1845  (t),  and  the  Public  Health  Act,  1875  (u), 
before  any  arbitrator  or  umpire  shall  enter  into  the  considera- 
tion of  the  matters  referred  to  him,  under  the  provisions  of 
those  acts,  he  is  to  make  and  subscribe,  in  the  presence  of  a 
justice,  a  solemn  declaration  in  the  form  provided  in  the 
statutes,  that  he  will  decide  honestly  and  to  the  best  of  his 
ability.  Many  statutes  which  provide  for  arbitration  incor- 
porate the  Lands  Clauses  Act,  1845,  and  an  arbitrator  or 
umpire  appointed  under  any  such  statute  must  be  careful  to 
make  the  required  declaration.  An  umpire  who  was  appointed 
on  the  17th,  and  made  his  declaration  on  the  27th  of  the 
same  month,  before  he  entered  on  the  matter  referred,  was 
held  to  have  made  it  in  due  time  (x). 

The  declaration  may  be  made  before  a  justice  of  the  peace 
of  any  county.  The  interpretation  clause,  s.  3,  does  not  limit 
the  jurisdiction  to  take  it  to  a  justice  of  the  peace  of  the 
county  in  which  the  matter  in  dispute  arose  (y). 

Under  the  Eailway  Companies  Arbitration  Act,  1859, 
"  except  where  and  as  the  companies  otherwise  agree,  the 
arbitrator,  the  arbitrators,  and  the  umpire  respectively  may 
proceed  in  the  business  of  the  reference  in  such  manner  as  he 
and  they  respectively  shall  think  fit  "  (z). 

By  the  Arbitration  Act,  1889,  s.  15,  in  references  by  order 
of  the  court,  or  a  judge  in  any  cause  or  matter,  the  arbitrator 
is  deemed  to  be  an  officer  of  the  court,  and  "  shall  have 
such  authority  and  shall  conduct  the  reference  in  such 
manner  as  may  be  prescribed  by  rules  of  court,  and  subject 
thereto,  as  the  court  or  a  judge  may  direct."  This  provision 
does  not  apply  to  arbitrations  under  references  out  of  court. 
The  rules  of  court  applicable  are  as  follows  : — 


(r)  Spence  v.  Eastern  Counties 
Rail.  Co.,  7  Dowl.  G97. 

(s)  8  &  d  Vict.  c.  18,  8.  33.  See 
Ai>])endix  of  Statutes. 

(l)  8  A  9  Vict.  c.  20,  s.  134. 
Sec  Appendix  of  Statutes. 

(u)  :w  A- .".!» Vict.  c. .%,  K.  180  (10). 


(x)  Bradshaw's  Arbitration,  12 
Q.  B.  502 ;  17  L.  J.  Q.  B.  302. 

(v)  Davies  v.  The  South  Staf- 
fordshire Rail.  Co.,  21 L.  J.  M.  C. 
52. 

(z)  22  it  23  Vict.  c.  .'»!),  s.  11). 
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Order  XXXVI.  r.  48,  E.  S.  C.  (1883),  "Where  any  cause      Paht  ii. 

.  CH.  IV.  S.   1. 

or  matter,  or  any  question  in  any  cause  or  matter,  is  reterred  

to  a  referee,  he  may,  subject  to  tlie  order  of  the  court  or  a  I'li'^-'o  of  trial. 

judge,  hold  the  trial  at  or  adjourn  it  to  any  place  which  he 

may  deem  most  convenient,  and  have  any  inspection  or  view,  View. 

either  by  himself  or  with  his  assessors  (if  any),  which  he  may 

deem  expedient  for  the  better  disposal  of  the  controversy 

before  him  (a).     He  shall,  unless  otherwise  directed  by  the 

court  or  a  judge,  proceed  with  the  trial  de  die  in  diem,  in  a  Trial  <le  die 

similar  manner  as  in  actions  tried  with  a  jury."     This  latter 

provision  is  directory  only  (b).     And  where  the  arbitrator  is 

appointed    "  otherwise   than   by   order   of    the    court,"    the 

provisions  as  to  sitting  de  die  in  diem  do  not  apply  (c). 

Eule  49.  ''  Subject  to  any  order  to  be  made  by  the  court  EvMence. 
or  judge  ordering  the  same,  evidence  shall  be  taken  at  any 
trial  before  a  referee,  and  the  attendance  of  witnesses  may  Attendance  of 

AVlijDGSSGS 

be  enforced  by  subposna,  and  every  such  trial  shall  be  con- 
ducted in  the  same  manner,  as  nearly  as  circumstances  will 
admit,  as  trials  are  conducted  before  a  judge." 

Eule  50.  "  Subject  to  any  such  order  as  last  aforesaid,  the  Disi^ovcry. 
referee  shall  have  the  same  authority  with  respect  to  discovery 

and  production  of  documents,  and  in  the  conduct  of  any  Conduct  of 
-  .  1     ,     •     1       reference. 

reference  or  trial,  and  the  same  power  to  direct  that  judg-  ,  ,        , 

ment  be  entered  for  any  or  either  party,  as  a  judge  of  the 

High  Court." 

This  rule  gives  power  to  a  referee  in  a  reference,  under  Inspection  of 

s.  14  of  the  act,  to  make  an  order  for  the  inspection  of  the 

property  about  which  the  dispute  arises.     The  court  also  has 

the  power,  but  the  application  to  inspect  should  in  the  first 

instance  be  made  to  the  referee  (d). 

Where  an  action  was  referred  for  trial  to  an  official  referee,  Commission 

to  take 
it  was  held  that  he  had  power  under  this  rule  to  make  an  evidence. 

order  granting  a  commission  to  examine  witnesses  abroad  (e). 

A  referee  has  power  to  make  a  peremptory  appointment  reremptory 

'-  1.  1.        J      i- 1.  appointment. 

for  the  hearing  of  the  reference,  subject  to  the  control  of  the 
court  if). 

00  Barnett    r.    Aldridge,    &c.  1  Q.  B.  545  ;  02  L.  J.  Q.  B.  607. 

Co.,  4  Times  L.  R.  16.  (c)  Hayward  v.  Mutual  Reserve 

(b)  Robinson  r.   Robinson,   35  Association,  [1891]  2  Q.  B.  23(5. 
L.  T.  337.  (/)    ^^'enlock      (Baroness)      /'. 

(c)  Order  XXXVI.  r.  55o.  River  Dee  Co.,  53  L.   J.  Q.  B. 
(rf)  Macalpine  v.  Calder,  [1893]      208. 
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The  Queen's  Bench  Divisional  Court  refused  to  hear 
an  appeal  from  the  refusal  of  a  referee  to  postpone  the 
hearing,  and  said  the  applicant  might  apply  to  a  judge  at 
chambers  (g). 

In  the  earlier  case  of  Byrne  v.  Brown  (h),  where  an  oflBcial 
referee  had  added  parties  as  defendants  and  there  was  an 
appeal  on  the  ground  that  he  had  no  jurisdiction  to  make 
the  order,  the  appeal  was  heard  by  the  Divisional  Court,  the 
question  whether  the  appeal  should  have  been  heard  by  a 
judge  in  chambers  not  being  raised. 

Eule  51.  "  Nothing  in  these  rules  contained  shall  authorise 
any  referee  to  commit  any  person  to  prison  or  to  enforce  any 
order  by  attachment  or  otherwise." 

Eule  52  gives  power  to  the  referee  to  submit  questions  to 
the  court. 

Eule  52a.  "Eules  49  to  52  of  Order  XXXVI.  shall  apply 
where  any  cause  or  matter  or  any  question  or  issue  of  fact  is 
referred  to  an  official  referee." 

Eule  55c.  "The  provisions  of  Eules  48  to  55  of  Order 
XXXVI.  and  of  Eule  55b  (i)  shall  apply  where  any  cause 
or  matter,  or  any  question  or  issue  of  fact  therein,  is  referred 
to  an  officer  of  the  court  or  to  a  special  referee  or  arbitrator. 
Provided  that  where  the  arbitrator  is  appointed  otherwise 
than  by  an  order  of  the  court,  the  provisions  of  Eule  48,  as  to 
sitting  de  die  in  diem,  shall  not  apply." 

The  hours  for  the  official  referees  to  sit  are  to  be  from  ten 
till  four  p.m.  on  every  day  during  the  sittings,  except 
Saturday,  when  they  are  to  sit  from  ten  to  one  p.m.  (Order 
LXIII.  r.  IG.) 


III.  U/iforcinf/  the  attendance  of  ivitnesses.'] — The  attendance 
of  witnesses  is  now  enforced  by  the  provisions  of  ss.  8  and  18 
of  the  Arl)itration  Act  (52  &  53  Vict.  c.  49),  which  are  in 
the  following  words  : — 


{(J)  Richard  y.  Talbot,  38W.R. 
478. 

(A)  'M  W.  R.  r,!»2. 


(i)  Rule   551!   gives   an  official 
referee  power  over  costs. 
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References  hij  Consent  oiit  of  Court.  cu.  iv.  s.  i. 


Sect,  8.  "  Any  party  to  a  submission  may  sue  out  a  writ  of  WitncHs 
subpa3na  ad  testificandum,  or  a  writ  of  subpcena  duces  tecum,  gybMe^na 
but  no  person  shall  be  compelled  under  any  such  writ  to 
produce  any  document  which  he  could  not  be  compelled  to 
produce  on  the  trial  of  an  action." 

General. 

Sect.  18. — "  (1.)  The  court  or  a  judge  may  order  that  a  rower  to 
writ  of  subpoena  ad  testificandum,  or  of  subpcena  duces  tecum,  ^''^v^} 

^  .  .      attendance 

shall  issue  to  compel  the  attendance  before  an  official  or  special  of  witness 

P  1     f>  1  -1.     i  •  ^  -i  witliiii  United 

reieree,  or    beiore   any  arbitrator  or   umpire,  oi   a  witness  ivinf'dom. 
wherever  he  may  be  within  the  United  Kingdom. 

"  (2.)  The  court  or  a  judge  may  also  order  that  a  WTit  of  Habeas 
habeas  corpus   ad  testificandum  shall  issue  to  bring  up  a  "Corpus, 
prisoner  for  examination  before  an  ofi&cial  or  special  referee, 
or  before  any  arbitrator  or  umpire." 

By    Order  XXXVI.   r.   49   (set   out   ante,   p.    137),  the  Snbpoena. 
attendance  of  witnesses  may  be  enforced  by  subpoena. 

Where  tlie  witness  is  in  England,  a  writ  of  subpoena  issues  Witness  in 
now  at  the  Writ  Department,  Central  Office,  as  of  course,  and  ^"S'aiia- 
without  any  order  in  all  references  to  which  the  Arbitration 
Act,  1889,  applies.     Where  the  witness  is  in  any  other  part  In  other  parts 
of  the  United  Kingdom,  in  order  to  compel  his  attendance  Kin  °dom. 
at  a  reference,  an  order  that  the  writ  of  subpoena  shall  issue 
must  be  obtained  from  a  master  in  chambers.     The  application 
for  the  order  is  made  ex  parte  on  affidavit. 

Over  the  parties,  as  distinguished  from  witnesses,  the  court  Autliority  of 
in  general  possesses  authority  independently  of  any  statute,  parties. 
by  virtue  of  the  parties'  own  agreement  in  the  submission  to 
produce  all  documents  {h),  either  expressed  or  deemed  to  be 
included  therein  by  the  Arbitration  Act,  1889,  s.  2. 

On  a  reference  of  an  action  and  all  matters  in  difference  by  Discovery. 
a  judge's  order,  it  was  held  that  under  the  R.  S.  C,  1875, 
Order  XXXI.  r.  12,  the  court  had  no  jurisdiction  to  grant 
an  order  for  an  affidavit  as  to  documents,  but  that  the 
whole  jurisdiction  as  to  discovery  was  transferred  to  the 
arbitrator  (/). 

(A)  Arbuckle  v.  Price,  4  Dowl.  (0  Penrice  v.  Williams,  23  Ch. 

174.  D.  353  ;  52  L.  J.  Ch.  593. 
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Copies  of  bankers'  books  are  evidence  of  the  books  before 
arbitrators,  and  may  be  verified  by  affidavit  (m). 

A  county  court  judge  has  authority  to  issue  subpoenas  to 
compel  the  attendance  of  witnesses  before  an  arbitrator 
appointed  by  order  of  the  county  court  and  consent  of 
parties  (n).  So  he  may  commit  to  prison  a  party  who  refuses 
to  produce  documents  according  to  the  terms  of  the  order  of 
reference  (o). 

Tlie  court  has  power  to  issue  a  commission  to  take  evidence 
abroad  in  the  case  of  a  compulsory  arbitration  by  statute 
where  the  application  is  made  in  a  "  matter "  within  Order 
XXXVII.  r.  5  (jp).  But  it  has  no  such  power  in  an  arbi- 
tration by  consent  out  of  court,  such  reference  not  being  a 
"  matter  "  within  this  rule  (q). 

A  dissentient  member  of  an  old  company  which  is  being 
wound  up  for  the  purpose  of  reconstruction  under  the 
Companies  Act,  1862,  has  no  right  to  inspect  the  books  of 
the  old  company  for  the  purpose  of  determining  whether 
to  accept  the  price  offered  or  to  go  on  with  the  arbitration 
respecting  the  value  of  his  interest  (r). 

IV.  Parties  attending  the  arhitrator  ^privileged  from  arrest^ 
— The  power  of  compelling  the  attendance  of  witnesses  gives 
to  the  proceedings  of  an  arbitrator,  even  though  no  action  be 
pending,  a  judicial  character,  and  protects  the  parties,  the 
solicitors,  and  the  witnesses  appearing  before  him,  from 
arrest,  eundo,  morando,  et  redeundo,  in  the  same  manner  as 
on  a  trial  at  law  (s).  But  there  is  no  protection  in  cases 
where  the  witness  could  not  be  compelled  to  attend.  A 
voluntary  attendance,  however,  when  the  attendance  might 
be  enforced,  does  not  deprive  him  of  his  privilege  {t). 

The  protection  extends  during  the  adjournment  of  an 
arbitration  from  one  period  to  another  of  the  same  day,  or 


(m)  Stat.  42&4;J  Vict.  c.  11. 

(n)  Ackary,  In  re,  3  Cli.  D.  125. 

(ji)  Richards  v.  CuUerii,  7  Q.  B. 
D.  (323. 

(p)  Mysore  West  Gold  Mining 
Co.,  In  ro,  42  Ch.  1).  5.%  ;  58 
L.  J.  Ch.  731. 

(>l)  Shaw  V.  Ronaldson,  [1892] 
1  Q.  B.  91  ;  01  L.  J.  Q.  B.  141. 
Soo  Dreyfus  Jind  I'uul,  In  re,  9 
'I "iuies  L.  Jl.  3.")«. 


(y)  Morgan's  Case,  28  Ch.  D. 
620. 

(.s)  Webb  V.  Taylor,  1  D.  cl-  L. 
676  ;  13  L.  J.  Q.  B.  24  ;  Spence 
V.  Stuart,  3  East,  89  ;  Randall  v. 
(Jurney,  3  B.  &  A.  2.52  ;  1  Cliitt. 
Rci).  679  ;  Ricketts  iK  (iarney,  7 
I'rice,  699  ;  1  Chitt.  Rep.  682  ; 
Moore  ('.  Booth,  3  \'es.  350. 

(/)  Webb  V.  Taylor,  1  D.  it  L. 
67(i ;  13  L.  .1.  Q.  "B.  24. 
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when  the  adiournraeut  is  from  day  to  day,  but  not  when      l^^"''  H- 

"'  •         /    \  CH.  IV.  s.  1. 

many  days  are  to  elapse  before  the  next  meeting  {u).  


The   arbitrator,   however,  has   no   power   to   discharge    a 
witness  or  party  arrested  in  his  presence  (x). 

V.  ExamincUion  of  the  witnesses  on  oath.^ — Most  orders  of  "Wlien  cxami- 
reference  require  that  the  witnesses  shall  give  their  evidence  "athTequisite 
on  oath.  When  such  is  the  case,  the  arbitrator  is  not  at 
liberty  to  receive  testimony  given  without  that  sanction, 
except  by  consent  of  the  parties.  By  not  persisting  at  the 
time  of  examination  in  requiring  that  the  witness  should  be 
sworn,  a  party  will  be  taken  to  have  assented  to  the  omission 
of  the  oath(//).  Even  where  the  defendant  objected  that  a 
witness  tendered  by  the  plaintiff  could  not  l^e  examined,  as 
he  had  not  been  sworn  before  a  judge,  but  the  objection  being 
overruled  by  the  arbitrator,  afterwards  called  witnesses  in 
answer  who  gave  their  testimony  unsworn,  he  was  taken  not 
only  to  have  waived  any  right  to  object,  but  to  have  acquiesced 
in  the  course  pursued  (s). 

If  the  submission  run,  that  the  arbitrator  "  shall  be  at  When  dis- 

crGtiontirv 

liberty,  if  he  shall  think  fit,  to  examine  the  parties  and  their 
respective  witnesses  on  oath,"  it  is  left  to  the  option  of  the 
arbitrator  whether  he  will  examine  them  on  oath  or  not, 
although  one  of  the  parties  require  the  witnesses  to  be 
sworn  (a). 

One  of  the  provisions  of  Schedule  I.  of  the  Arbitration  Act,  Eftect  of 
1889,  which  are  deemed  to  be  included  in  submissions  by  con-  "^^^^VooJ? " 

"^  Act,  1889. 

sent,  is,  that  the  parties  and  those  claiming  through  them  shall  Swearing 

submit  to  be  examined  on  oath  or  affirmation,  and  that  the  ^^'  '^^^s^^- 

witnesses  shall  be  so  examined  if  the  arbitrators  think  fit.    And 

by  s.  7  of  that  act,  tlie  arbitrators  or  umpire  acting  under  a 

submission  out  of  court  have  power,  unless  a  contrary  intention 

appear,  to  administer  an  oath  to  parties  and  witnesses. 

The  Evidence  Act,  1851  (&),  s.  16,  provides  that  "  every  Arbitrator, 

court,  judge,  officer,  commissioner,  arbitrator,  or  other  person  fj^^^^gter 

now  or  hereafter  having  by  law  or  by  consent  of  parties  oath. 

(m)  Spencer'?;.  Newton,  6A.  &E.  (z)  Allen  r.  Francis,  9  Jur.  091 ; 

623  ;  Temple,  Ex  parte,  2  V.  &  B.  4  D.  &  L.  607,  n.     See  Smith  r. 

391;  Russell,  Ex  parte,!  Rose,  278.  Sparrow,  16  L.  J.  Q.  B.  139;  4 

(a;)  See   Taylor    on    Evidence,  D.  &  L.  604. 

1132,  8th  ed.  (a)  Smith  r.  Goff,  14  M.  &  W. 

iy)  Ridoat  v.  Vye,  1  B.  &  P.  91  ;  264. 

Biggs  V.  Hansen,  16  C.  B.  562.  (b)  14  &  15  Vict.  c.  99. 
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authority  to  hear,  receive,  and  examine  evidence,  is  hereby 
empowered  to  administer  an  oath  to  all  such  witnesses  as  are 
legally  called  before  them  respectively." 

The  usual  course  now  is  to  have  the  witnesses  sworn  before 
the  arbitrator  at  the  meeting  at  which  they  attend  to  give 
their  evidence. 

By  the  Arbitration  Act,  1889  (c),  s.  22,  '•'  Any  person  who 
wilfully  and  corruptly  gives  false  evidence  before  any  referee, 
arbitrator,  or  umpire,  shall  be  guilty  of  perjury  as  if  the 
evidence  had  been  given  in  open  court,  and  may  be  dealt  with, 
prosecuted,  and  punished  accordingly." 

By  the  enactments  of  the  Lands  Clauses  Act,  1845  {d), 
the  Eailway  Clauses  Act,  1845  (e),  the  Piailway  Companies 
Arbitration  Act,  1859  (/),  and  the  Companies  Clauses  Act, 
1845  {g),  arbitrators  or  umpires  appointed  under  those  statutes 
'*  may  examine  the  parties  or  their  witnesses  on  oath,  and 
administer  the  oaths  necessary  for  that  purpose."  And  they 
should  examine  them  on  oath  unless  the  solemnity  is  dispensed 
with  {h). 

No  particular  form  of  words  is  necessary  to  make  the  oath 
good  in  law  {%). 

In  the  case  of  an  ordinary  reference,  if  the  submission 
provided  "  so  that  the  witnesses  be  examined  on  oath,"  the 
award  would  be  set  aside  if  affidavits  were  read  (h). 

It  may  here  be  noticed  that  persons  are  liable  to  punish- 
ment for  attempting  to  deceive  an  arbitrator  in  other  ways 
than  by  perjury.  The  Court  of  Crown  Cases  Eeserved  held 
that  manufacturing  false  evidence  with  intent  to  mislead  a 
judicial  tribunal  which  might  be  called  into  existence  was  an 
indictable  misdemeanour  at  common  law.  Thus,  when  a  man 
fraudulently  tampered  with  samples  of  grain,  taken  according 
to  the  custom  of  the  trade  for  the  usual  arbitration  in  case 
of  dispute,  with  intent  to  make  the  quality  appear  different, 
he  was  held  to  be  guilty  of  a  misdemeanour,  even  though  no 
arbitration  took  place  {l). 


{<:)  52  &  53  Vict.  c.  49. 
(rf)  8  &  9  Vict.  c.  18,  s.  32. 
(e)  8  &  9  Vict.  c.  20,  s.  133. 
(/)  22  tt  23  Vict.  c.  59,  s.  18. 
(.7)  8  tS:  9.  Vict.  c.   10,   s.    132. 
See  Aiij)oiuli.\  of  Statutes. 

(/O   Wakefield  *;.  Llaiielly  Rail. 


&c.  Co.,  34  Beav.  245. 

(;')  See  the  forms  of  oaths  and 
allinnations  in  the  A2)peudix  of 
Forms. 

(A)  Banks  v.  Banks,  1  Gale,  4G. 

(0  R.  V.  Vreoncs,  [1891]  1  Q.  B 
3(i0. 
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VI.  Diitij  of  the  ayhUi'cUor  to  hear  the  evidence.]— The  arbi-      P-^^^'  ^^-^ 
trator  should  hear  all  the  evidence  material  to  the  question 


which  the  parties  choose  to  lay  before  him  as  on  a  trial  ^^';J'^\^,'j'\'^^'^^^ 
before  a  iury.  It  has  been  said  that  he  may  exercise  some  all  the 
discretion  as  to  the  quantity  of  evidence  he  will  hear  (wi) ; 
but  declining  to  receive  evidence  on  any  matter  is,  under 
ordinary  circumstances,  a  delicate  step  to  take,  for  the 
refusal  to  receive  proof  where  proof  is  necessary  is  fatal 
to  the  award  ()i). 

In  order  that  the  above  statement  may  not  give  rise  to  any 
misconception,  it  may  here  be  proper  to  call  attention  to  the 
wide  distinction  in  principle  between  refusing  to  hear  evidence 
on  any  particular  matter,  and  rejecting  a  piece  of  evidence 
deemed  by  the  arbitrator  inadmissible,  for  we  shall  see  further 
on,  that  the  exercise  of  the  arbitrator's  judgment  in  receiving 
or  rejecting  evidence  according  to  his  opinion  as  to  its  admis- 
sibility is  not  open  to  review  (o). 

In  order  to  make  out  a  case  entitling  the  party  to  impeach  Evidence 
the  award,  the  witnesses  must  be  distinctly  tendered  to  the  tendered, 
arbitrator  for  hearing.     It  is  not  enough  to  put  an  abstract 
proposition  to  an  arbitrator,  and  upon  his  answer  to  decline 
to  give  evidence  or  prefer  a  claim.     The  party  should  tender 
a  specific  case  and  specific  evidence  (|j). 

If  an  arbitrator,  to  whom  an  action  for  not  repairing  a  Awarding 
house  has  been  referred,  make  his  award  on  a  view  of  the  i^„  evidence, 
premises  without  calling  the  parties  before  him,  the  court  will 
set  aside  the  award  ;  for,  though  the  premises  may  almost  tell 
their  own  tale,  yet  there  may  be  other  facts  which  ought  to 
be  inquired  into,  such  as  payments  by  the  party,  or  excuses 
for  not  repauing  (q). 

Still  less  can  an  award  stand  where  the  arbitrator  hears  Hearing  one 

side  only, 
one  side  only  (r). 

Even  when  the  refusal  to  hear  one  side  is  not  wilful,  the 

award  will  be  bad  (s). 

(m)  Nickalls    ;'.  Warren,   6  Q.  644  ;  Grazebrook  v.  Davis,  5  B.  & 

B.  015  ;    per  Lord  Uenman,  C.J.,  C.  534. 

618  ;  S.   C.,    14   L    J.  Q.   B.  75.  ^  )  Anon.,  2  Chitt.  Rep.  44. 

See  Maplm  Sands,  In  re,  71  L.  T.  )X  ^     , ,.',          ^,       ^            o 

5(3   594_  (/•)  Braddick    v.   Thompson^  8 

U)  Johnstone  v.  Cheape,  5  Dow,  East   344 ;    Pliipps   v.   Ingram,  3 

247.  Dowl.  069. 

(o)  See  Pt.  II.  ch.  4,  s.  1,  d.  11.  (.■>)  Sharpe  v.  Bickerdye,  3  Dow, 

{p)  Craven  v.  Craven,  7  Taunt.  102. 
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When  arbi- 
trator may 
refuse  to  liear 
evidence. 


Wlien  pecu- 
liarly skilled 
in  tlie  matter, 


Deciding  on 
samples. 

Usage  to 
iiward  on 
value  of 
repairs,  on 
inspection 
without 
evidence. 


But  when  the  submission  recited  that  the  arbitrator  had 
been  appointed  on  account  of  his  skill  and  knowledge  of  the 
subject,  and  one  of  the  parties  brought  before  him  a  statement 
of  certain  facts  which  he  alleged  to  be  material,  and  offered 
to  support  it  by  proof,  the  House  of  Lords  held  the  arbitrator 
justified  in  refusing  to  receive  it,  if,  taking  all  the  matters 
alleged  to  be  facts  into  consideration,  yet  having  his  own 
local  knowledge  to  guide  him,  and  all  the  circumstances  in 
his  view,  he  felt  that  such  facts  would  have  no  effect  upon 
his  determination  (t). 

In  a  later  case,  when  it  was  referred  to  surveyors  to  settle 
the  amount  of  rent  and  the  other  terms  of  a  lease  of  a  coal 
mine,  one  objection  to  the  award  was  that  the  arbitrators 
examined  no  witnesses.  Lord  Chancellor  Cranworth  said, 
"  I  do  not  agree  in  tlie  suggestion  that  it  was  incumbent  on 
the  arbitrators  to  examine  witnesses.  I  do  not  think  that  is 
the  meaning,  when  a  matter  is  referred  to  surveyors  and 
people  of  skill  to  settle  what  the  value  of  the  property  to  be 
bought  or  let  is.  Necessarily,  they  are  entrusted  from  their 
experience  and  their  observation  to  form  a  judgment  which 
the  parties  referring  to  them  agree  shall  be  satisfactory ; 
therefore  I  do  not  think  there  was  anything  of  importance 
in  their  not  examining  witnesses,  provided,  bona  fide,  they 
meant  to  say,  *  We  know  sufficient  of  the  subject  to  decide 
properly  without  examining  witnesses  ' "  (?<). 

An  arbitrator  experienced  in  cloth  was  held  justified  in 
deciding  upon  inspection  of  samples  only  (x). 

A  usage  for  arbitrators  appointed  to  determine,  as  between 
outgoing  and  incoming  tenants  of  a  farm,  the  value  of  the 
away-going  crop,  and  the  deductions  for  want  of  repair  of 
the  farm- buildings  and  fences,  to  make  their  award  on  an 
inspection  of  the  crops  and  premises,  without  notice  to  the 
parties  and  without  evidence,  may  be  good,  but  no  usage  can 
justify  the  arbitrator  in  hearing  one  party  and  his  witnesses 
only  in  the  absence  of,  and  without  notice  to,  the  other 
party  (y). 


(t)  Johnstone  v.  Cheapo,  5  Dow, 
247. 

(.()  Eads  V.  Williams,  24  L.  J, 
Ch.  531.  See  liottoniley  v. 
Ambler,  38  L.  T.  N.  S.  545.     See 


Pt.  IT.  ch.  4,  s.  2,  d.  1. 

(.t)  Wright  V.  Howson,  4  Times 
L.  R.  38(}. 

(i/)  Oswald  ('.  Lord  Grey,  24 
L.  J.  Q.  B.  OJ). 
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It  is  a  matter  in  the  discretion  of  au  arbitrator  wliethei'  he      P^kt  ii. 
will  view  premises  or  not  (;:).  — '- — '  "   '  ■ 

Under  Order  XXXVI.  r.  48,  where  any  cause  or  matter  ^^®^- 
or  question  therein  is  reterred  the  referee  or  arbitrator  may 
have  any  inspection  or  view  by  himself  or  with  assessors, 
which  he  may  deem  expedient. 

Accordinii  to  Turner,  L.J.,   tlie  award    of  a  government  Statutory 

°  ,  ./  .     .  1  ,  •  arbitrator's 

board,  such  as  the  railway  comnnssioners,  made  arbitrators  absolute 

by  statute,  cannot  be  set  aside  by  the  courts  for  hearing  discretion. 

witnesses  behind  the  backs  of  the  parties,  on  the  ground  that 

they  have  an  absolute  discretion,  and  are  only  responsible  to 

parliament  for  its  exercise  (a). 

On  a  general  reference  by  an  executor  respecting  differ-  Rejecting 
°  ,  .  ,  1  .    1  1  ■  evideuce  of 

ences  between  his  testator  and  a  third  person,  an  arbitrator  want  of 

is  not  justified  in  rejecting  evidence  offered  by  the  executor  assets. 

to  show  that  he  has  no  assets  to  meet  the  demand  upon  his 

testator's  estate  (b). 

The  arbitrator  should  be  careful  not  to  mislead  the  parties  Misleading 

,  1  .  .,,  ,     ,  party  by 

into  a  supposition  that  the  case  is  still  open,  and  then  un-  ^ward  before 
expectedly  to  make  his  award.  Foi'  if  the  arbitrator,  after  ^^^^  closed. 
promising  to  hear  some  witnesses,  make  his  award  without 
calling  them,  or  giving  notice  that  he  shall  not  examine 
them  (c) ;  or  if,  after  declaring  that  he  can  take  no  further 
proceedings  in  the  reference  till  some  books  of  account 
have  been  looked  into  and  examined,  he  make  his  award 
without  giving  notice  to  the  parties  that  he  has  found  the 
inspection  of  the  books  unnecessary  ((/),  the  award  will  be 
set  aside. 

If,  though  there  has  been  some  needless  delay,  an  arbitrator  Closing  case 
do  not  give  the  party  who  has  caused  it  proper  opportunity 
to  go  into  his  case,  but  make  his  award  too  hastily,  without 
giving  the  party  due  notice  of  his  intention  to  do  so,  the 
court  will  set  the  award  aside  (e).  Where  a  party  desired 
the  arbitrator  to  defer  making  his  award  until  he  should 

(2)  Munday  v.  Black,  9  C.  B.  (d)  Pepper  i".  Gorliani,  4  Moore, 

N.  S.  557  ;  30  L.  J.  C.  P.  193.  148. 

(a)  The  Newry  &  Enniskilleu  (e)  Doddington   v.   Hudson,    1 

Rail.  Co.  V.  The  Ulster  Rail.  Co.,  Bing.  384  ;  Bedington  v.  Southall, 

8  De  G.  M.  &  G.  487.  4  Price,  232  ;  Gladwin  v.  Chilcote, 

(6)  Riddell  t'.  Sutton,  5  Bing.  9  Dowl.  550 ;  Haigh  v.  Haigh,  31 

200.  L.  J.  Ch.  420  ;  3  De  G.  F.  &  J. 

(c)  Earl    V.    Stocker,   2   Vern.  157  ;  Tryer  r.  Shaw,  27  L.  J.  Ex. 

251.  320. 

E.  L 
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Party  askiuj 
to  be  heard. 


Party  asking 
for  time. 


Refusing  to 
re-oi^en  case. 


Refusing  to 
wait  for 
absent 
witness. 


Arbitrator 
should  take 
notes  of  the 
evidence. 


satisfy  him  as  to  some  things  which  the  arbitrator  took  to  be 
against  him ;  as  this  was  within  two  or  three  days  before  the 
time  for  making  the  award  was  out,  the  arbitrator  refused  his 
request,  and  made  his  award ;  yet,  as  it  seemed,  there  was  a 
just  ground  for  the  pLaintiff's  desire  to  be  heard,  though  it 
did  not  appear  that  the  plaintiff  was  ready  to  be  heard,  within 
the  time,  the  court  set  aside  the  award  (/). 

So,  while  the  matters  were  still  open,  and  the  one  party 
asked  to  be  heard  and  the  umpire  refused  and  made  his 
award,  it  was  set  aside  {g). 

If  a  party  be  surprised  by  an  unexpected  case  set  uj)  by 
his  opponent,  and  ask  for  time  to  inquire  into  the  matter, 
it  is  proper  for  the  arbitrator  to  comply  with  his  request, 
and  to  give  reasonable  opportunity  for  investigating  the 
matter  {h). 

When  the  case  is  closed,  it  is  in  the  discretion  of  the 
arbitrator  whether  he  will  re-open  it  and  receive  further 
evidence  {i). 

Where  an  arbitrator  refused  to  wait  for  the  return  of  an 
alleged  material  witness,  absent  on  a  voyage  to  China,  and 
made  his  award,  the  court  declined  to  interfere  with  the 
exercise  of  his  discretion  (Jc) . 

As  a  general  practice,  the  arbitrator  should  carefully  take 
notes  in  writing  of  everything  material  stated  by  the  wit- 
nesses, in  order  that  he  may  be  enabled  to  do  full  justice 
])etween  the  parties,  by  going  over  the  whole  collectively  and 
deliberately,  by  accurately  comparing  what  a  witness  says  at 
first  with  what  he  admits  on  cross-examination,  and  what  one 
witness  states  with  what  a  second  witness  deposes  to.  Even 
when  the  case  is  so  short  that  the  arbitrator  can  safely  trust 
to  carrying  all  the  evidence  in  his  head,  it  is  advisable  that 
there  should  be  written  minutes  of  the  evidence,  in  case  any 
ulterior  proceeding  be  taken  on  the  award,  and  the  arbitrator 
be  required  to  give  information  respecting  the  proceedings 
before  him. 


(/■)  Spettigue 
P.  W.  -.MM. 


Cai'pL'uter,   .3 


((/)  Mauiulur,   In   le,   49  L.  T. 

(h)  Solomon  v.  Solomon,  28  L, 
.1.  Ex.  129. 


('(■)  Ringer  v.  Joyce,  1  Marsh, 
404.  See  Hall  and  Anderton,  In 
re,  8  Dowl.  320  ;  Lardiin  r.  Ellis, 
11  W.  R.  281;  Hemming  v. 
l»arker,  14  ^V.  R.  328. 

(A)  (Jindcr  v.  Curtis,  14  C.  B. 
N.  S.  723. 
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VII.  Power  of  the  arhitrator    to   call  for   dociime)its.\ — A       ''Aur  II. 
submission  usually  contains,  or  is  deemed    to  contain  (l),       \^'  " 
an   agreement   that   the   parties   shall    prod  ace    before   the  CJiiUmg  '-t 
arbitrator  all  books,  papers,  deeds,  and  writings,  relating  to 

the  matters  in  difference  between  them,  as  the  arbitrator 
shall  require. 

The  order  of  reference  now  generally  used  under  s.  14  of 
the  Arbitration  Act,  1889  (m),  gives  to  the  referee  the 
same  authority  with  respect  to  discover}''  and  production  of 
documents  as  is  vested  in  a  judge  of  the  High  Court. 

If  on  a  general  reference  the  arbitrator  call  for  certain  Arbitrator 
books  of  account,  it  is  no  answer  for  the  party  who  is  ordered  accouuts'^to 
to  produce  them  to  say  that  they  relate  to  accounts  long  since  decide  what 

11  1         i  .i  •!•         ,         n        ,^  1  •  are  mutters  iu 

settled,  and  not  now  matters  m  dispute ;  tor  the  arbitrator  difference. 
is  for  this  purpose  to  determine  what  are  the  matters   in 
dispute  («). 

In  references  under  the  Lands  Clauses  Act,  1845  (o),  the  Power  uuder 
Kail  ways  Clauses  Act,   1845  (j;),  the   Eailway  Companies  Raiiways.^'and 
Ai-bitration  Act,  1859  (q),  and  the  Companies  Clauses  Act,  (^ompanies 
1845  (/'),  the  arbitrators,  or  the  umpire,  are  empowered  to 
call  for  the  production  of  any  documents  in  the  possession  or 
power  of  either  party  which  he  or  they  may  think  necessary 
for  determining  the  question  in  dispute. 

VIII.  Dull/  of  the  arbitrator  to  receive  no  evidence  unless  both  Arbitrator 
jjarties  are  j^resent.] — An  arbitrator  can  hardly  be  too  scrupu-  ^g?"^  private' 
lous  in  guarding  against  the  possibilitv  of  beincc  charQcd  with  statement 

.J      1^  n  -.1     1     Ti  .•  ^T   •  ,  •■■  1      from  a  party, 

not  dealing  equally  with  both  parties.  Neither  side  can  be 
allowed  to  use  any  means  of  influencing  his  mind  which  are 
not  known  to,  and  capable  of  being  met  and  resisted  by,  the 
other.  As  much  as  possible  the  arbitrator  should  decline  to 
receive  private  communications  from  either  litigant  respecting 
the  subject-matter  of  the  reference.  It  is  a  prudent  course 
to  make  a  rule  of  handing  over  to  the  opponent  all  written 
statements  sent  to  him  by  a  party,  and  to  take  care  tliat 
no    kind    of  communication   concerning   the   points    under 

(0  52  &  53  Met.  c.  49,  Sched.  (o)  8  &  9  \'ict.  c.  18,  s.  32. 

^'  P\  T>   c.  n    1  QQo   *       V    AT  (P)  8  &  9  \'ict.  c.  20,  s.  133. 

(m)  R.  S.  C,  1883,  App.  K.,  No.  ^^  ^  ' 

53a.     See  Order  XXX\'I.  r.  50.  i'L)  22  &  23  Vict.  c.  59. 

()i)  Arbuckle  v.  Price,  4  Dowl.  (/•)  8  it  9  \^ict.   c.   16,  s.  132. 

174.  See  Appendix  of  Statutes. 

l2 
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tjliould 
examine 
witness  in 
presence  of 
both  parties. 


Irregular 
examination 
avoids  award. 


Referring 
back  award. 


Hearing 
evidence  in 
absence  of 
party. 


discussion  be  made  to  him,  without  giving  information  of 
it  to  the  other  side. 

Except  in  the  few  cases  where  it  is  unavoidable,  as  where 
the  arbitrator  is  justified  in  proceeding  ex  parte,  both  sides 
must  be  heard,  and  each  in  the  presence  of  the  other.  How- 
ever immaterial  the  arbitrator  may  deem  a  point  to  be,  he 
should  be  very  careful  not  to  examine  a  party  or  a  witness 
upon  it,  except  in  the  presence  of  the  opponent.  If  he  err  in 
this  respect  he  exposes  himself  to  the  gravest  censure,  and 
the  smallest  irregularity  is  often  fatal  to  the  award  (.s). 

Where  some  witnesses  attended  before  the  arbitrator  to 
give  evidence  on  behalf  of  the  defendant,  and  he,  notwith- 
standing the  parties,  pursuant  to  his  recommendation,  had 
agreed  to  produce  no  more  evidence,  received  the  testimony 
of  these  witnesses,  the  parties  and  solicitors  on  both  sides 
being  absent,  Lord  Eldon,  C,  set  aside  the  award,  on  the 
ground  that  the  evidence  had  been  improperly  admitted, 
although  the  arbitrator  swore  that  the  evidence  thus  received 
had  had  no  effect  on  his  award ;  the  learned  judge  being  of 
opinion  that  no  court  should  permit  an  arbitrator  to  decide 
so  delicate  a  matter  as  whether  a  witness  examined  in  the 
absence  of  one  of  the  parties  had  an  influence  on  him  or 
not  (t). 

The  Court  of  Queen's  Bench  on  two  subsequent  occasions 
adopted  the  rule  laid  down  by  Lord  Eldon  (u). 

Although  there  may  have  been  some  irregularity  in  the 
proceedings  before  the  arbitrator,  the  court  will  not  set  aside 
the  award,  where  no  personal  misconduct  or  gross  disregard 
of  proper  rules  is  suggested,  but  will  send  back  the  award 
to  the  same  arbitrator  (x). 

In  a  case  in  the  House  of  Lords,  Lord  Cran worth,  L.C., 
said  that  he  agreed  with  Lord  Eldon,  that  the  principles  of 
universal  justice  required  that  the  person  who  is  to  be  pre- 
judiced by  the  evidence  ought  to  be  present  to  hear  it  taken  ; 
iiiid  that  an  arbitrator  entirely  misconceived  his  duty  who 


(.•()  Harvey  v.  Shelton,  7  Beav. 
4.5.0  ;  13  L.  J.  Cli.  4(i(i;  Hick,  In 
re,  8  Taunt.  <i94 ;  Drew  v.  Drew, 
'2  Macq.  1 ;  Tidswell,  In  re,  33 
Beav.  213. 

(t)  Walker  r.  Frobinlier,  (i  ^'es. 
70  ;  Ketherstonc  i'.  Cuuj)er,  '.J  Xgs. 
(37. 


((f)  Dt)b,son  V.  Groves,  6  Q.  B. 
G.37;  14  L.  J.  Q.  B.  17;  Plews 
and  Middleton,  In  re,  (5  Q.  B. 
845  ;   14  L.  J.  Q.  H.  l.'W. 

(:>■)  Anning  r.  Hartley,  27  L.  ,1. 
Ex.  14.5.  See  Tid.swell,  In  re,  3;J- 
Beav.  213. 
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took  upon  himself  to  hear  evidence  hehind  the  back  ot"  the      ^*"'^  ^^■ 

.  ,    .  .  .      ,    .  CH.  IV.  s.  1. 

party  interested  in  controverting  it  (y). 


This  course  of  conduct,  of  examining  one  party,  or  the  No  exception 
witnesses  of  one  party,  or  receiving  evidence  from  one  party,  J^grc^ant 
in  the  absence  of  the  other,  is  often  adopted  by  mercantile  :>ibitrator. 
arbitrators.     But  the  courts,  in  the  above  instance,  and  in 
many  others,  have  strongly  repudiated  the  idea  that  a  dif- 
ferent course  is   allowable,  in   this   respect,  in  the   case  of 
mercantile   referees ;    and   although    the   lawful    usage    of 
merchants  may  be  imported  into  the  contract  of  reference, 
they  have  said  that  the  practice  of  receiving  evidence  wliich 
the  party  affected  has  no  opportunity  of  meeting  is  not  a 
lawful  usage  (z). 

Where  an  arbitrator  in  a  dispute  between  the  landlord  and 
outgoing  tenant  in  respect  of  a  farm  spent  two  hours  going 
over  the  farm  with  the  tenant,  in  the  absence  of  and  without 
notice  to  the  landlord,  the  award  was  set  aside  (a). 

Notwithstanding  the  necessity  of  avoiding  in  general  any-  inquiry 
thing  like  ex  parte  proceedings,  it  was  decided  by  the  House  ^dmits'or'dis- 
of  Lords,  in  one  case,  to  be  no  objection  to  the  award,  tliat  P^^es  items, 
the  arbitrator  had,  in  the  absence  of  one  of  the  parties,  called 
in  the  other,  and  asked  him  whether  he  admitted  or  disputed 
certain  items  in  an  account,  and  had  merely  taken  his  answer 
to  that  question  (h). 

If  on  a  reference  it  is  arranged  that  the  accounts  should  he  Trivate  state- 
referred  to  an  accountant,  and  that  either  party  is  to  be  at  accountant, 
liberty  to  examine  the  books  in  his  presence,  it  does  not  seem 
objectionable  for  either  party,  when  attending  separately 
before  the  accountant,  to  give  explanations  respecting  the 
items ;  for  the  accountant  is  not  the  judge,  but  only  an  assis- 
tant of  the  arbitrator  on  the  occasion  (c) . 

But  where  an  accountant  was  by  the  submission  to  be 
employed  to  examine  and  report  to  the  arbitrator,  on  the 
books,  accounts,  and  works,  and  the  accountant  received 
explanations  from  one  party  as  to  items  in  the  accounts  in 
the  absence  of  tlie  other,  Lord  Justice  Turner  said  that  that 

(;/)  Drew  v.  Drew,  2  Macij.  1.  (a)  Gregson  and  Armstrong,  In 

(z)  Matson  r.  Trower,  1  Ry.  &  re,  70  L.  T.  lOG. 

Moo.   17 ;    Harvey  v.   Shelton,  7  (b)  Anderson  r.  Wallace,  3  C.  iV: 

Beav.    455;    13   L.   J.   Ch.   4G(i ;  F.  20. 

Brook  and  Delconiyn,   In  re,    1(5  (c)  Harvey  c.  Shelton,  7   Beav. 

C.  B.  N.  S.  403;  33  L.  J.  C.  P.  240.  455  ;  13  L.  J.  Ch.  4GG. 
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Part  II.  was  a   course  of  proceeding  which  the    Court  of  Chancery 

CH     IV    S.  1. 

"  could   not   possibly    sanction.     He    also    reprehended    the 


accountant   for  assuming  the  authority  of  excluding    from 
a  meeting  before  him  the  son  of  one  of  the  parties  whom  the 
father  wished  to  attend  (d). 
Party's  agent       If  the  plaintiff's  agent  for  conducting  the  reference  assent 
consentiDt;-.      j.^^  ^^^  defendant  calling  on  the  arbitrator  alone,  and  pro- 
ducing his  books  before  him,  the  plaintift'  cannot  object  to 
the  award  on  the  ground  of  the  private  meeting  between  the 
defendant  and  the  arbitrator  (c). 
Private  meet-       Though  we  have  seen  that  in  general   serious  objections 
done 'in  the^    ^^^7  ^®  made  to  the  proceedings,  if  a  meeting  takes  place  of 
reference.        which  One  of  the  parties  has  no  notice,  yet  if  at  a  meeting  so 
held  nothing  is  done  except  to  discuss  the  question  of  adjourn- 
ment, and  the  meeting  is  in  fact  adjourned  without  the  sub- 
jects of  the  reference  being  entered  upon,  the  court,  it  seems, 
will  not  set  aside  the  award  on  the  mere  ground  of  the  party 
having  had  no  notice  of  such  a  meeting  being  held  (/). 

Partieti  may         IX.    Waiving  objection  to  irregular  conduct  of  the  arhitrator.'] 

\vaive  irregu-  — Though  the    arbitrator   may  have   been   guilty   of   some 

irregularity  in  the  course  of  the  reference,  it  will  not  vitiate 

the  award,  if  the  conduct  of  the  parties  be  such  as  shows 

that   they   waive    any  objection  on  account  of  it ;    but  the 

waiver  must  be  clearly  made  out  (//),  and  the  party  must  be 

shown  to  have  full  knowledge  of  the  defect  which  he  is  said 

to  Avaive  (h). 

lui proper  If  by  the  terms  of  the  submission  the  arbitrators  are  to 

'  f  t^e*^°"^^°^    appoint  an  umpire  previous  to  entering  on  a  consideration  of 

the  matters  referred,  and  they  enlarge  the  time  for  making 

the  award  before  they  appoint  an  umpire,  and  the  parties, 

with  knowledge  of  these  facts,  attend  a  meeting  before  the 

arbitrators,  they  will  be  taken  to  have  waived  the  objection 

as  to  the  irregular  enlargement  of  the  time  (?"). 

(d)  Haigh  V.  Haigh,  31  L.  J.  12  A.  iK:  E.  767;  10  L.  J.  Q.  B. 

Ch.  420  ;  3  De  G.  F.  &  J.  157.  22  ;  Jenkins,  In  re,  1  Dowl.  N,  S. 

/  \  Tj       u             u  ,,i„»   'i  -n^  27G  ;  II  L.  ,1.  Q.  B.  71  ;   Drew  v. 

r,  ^')  "=i!L\',^*""   '  •    '^'^"^"'^  ^  ^^  Dro;,  2  Mac.i.  I. 

^•'^'•'"'^-                          ,         _  (A)  Diunley,    Earl    r.  London, 

(/)  Morpliett,  In  re,  2  D.  iV  L.  ciiatliani     tV"     Dover    Kail     Co., 

mi  ;  14  L.  J.  Q.  H.  2r.<..  l   J{.  2  H.  L.  4:?. 

((/)  Salkeld  and   fS later,  In  re,  (/)  Hick,  In  re,  8  Taunt.  694. 
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Even  if  the  arbitrators,  without  any  authority,  ap])oint  an      I'-^'^t  ^i- 
umpire,  and  he  be  guilty  of  the  irreguLarity  of  examining 


the  parties  separately,  his  decision  cannot  be  imi)eached  by  Imp''»per 
them,  if  they  attend  before  him  and  make  no  objection  (Jc).     of  umpire. 

So  also  it  was  held,  that  where  the  arbitrators  excluded  the  private 
parties  and  their  solicitors,  and  examined  witnesses  privately,  ^f '|™tnegge° 
if  either  party  intended  to  take  advantage  of  it,  he  ought  to 
have  given  notice  at  the  time  that  he  intended  to  rely  on  it 
as  an  objection  (/) ;  and  if  a  party  attend  meetings  after 
knowing  that  the  arbitrator  has  examined  witnesses  behind 
his  back,  and  without  objecting,  he  lias  waived  the  irregu- 
larity (m). 

So  if  at  a  meeting  improperly  convened,  and  in  the  absence  Irregular 
of  both  parties,  the  arbitrators  receive  evidence,  which  they  ^^^  '°°" 
strike  out  on  its  being  objected  to  at  the  next  meeting,  a 
party  will  not  be  permitted  to  invalidate  the  award  on  the 
ground  of  the  reception  of  evidence  in  an  irregular  manner, 
if  afterwards  he  has  gone  on  with  the  case,  examining  and 
cross- examining  the  witness  (n). 

Eehearing  the  case  before  all  three  arbitrators  cures  the  Eehcarlnii-. 
irregularity  of  the  proceedings  before  two  only,  the   third 
arbitrator  having  been  by  mistake  at  first  appointed  as  umpire, 
and  considered  an  umpire  (o). 

Where  a  party  objected  to  evidence  received  in  his  absence  Attending 

J    ,  1      ■        V  J--  i--  c  11      meetings  after 

and  to  exclusion  irom  certain  meetings  ot  persons  whom  he  inegularity 
reasonably  wished  to  attend  on  his  behalf,  his  not  receding  not  neces- 

.  .  sarily  a 

from  the  reference,  and  allomng  the  remaining  business  to  be  waiver, 
transacted  ex  parte,  was  not  treated  as  an  acquiescence  in  the 
irregularities,  it  being  clear  on  the  evidence  that  he  had  no 
intention  of  waiving  the  objection  (p). 

A  party  who  appears   before   an  arbitrator  and  protests  Attending 
against  his  having  any  authority,  and  has  his  protest  over-  ™n^^e^prote8t 
ruled,  does  not,  by  cross-examining  his  adversary's  witnesses, 
and  calling  witnesses  on  his  own  behalf,  preclude  himself 
from  afterwards  objecting  that  the  award  is  void  (q). 

(k)  Matson  v.  Trower,  1  Ry.  &  16  Eq.  226 ;  42  L.  J.  Ch.  739. 
Moo.  17.  (2J)  Haigh  r.  Haigh,  31  L.   J. 

(0  Hewlett  r.  Laycock,  2  C.  S:  Ch.  420 ;  3  De  G.  F.  i'c  J.  157. 
P.  574.  (./)  Davies   r.    Price,   34  L.  J. 

(m)  Drew  ('.  Drew,  2  Maccj.  1.  Q.  H.  8  ;    Ringland   r.   Lowndes, 

(n)  Kingwell  v.  Elliot,  7  Dowl.  17  C.  B.  N.  S.  514  ;  33  L.  .J.  C.  P. 

423;  8  L.  J.  (N.  S.)C.  P.  241.  337  ;    Sheonath    r.  Kamnath,    35 

(o)  Moseley  r.  Smipson,  L.  R.  L.  J.  P.  C.  1. 
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1'art  II.         ji^^  objection  to  an  award,  on  the  ground  of  irregular  and 
CH.  IV.  s.  1.     .  ^  '  »  ° 

. improper  conduct  on  the  part  of  the  arbitrators  in  examining 

lying^by  witnesses   ex   parte,   was   held   by   the    Court   of   Common 

without  Pleas  to  have  been  waived  by  the  injured  party  knowing 

"■        of  their  conduct  for  three  weeks  before  the  award  is  made, 

without  taking  any  objection ;  for  he  has  no  right  to  lie 

by  and  take  his  chance  of  the  award,  and  then,  finding  that 

made  against  him,  move  to  set  it  aside  on  the  ground  of  the 

irregularity  (r). 

The  Court  of  Queen's  Bench,  however,  took  this  distinction, 

that  where  an  irregularity  took  place  at  a  meeting  of  all  the 

parties,  and  was  passed  over,  no  objection  could  afterwards 

be  made,  but  that  where  witnesses  were  examined  behind  the 

back  of  one  of  the  parties  who  wished  to  be  present,  as  the 

opportunity  of  setting  right  what  was  irregular  was  past,  he 

would  not  be  taken  to  have  waived  his  right  to  complain 

merely  because,  with  the  knowledge  of  the  circumstance,  he 

had  not  protested  before  the  award  was  made  (s). 

Arbitrator's         The  result  of  the  above  cases  seems  to  be,  that  if  the 

Cfjiirsf*  to  euro  • 

an  irreo-u-       arbitrator  find  that  he  has  inadvertently  been  betrayed  into 
larity.  j^q  irregularity,  which,  though  fatal  in  principle,  yet  in  fact 

does  not  affect  the  merits  of  the  case,  he  may  generally  pre- 
vent any  ill  consequences  by  giving  the  parties  full  informa- 
tion of  the  particular  step,  and  proposing  to  adopt  such  a 
course  as  may  seem  fit  to  remedy  any  possible  inconvenience. 
It  will  rarely  happen  that  the  parties  will  not  either  expressly 
or  impliedly  agree  to  waive  any  objection  that  might  otherwise 
be  taken. 

Powf-r  to  pro-  X.  Whcii  arhitrator  empowered  to  proceed  ex  parte.'] — Every 
for  cause^'^'^  ^^  arbitrator  is  authorised,  by  the  nature  of  his  office,  to  pro- 
implied,  ceed  ex  parte  for  good  cause.  It  is  unnecessary,  though  not 
unusual,  to  give  him  the  power  in  express  terms  in  the  sub- 
mission. No  application  to  the  court  is  necessary  to  warrant 
Ill's  so  proceeding,  Imt  llie  arbitrator  is  to  judge  for  himself 
of  Ihc  discretion  of  exercising  liis  power  {t). 

It  ought,  however,  to  Ije  a  very  strong  case  to  justify  him 

(/•)  liignall  /'.  fJalo,  2  M.  &  O.  (<)  Wood    v.    Leake,    12   Ves. 

K".');  10  L.  J.  C.  P.  \m.  412;  Hetley  v.  Hctlcy,  Kyd  on 

(s)  Dol)S()ii   /'.  fJroveK,  (>   (.}.   V>.  Awards,  101. 
<>:'.7;  14  L.  .1.  q.  J{.  J7. 
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proceeding  ex  parte,  as  going  on  with  the  reference  in  the      Paht  ii. 
absence   of  one  of  the  parties  is  so  substantial  an  incon-    ^"' "'  ^' 
venience,  and  so  much  prevents  the  doing  justice  between 
tliem  (n). 

Still,  if  one  of  the  parties,  after  having  been  duly  sum-  Party 
moned,  neglect  to  attend  before  the  arbitrator,  and  the  hitter  to  attend." 
be  of  opinion,  from  the  circumstances  which  are  brought 
before  his  notice,  that  the  party  absents  himself  with  a  view 
to  prevent  justice  and  defeat  the  object  of  the  reference,  it  is 
the  arbitrator's  duty  to  give  due  notice  to  the  absenting  party, 
that  he  intends,  at  a  specified  time  and  place,  to  proceed  with 
the  reference,  whether  the  party  shall  attend  or  not.  If  this 
notice  fail  to  enforce  his  attendance,  and  he  do  not  allege 
some  excuse  satisfactory  to  the  arbitrator,  the  latter  not  only 
may  but  ought  to  proceed  ex  parte  (x). 

When  a  party  has  ineffectually  attempted  to  revoke  the  Party 
submission,  and  refused  to  attend  a  meeting  on  the  ground  j^^  revoke  " 
that  the  arbitrator  has  no  authority,  it  has  long  been  decided 
that  the  arbitrator  may  proceed  ex  parte  at  once  (y). 

In  general  the  arbitrator  is  not  justified  in  proceeding  ex  Notice  of 
parte  without  giving  the  party  absenting  himself  due  notice,  proceed  ex 
It  is  advisable  to  give  the  notice  in  writing  to  each  of  the  P"^*^- 
parties  or  their  solicitors.     It  should  express  the  arbitrator's 
intention  clearly,  or  the  award  may  be  set  aside  (z).     An 
ordinary  appointment  for  a  meeting,  with  the  addition  of  the 
word  "  peremptory  "  marked  on  it,  is  sufficient  (a).     If  the  Peremptory 
arbitrator  decline  to  proceed  on  the  first  failure  to  attend  a  mecUno-. 
peremptory  appointment,  and  give  another  appointment,  he 
is  not  authorised  in  proceeding  ex  parte  at  the  second  meeting, 
unless  the  appointment  for  it  also  be  marked  peremptory,  or 
contain  a  similar  intimation  of  his  intention  (h). 

Later  cases  seem  to  show  that  less  strict  notice  may  be  Meeting  to 
sufficient.     In  an  action  against  a  tenant  for  dilapidations,  ^Jference. 
the  arbitrator  appointed  a  meeting  for  a  view,  and  "  to  go 
into  the  reference."     The  defendant  attended  the  view,  but 

(h)  Gladwin  v.  Chilcote,  9  Dowl.  (z)  Gladwin  r.  Chilcote,  9  Dowl. 

550.  550 ;  Scott   v.   \'an  Sandau,  (>  Q. 

(x)  Waller  v.  King,  9  Mod.  0.3 ;  B.  237. 

Wood    V.   Leake,    12    Ves.    412;  (a)  Gladwin  r.  Chilcote,  9  Dowl. 

Halland  Anderton,  Inre,  8  Dowl.  550;    Doddington  r.   Hudson,  1 

32(;.  Bing.  384. 

(v)  Harcourt  r.  Ramsbottom,  1  (h)  Gladwin  r.  Chilcote,  9  Dowl. 

J.  &  W.  505.  550. 
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CH.  IV.  S.  1. 


Whether 
notice  requi- 
site when 
authority 
denied. 


Kailway 
Companies 
Arbitration 
Act,  1851). 


withdrew  without  saying  anything.  The  arhitrator  there- 
upon proceeded  ex  parte,  and  made  his  award.  The  court 
refused  to  set  aside  the  award  made  (c). 

If  a  party  say,  "  I  will  not  attend,  because  you,  the  arbi- 
trator, are  receiving  illegal  evidence,  and  no  award  which  you 
can  make  will  be  good,"  the  arbitrator  may  go  on  with  the 
reference  in  his  absence  ;  and  it  seems  it  is  not  necessary 
to  give  the  recusant  any  notice  of  the  subsequent  meetings* 
But,  though  it  may  not  always  be  necessary,  it  certainly  is- 
advisable  that  notice  of  every  meeting  should  be  given  to  the 
party  who  absents  himself,  so  that  he  may  have  the  oppor- 
tunity of  changing  his  mind,  and  of  being  present  if  he 
please  ((/). 

By  the  Eailway  Companies  Arbitration  Act,  1859,  s.  20,. 
"  The  arbitrator  and  the  arbitrators  and  the  umpire  respec- 
tively may  proceed  in  the  absence  of  all  or  any  of  the  com- 
panies in  every  case,  in  which,  after  giving  notice  in  that  behalf 
to  the  companies  respectively,  the  arbitrator  or  the  arbitrators- 
or  the  umpire  shall  think  fit  so  to  proceed  "  (e). 


Arbitrator 
bound  by 
rules  of 
evidence. 


XI.  Duti/  of  the  arhitrator  in  deciding  ijoints  of  evidence.'] — 
Questions  relating  to  the  admissibility  of  evidence  continually 
arise  in  the  course  of  the  proceedings  in  the  reference,  and 
call  for  the  arbitrator's  decision.  In  determining  these,  he  is 
not  at  liberty  to  follow  any  arbitrary  principle  of  his  own,  but 
is  bound  by  the  same  rules  of  evidence  as  govern  the  superior 
courts  (/). 

But  in  a  later  case  the  Court  of  Appeal  expressed  the 
opinion  that  evidence  may  be  received  by  a  lay  arbitrator 
which  might  not  be  admissible  as  evidence  in  a  court  of 
law  (y).  This  opinion  seems  to  be  scarcely  in  accord  with  the 
grounds  of  the  decision  of  the  House  of  Lords  in  the  case  of 
East  &  Wed  India  Doch  Co.  v.  Kirk  and  llandall  (h). 


(r)  'I'ryer  /•.  Shaw,  27  L.  J.  Ex. 
320.  See  Angus  v.  Sniytliics,  2 
F.  iV:  F.  :5K1  ;'  Hewitt  r.  Ports- 
nioutli  W'ateiwiiiks  Cv.,  10  W.  R. 
780. 

((I)  Scott  V.  \dn  Sandau,  (> 
Q.  B.  2;>7  ;  Harcourt  v.  Ranis- 
bottoni,  1  .1.  i\L-  W.  50;")  ;  Bigiiall  /■. 
(.'ale,  2  M.  iV.-  (i.  830;  10  L.  J. 
('.  P.  1G9  ;  Kyle,  In  re,  2  Jur.  700. 


((')  22  &  23  ^■ict.  c.  5U.  See 
Appendix  of  Statutes. 

(  /')  Attorney-General  r.  Davi- 
.son",  1  M'Clel.'tt  Y.  KiO. 

{(/)  Keitililcy,  Maxsted  i^'  Co., 
In  re,  [18'.»3]  1  Q.  15.  405;  G2 
L.  J.  Q.  B.  105. 

(/()  12  A  pp.  Cas.  738;  57  L.  J. 
Q.  B.  2U5. 
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In  tliat  case  a  rule  had  been  obtained  to  show  cause  why      P-^'''^'  ^^- 

CH.  IV.  S.  I« 

the  submission  to  arbitration  shoukl  not  be  revoked  on  the 


<i;round  that  the  arbitrator  had  admitted  evidence  which  was 
in  point  of  law  inadmissible  and  exceeded  his  jurisdiction  ; 
this  rule  was  discharged  by  the  Divisional  Court  and  their 
decision  was  affirmed  by  die  Court  of  Appeal.  On  appeal  to 
the  House  of  Lords,  Lord  Halsbury  (L.C.)  said,  in  the 
course  of  the  argument,  that  their  lordships  had  no  doubt 
that  they  had  jurisdiction  to  give  leave  to  revoke  the  submis- 
sion if  there  was  reasonable  ground  for  supposing  that  the 
arbitrator  was  going  wrong  in  point  of  law  even  in  a  matter 
within  his  jurisdiction.  And  the  submission  would  have  been 
revoked  had  not  the  parties  consented  to  an  order  that  the 
arbitrator  should  state,  as  part  of  and  on  the  face  of  his  award, 
all  the  purposes  for  which,  and  the  effect,  if  any,  which  he  had 
given  to,  the  evidence  to  the  receipt  of  which  objection  was 
made,  and  which  had  been  held  by  the  arbitrator  to  be  relevant 
and  admissible. 

If,  intending   to  decide   rightly,  an  arbitrator  come  to  a  His  decision 
wrong  decision  as  to  the  competency  of  a  witness,  the  ad-  °cview 
missibility  of  documentary  or  oral  testimony,  or  the  relevancy 
and  propriety  of  allowing  proof  of  particular  facts,  it  is  now 
settled  law,  that  the  court  will  not  review  his  decision,  or  set 
aside  the  award  for  the  mistake  (i) . 

If,  however,  the  arbitrator  refuse  to  hear  evidence  on  some  Refuslnu-  to 
of  the  matters  within  scope  of  the  reference,  under  a  mistaken  on^lj  mauTr^^ 
impression  that  they  are  not  within  it,  this  will  not  be  treated  referred 
as  a  mistake  of  evidence,  but  as  an  omission  to  decide  on  all 
the  matters  sul)mitted,  and  the  award  might  be  set  aside  (k). 
liut  when  nothing  but  the  claims  in  an  action  of  debt  were  Receiving 
referred,  receiving  evidence  of  damages  for  a  breach  of  cove-  ^Viiia^es  in 
nant  claimed  as  a  debt,  and  as  recoverable  in  the  action,  would  ^^ebt. 
not  avoid  the  award  (/). 

If  it  be  a  doubtful  point  whether  the  matter  is  within  the  If  point 
reference  or  not,  it  is  better  to  receive  the  evidence,  and  in  jjence  to'be 


received. 


(i)  Hagger  v.  Baker,  14  M.  &  v.  Twemlow,  1  Price,  81. 

W.  9  ;  14  L.    J.   Ex.  227  ;  Ann-  (/.)  Samuel   v.    Cooper,  2  A.  i\L- 

strong  u.  Marshall,  4  Dowl.  593  ;  E.    752  ;    Bropliy    c.   Holmes,    2 

Perriman   v.    Steggall,    9    Bing.  Moll.  1. 

(i79;  2  L.  J.   (N.  S.)  C.  P.  151  ;  (0  Faviell  i\  Eastern  Counties 

\Vils<m  V.  King,  2  C.  &  M.  689  ;  Rail.  Co.,  2  Ex.  344  ;  17  L.  J.  Ex. 

L.  J.  (N.  S.)  Ex.  212  ;  Campbell  223. 
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Part  II. 
CH.  IV,  s.  1. 

Receiving 
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though  not 
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after  accounts 
closed. 


Knowingly 
receiving 
inadmissiblt 
evidence. 


the  award  to  decide  the  douljtful  matter  separately  from  the 
rest. 

Where  the  defendant  pleaded  non-assumpsit  to  an  action 
for  the  board  and  lodging  of  his  wife,  and  the  arbitrator 
admitted  evidence  of  the  wife's  adultery  and  decided  against 
the  plaintiff,  it  was  objected  to  the  award  that  the  arbitrator 
was  not  authorised  to  inquire  into  the  fact  of  adultery  unless 
it  were  pleaded;  but  the  court  refused  to  set  aside  the  award, 
for,  assuming  the  objection  good  in  law,  it  was  only  that  an 
inadmissible  witness  had  Ijeen  called  (m). 

After  an  accountant  employed  under  the  ar]jitrators  had 
made  his  report  to  them  respecting  the  accounts,  and  it  was 
agreed  that  he  should  close  the  accounts,  one  of  the  parties 
having  found  some  new  documents  respecting  the  accounts 
which  had  been  closed,  tendered  them  in  evidence  to  the 
arbitrators  at  the  last  meeting  in  the  reference.  The  arbitra- 
tors, after  looking  at  them  to  see  their  general  nature,  refused 
to  protract  the  arbitration  in  order  to  sift  those  papers,  and, 
declining  to  receive  them,  made  their  award.  Coleridge,  J., 
lield  that  this  was  merely  a  rejection  of  evidence  by  the 
arbitrators,  and  afforded  no  ground  for  impeaching  the 
award  (n). 

Even  when  the  arbitrator  received  the  plaintiff's  own  books 
in  evidence  for  himself,  stating  that  he  knew  they  were  not 
strictly  admissible  on  a  trial  at  Nisi  Prius,  yet  that  he  had 
authority  to  receive  them,  as  the  same  strictness  was  not 
required  on  an  arl  )itration,  the  court  held  this  did  not  amount 
to  misconduct  in  the  arbitrator  so  as  to  authorise  them  to  set 
aside  the  award,  but  treated  it  at  the  most  merely  as  a  mistake 
of  the  law  of  evidence  (o). 

And  where  tlie  arbitrators  had  taken  evidence  on  matters 
not  referred,  ])ut  not  shown  to  have  been  irrelevant  to 
the  inquiry  or  to  have  been  taken  into  account  in  the 
lump  sum  awarded,  it  was  held  that  the  award  was  not 
bad  (p). 


(ill)  Symes    ",    (HK^dfellnw,    2 
I'.ing.  N.  C,  5:52  ;  5  L.   .1.  (N.  S.) 

(J,  P.  I5:i. 

00  Mtu-Hli,  111  re,  1<;  L.  .J.   Q. 

P..  :wo. 

('/)  Hagger  V.  Pakcv,  14  M.   A- 


W.  1);  14  L.  ,).  Ex.  227.  See 
Keigliley  i^'  Co.  and  Bryan  A'  Co., 
Ill  re,  [18;);{]  1  Q,  B,  405;  U2 
L.  J.  (,).  B.  lOf). 

(/()  Palkingliaiu  i'.  Victorian 
Railways  Coiiiinissionor,  [11)00] 
A.  C.  4h2;  01)  L.  J.  P.  C.  8'J, 
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The  arbitrator  is  authorised  to   iiKjuirc  into    mutters  not      i'^uT  ii. 
submitted  to  him,  if  that  inquiry  be  necessary  to  enaljle  him  _ 
to  decide  riijhtly  upon  the  questions  before  him,  and  even  if  Receiving 
he  receive  evidence  on  matters  not    properly  affecting   the  collateral 
points  upon   which   he   has   to   decide,  the   objection   only  ™^ 
amounts  to  the  reception  of  improper  evidence,  and  is  no 
such  excess  of  authority  as  to  induce  the  court  to  set  aside 
the  award  (q). 

The  arbitrator  or  referee,  even  though  the  parties  do  not  Arbitrator 
take  the  objection,  is  bound  by  the  Stamp  Act,  1891  (r),  to  of  stamps  on 
take  notice  of  any  omission  or  insufticiency  in  the  stamping  doeuinents. 
of  any  document  produced  before  him.     He  is  also  to  require 
payment  of  the  necessary  duty  and  penalties  Ijefore  receiving 
it  in  evidence. 

If  a  question  arise  as  to  the  admissibility  of  evidence,  the  Power  to  state 
arbitrator  may,  for  his  own  guidance  or  at  the  request  of  the 
parties,  state  a  case  for  the  opinion  of  the  court  (.s). 

Arbitrators  appointed  under  the  Local  Government  Act,  Arbitration 
1888,  to  arbitrate  in  certain  matters  between  counties  and  coimdes  and 
boroughs,  and  other  local  authorities,  have  power  in  general  boroughs, 
to  submit  a  special  case  for   the  opinion   of  the  superior 
court  (t). 

XII.  Duty  of  the  arbitrator  ivlien  emjyoicercd  to  amend.] — A  Power  to 
power  of  amending  the  pleadings  and  proceedings  is  generally  ' 
vested  in  the  arbitrator.     Where  an  arl)itrator  had  all  the 
powers  of  amending  the  record  as  a  judge  at  Nisi  Prius,  he 
might  amend  a  plea  by  altering  an  immaterial  error  in  a 

local  description  (u).     But  he  cannot  strike  out  a  substantial 
claim  referred  to  him  (x). 

XIII.  Poiver  of  the  arbitrator  to  make  or  decline  to  vtaJce  an  f'<>urt  no 
aivard.] — Though  the  arbitrator  has   taken  on   himself  the  compel  arbi- 
burthen  of  the  reference,  and  held  several  meetings,  but  not  trator  to 

award. 

closed  the  case,  he  might  decline  to  go  on  any  further  with 
the  arbitration,  and  the  courts  had  no  jurisdiction  over  him  to 

{([)  Eastern  Counties  Rail  Co.  (t)  51  &  52  \'ict.  c.  41,  s.  G2  (o). 

/•.  Robertson,  1  D.  &  L.  498  ;    6  See  Appendix  of  Statutes. 

M.  &  G.  38.  (u)  Nalder  v.  Batts,  1  D.  d"  L. 

(r)  54  &  55  Vict.  c.  39,  s.  14.  700  ;  13  L.  J.  Q.  B.  10. 

See  Appendix  of  Statutes.  (x)  Wilson  ;-.  Conde  d'Eu  Rail. 

(s)  See  post,  d.  16.  Co.,  51  J.  P.  230. 
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Paut  II.     compel  him  to  proceed  {y) ;  nor  could  they  order  him  to  make 

^"'  ^^'  '       his  award  according  to  a  particular  principle  {z).     ]jy  the 

Arbitration     Arbitration  Act,  1889,  s.  15,  in  all  cases  of  reference  by  order 
Act  1889.  >  i  )  J 

of  court,  the  official  or  special  referee  or  arbitrator  is  to  be 

deemed  an  officer  of  the  court,  and  is  to  conduct  the  reference 

in  such  manner  as  may  be  prescribed  by  rules  of  court  and 

subject  thereto  as  the  court  or  a  judge  may  direct  {a).     In 

one  case,  where,  however,  it  was  not  necessary  to  decide  the 

Eeferee  officer  point,  Kay,  J.,  seemed  to  think  that  an  official  referee,  on  a 

of  the  court.]  j-gfej^ence  for  trial,  who  had  directed  accounts  to  be  taken 

before  himself,  and  had  afterwards  refused  to  proceed,  might 

be  ordered  to  do  so  as  being  an  "officer  of  the  court"  under 

this  section  (h). 

Eestraiuiug         It  would  seem  that  the  High  Court  has  jurisdiction  to 

or  removing    j-ggtrain  an  arbitrator  from  proceeding  with  a  reference  where 

for  mis-  i  o 

conduct.  he   has   been   guilty  of  corruption   (c),  and  where   he   has 

misconducted  himself  the  court  may  remove  him  {d). 

In  like  manner  he  will  be  prevented  by  the  cou.rt  from 

acting  as  arbitrator  if  he  be  found  to  be  unfit  to  act  by  reason 

of  the  discovery,  during  the  reference,  that  he  has  a  large 

personal  interest  in   the   matter   submitted,  or   by    reason 

of  discreditable    conduct    in    connection   with    the    matter 

referred  (c). 

lujunctiou  The  High  Court  has  no  jurisdiction  to  issue  an  injunction 

0  res  lam,      ^^  restrain  a  party  from  proceeding  with  an  arbitration  in  a 

matter  beyond  the  agreement  to  refer  (/);    but  where  the 

agreement  of  reference  was  impeached,  the  Court  of  Chancery 

would  grant  an  injunction  until  the  right  to  impeach  the 

agreement  had   been  determined  {g),  and  this  practice  has 

undergone  no  alteration  (Ji). 

(v)  Lewiu  V.  Hon)ro()k,  11  M.  (d)  Arbitration  Act,  1889,  52  & 

tt,  AV.  110  ;    12  L.    .].   Ex.    2G7  ;  53  Vict.  c.  49,  s.  11  (1). 

Crawshay  v.    Collins,    1  Swanst.  (,,)  Beddow  v.  Beddow,  9  Ch. 

40  ;  Cooth  r.  Jackson,  (i  \'es.  11;  D.  89  ;  47  L.  J.  Ch.  588. 

Uarbcy  r.  Whitakcr  4  l>ic^v  134.  ^^^  j^^^^.^j^  London  Rail.  Co.  r. 

r.  ^^  ^  "\"A'r"'  "■  ^'^"''^'■*'  ^  ^^  Crclt    Northern    Kail.     Co.,     11 

,  ;  o        1,  1  AT  ^     1      Q-  B-  D.  30  ;   52  L.  J.  Q.  B.  380. 

(«)  See    llayward     /•.     Mutual  ,  ,  ,,  ,  -r^.  ,  .  ,, 

Keserve    Association,     [1891]    2       ^/ii^'^1"^^   '\^^i-T"'i  ^■''*'^!- 
()   j>   2'3(;  G.  195  ;  Maunscl  V.  Midland  Great 

"(/.)■  Palmer    v.     Hardwick,     (13  ^Y^^*'^";  ^^J  ^'■^;!;"^'l,/.if  ^-   ^Vv  "^ 

L  T  302  Hem.  A'  M.   130  ;  Witt.   v.   Cor- 

"(-<•)  Maimeabury    l^ail.    Co.    r.  coran,  L.  R.  8  Ch.  47(),  note. 

I'.iidd,  2Ch.  D.  IK'.  ;  45L.  J.Ch.  (A)  Kitts   r.   Moore,    [1895]    1 

1J71.  Q.  B.  253;  64  L.  J.  Q.  B.  152. 
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In  a  case  in  which  the  court  were  of  opinion  that,  on  the      Pa-rt  li. 
admission  of  one  of  the  parties,  there  was  no  question  to  refer,    *''"'  ^^'  ^'  ' ' 
they  granted  an  injunction  to  restrain  an  arbitration  (i). 

But  the  court  has  no  general  jurisdiction  to  grant  an  When  not. 
injunction  to  restrain  a  person  from  taking  proceedings  out 
of  court  for  an  arbitration  in  the  name  of  a  person  who  had 
given  him  no  authority  to  use  it ;  though  the  court  in  which 
an  action  is  brought  without  authority  may  stay  proceed- 
ings (k).  An  injunction  will  not  be  granted  to  restrain  a 
party  from  proceeding  to  a  reference  when  there  is  so  much 
irregularity  that  the  award  would  be  invalid,  and  the  other 
party  could  not  be  injured  (/),  nor  where  the  subject-matter 
of  the  proposed  arbitration  is  outside  the  terms  of  the 
submission  {m). 

The  Court  of  Appeal  refused  to  grant  an  interim  injunction 
to  restrain  an  arbitration  where  it  was  alleged  that  the  con- 
tracts under  which  the  dispute  arose  did  not  represent  the  real 
transactions  between  the  parties,  and  that  those  transactions 
were  in  fact  of  a  gamliling  nature  (n) . 

XIV.  Closing  the  case.] — After  having  heard  all  the  evidence  Arbitrator 

which  the  parties  choose  to  lay  before  him,  and  ascertained  sliould  clearly 
,  1         ,  p/        ,  ,  .  close  the  case, 

that  they  have  no  more  to  oiler,  the  arbitrator,  in  order  to 

prevent   any   misconception,  should    distinctly   inform   the 

parties  that  he  considers  the  case  closed  on  both  sides,  and 

that  he  shall  proceed  to  make  his  award  (a).     Still,  notwith-  Re-opening 

standing  the  case  has  been  formally  closed  on  both  sides,  it  is  ''^^®- 

perfectly  competent  for  the  arbitrator,  if  he  shall  think  fit,  to 

permit  or  to  require  the  production  of  further  evidence,  either 

parol  or  documentary  (p). 

If  on   a   reference  "  of  all  matters  in  difference "   many  Requiring 

questions  be  discussed,  it  is  a  prudent  course  for  the  arbi-  ^:^}}'^^^  ^^, 

diitorence  to 

trator,  before  the  close  ot  the  case,  to  request  the  parties  to  be  stated  in 
put  down  in  writing  the  matters  on  which  they  respectively  ^"'"^S- 

(i)  Sisson  v.  Gates,   10  Times  (/()  McHarg  v.  Univevtial  Stock 

L.  R.  392.  Exchange,  11  Times  L.  R.  409. 

(/;)  London  &  Black  wall  Rail.  /  s  -r,  --,     ,  ,  ,,- 

Co.  V.  Cross,  31  Ch.  D.  354  ;  55  ,,!«)  Pepper r.  Gor ham,  4 Moore, 

L.  J.  Ch.  313.  1^?  ;  ^'-f    "•    '^t'^f  ker,    2    \  ern. 

(0  Farrar  v.  Cooper,  44  Ch.  D.  f?\j  Pete^-s"'^  '••  Ayre,  23  L.   J. 

323  ;  .59  L.  J.  Ch.  500.  ^-  ^-  ^-"'• 

(/»)  Wood  L\  Lillies,  61  L.  J.  (p)  Bignall  r.  Gale,  2  M.  &  G. 

Ch.  158.  830;  10  L.  J.  C.  P.  109. 
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Making 

interlocutory 

award. 


require  him  to  adjudicate.  For  provided  he  decide  ou  the 
matters  set  out  in  the  written  statements,  the  award  will  he 
considered  good  and  final  (q).  The  arbitrator  is  sometimes 
empowered,  before  making  his  final  award,  to  regulate  by 
interlocutory  awards  the  intermediate  enjoyment,  or  to  give 
directions  respecting  the  intermediate  management  of  some 
subject  of  dispute,  as  for  instance,  the  mode  in  which  a  stream 
of  water,  in  which  the  parties  claim  opposing  rights,  is  to  be 
used  pending  the  reference.  These,  from  their  very  nature, 
are  intended  to  have  a  temporary  effect  only  (r). 


may  be  set 
right  in  law 


On  applica-  xv.  When  arlUrcitor  about  to  aivard  wrongly^ — When  an 
arbitrator  arbitrator  has,  in  the  opinion  of  a  party,  wrongly  admitted 
or  rejected  evidence,  or  is  about  to  award  contrary  to  law, 
the  party  may,  before  the  award  is  made,  apply  for  leave  to 
revoke  the  submission.  If  the  arbitrator  be  wrong,  it  does 
not  follow  that  the  leave  will  be  granted  to  revoke,  for  the 
parties  are  bound  generally  to  accept  his  view  of  the  law  {s). 
The  court  has  a  discretionary  power,  and  will  exercise  it,  but 
only  in  particular  circumstances  [t),  and  when  it  has  reason 
to  believe  that  the  arbitrator  will  attend  to  its  direction,  it 
will  in  some  cases  set  him  right  in  his  law  and  discharge  the 
rule  («). 


Case  stated 
pending 
reference 
under  the 
Arbitration 
Act,  1889. 


XVI.  Stating  a  case  pending  the  reference^ — Where  a  point 
of  law  fit  to  be  decided  by  the  court  arises  in  the  course  of  an 
arbitration,  the  arbitrator  may  state  a  case,  or  the  parties  may, 
while  the  arbitration  is  pending,  apply  by  summons  in 
chambers  to  a  master  for  an  order  for  the  statement  of  a 
case.  For  the  Arbitration  Act,  1889  (a;),  s.  19,  provides  that 
"any  referee,  arbitrator,  or  umpire  may,  at  any  stage  of  the 
proceedings  under  a  reference,  and  shall,  if  so  directed  by 
the  court  or  a  judge,  state  in  the  form  of  a  special  case  for 


(ry)  Angus  /•.  Rudford,  11  M.  & 
AV.  09  ;  12  L.  J.  Ex.  180. 

(;•)  Wriglitson  v.  Bywater,  3 
M.  &  W.  lOi)  ;  Manser  v.  Heaver, 
3  B.  it  Ad.  295. 

(.s)  James  v.  .fames,  23  Q.  B.  D. 
12;  58  L.  J.  Q.  B.  300,  424.  See 
'J'aljernacle  Building  Society  v. 
Knight,  [18!)2]  A.  C.  298;  02 
L.  J.  Q.  B.  50. 


(/)  East  &  AVest  India  Docks 
Co.  V.  Kirk  and  Randall,  12 
App.  Cas.  738 ;  57  L.  J.  Q.  B. 
295. 

(lO  Hart  V.  Duke,  32  L.  J.  Q.  B. 
55  ;  Robinson  v.  Davies,  5  Q. 
B.  D.  20.  See  ante,  Pt,  II.  ch. 
3,  s.  3,  d.  2. 

(x)  52  &  53  \ict.  c.  49. 
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the  opinion  of  the  court  any  question  of  law  arising  in  the  1'art  II. 

.     ,               „                      ,,  CH.  IV.  S.   1. 

course  ot  the  reierence.  


The  object  of  the  section  is  to  give  the  courts  a  control 
over  arbitrations  while  they  are  proceeding  (,y). 

So  if  a  substantial  and  serious  point  of  law  arises,  the  Serious  point 
court  will  order  the  arbitrator  to  state  a  special  case  under 
this  section;  even  where  the  submission  provides,  in  the 
widest  possible  terms,  that  all  questions  and  disputes  arising 
as  to  the  interpretation,  meaning,  or  effect  of  the  contract,  or 
as  to  any  other  matter  or  thing  whatever  connected  with  or 
arising  out  of  the  contract,  or  incidental  thereto,  or  not 
thereby  provided  for,  shall  be  referred  to  an  arbitrator,  whose 
decision  shall  be  conclusive  (,~). 

The  application  for  an  order  to  state  a  special  case  may  be  Application, 
granted,  even  although  the  arbitrator  has  not  indicated  in  made 
what  way  he  will  decide  the  point  raised  (a). 

Where  a  bona  fide  application  on  reasonable  grounds  is  Refusal  to 
made  during  the  reference  to  an  arbitrator  to  state  a  case,  his 
refusal  to  do  so  may  amount  to  misconduct.  The  arbitrator 
should  accordingly  either  state  a  case  as  requested,  or  delay 
his  award  until  the  party  can  apply  to  the  court  or  a  judge 
for  an  order  directing  him  to  state  a  case.  When  the  appli- 
cation is  frivolous,  and  is  made  merely  for  delay,  the  arbitrator 
should  refuse  it  (b).  In  stating  a  case  the  arbitrator  should 
find  the  facts,  leaving  the  court  to  determine  the  points  of 
law  (c). 

If  an   order  for  the   statement   of  a   case  is  made,  the  If  order  made, 
arbitrator  will  have  to  adjourn  the  reference  till  after  the  acijoui-ned! 
decision  of  the  case,  and  if  necessary  he  should  enlarge  the 
time  for  making  his  award.     In  his  award  he  should  adopt 
and  act  on  the  decision  of  the  court. 

By  virtue  of  this  section  an  arbitrator  appointed  by  the  Local  Govern- 
Local  Government  Board,  in  a  case  where  that  Board  was  a^bUrator  ' 
required  to  determine  the  differences  under  s.  63  of  the  Local  stating  case. 


(i/)  TabernacleBuilding  Society  (/>)  Palmer  &  Co.  and  Hosken 

V.  Knight,   [1892]  A.  C.  298  ;  62  &  Co.,  In  re,  [1898]  1  Q.  B.  131; 

L.  J.  Q.  B.  50.  67  L.  J.  Q.  B.  1. 

(z)  Nuttall  and  Lynton  &  Barn- 
staple Rail.  Co.,  In  re,  82  L.  T.  17.  (<-')  North  and   South  Western 

(a)  Spillers  and  Baker,  In  re,  Junction  Rail.   Co.    r.  Brentford 

[1897]  1  Q.  B.  312  ;  66  L.  J.  Q.  B.  Union,   13  App.   Cas.  592 ;  58  L. 

326.  J.  M.  C.  95. 

11.  M 
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CH     IV.  S.   1. 

Costs. 


No  appeal. 


Under  the 
Rules  of 
Court. 


Government  Act,  1888  (d),  was  directed  to  state  a  special  case 
for  the  opinion  of  the  court  pending  the  reference  (c). 

The  court,  or  judge,  making  the  order  for  the  statement  of 
a  special  case,  under  s.  19  of  the  Arbitration  Act,  1889,  has 
power  under  s.  20  to  provide  for  the  costs  of  the  special  case. 
If  no  such  provision  is  made,  the  court  hearing  the  case  has  no 
power  over  the  costs  in  cases  where  the  arbitrator  has  power 
over  the  costs  by  virtue  of  the  first  schedule  of  the  act, 
clause  i.  (/). 

No  appeal  lies  from  the  opinion  of  the  court  on  the  points 
raised  in  a  special  case  stated  under  s.  19. 

When  an  order  is  made  by  a  judge  in  chambers,  directing  an 
arbitrator  to  state  a  special  case  for  the  opinion  of  the  court 
under  s.  19,  this  is  not  a  matter  of  practice  and  procedure 
within  s.  1,  sub-s.  4  of  the  Judicature  Act,  1894  (g),  and  the 
appeal  does  not  lie  direct  to  the  Court  of  Appeal  (h). 

By  Order  XXXVI,  r.  52,  a  referee  may,  "  before  the 
conclusion  of  any  trial  before  him,  or  by  his  report  under  the 
reference  made  to  him,  submit  any  question  arising  therein 
for  the  decision  of  the  court,  or  state  any  facts  specially,  with 
power  to  the  court  to  draw  inferences  therefrom,  and  in  any 
such  case  the  order  to  be  made  on  such  submission  or  state- 
ment shall  be  entered  as  the  court  may  direct,  and  the  court 
shall  have  power  to  require  any  explanation  or  reasons  from 
the  referee,  and  to  remit  the  cause  or  matter,  or  any  part 
thereof,  for  re-trial  or  further  consideration  to  the  same  or  any 
other  referee  ;  or  the  court  may  decide  the  question  referred 
to  any  referee  on  the  evidence  taken  before  him,  either  with 
or  without  additional  evidence,  as  the  court  may  direct," 

The  provisions  of  this  rule  apply  where  any  cause  or  matter 
or  any  question  of  issue  of  fact  therein  is  referred  to  an  officer 
of  the  court  or  to  a  special  referee  or  arbitrator  (r,  55c). 


(,l)  51  &  52  Vict.  c.  41. 

(e)  Kent  County  Council  and 
Sandgate  Local  lid.,  In  re,  [1895] 
2  Q.  B.  4;j;  04  L.  J.  Q.  B. 
502. 

(/)  Knight  and  Tabernacle, 
tScc.    Building    Society,     In     re. 


[1892]  2  Q.  B.  613;  62  L.  J.  Q. 
B.  33. 

(;/)  57  &  58  Vict.  c.  16. 

(/()  Frere  &  Co.  and  North 
Shore  Mill  Co.,  In  re,  [1905]  1 
K.  B.  366 ;  74  L.  J.  K.  B.  208. 
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SECTION   II. 

OF  THE  arbitrator's   DELEGATING   HIS   AUTHORITY. 
I.  Power  of  tlic  arhitrator  to  adopt  the  opinion  of  another.'] —      Part  II. 

CH.  IV.  s.  2, 


By  a  general  principle  of  law,  one  who  has  an  authority  from 
another  to  do  an  act  for  him  must  execute  it  himself,  and  Arbitrator 
cannot  transfer  it  to  a  third  person,  this  maxim  being  ex-  aeie<°ue  Li 
pressed  "  delegatus  non  potest  delegare " ;  for  this  being  a  ^^uthority. 
confidence  and  trust  reposed  in  the  party,  cannot  be  assigned 
to  a  stranger,  of  whose  ability  and  integrity  he  for  whom  the 
act  is  to  be  done  can  form  no  opinion  (t).     The  particular 
authority  conferred  on  an  arbitrator  forms  no  exception  to 
this  general  rale,  for  it  is  but  a  naked  power.     He  must 
therefore  perform  his  duties  in  person  ;  he  may  neither  dele- 
gate them  to  another,  nor  elect  others  to  act  with  him,  unless 
the  submission  expressly  authorise  such  a  course  (k). 

A  delegation  of  authority  in  the  award  is  reserved  for 
consideration  in  the  following  chapter. 

But  though  an  arbitrator  may  not  delegate  his  authority.  Arbitrator 
that  is,  agree  beforehand  to  be  bound  by  what  another  may  o])inioii  of 
decide,  the  cases  are  numerous  to  show  that  an  arbitrator  auother. 
may  submit  a  material  question  affecting  the  merits  of  the 
case  to  another,  and  after  hearing  his  opinion  adopt  it  as 
his  own,  upon  the  credit  which  he  gives  to  the  judgment 
and  skill  of  the  person  to  whom  he  refers. 

Thus,  where  the  arbitrators  had  joined  with  the  umpire  in 
the  umpirage,  the  court  held  the  umpirage  good  as  a  decision 
of  the  umpire  alone,  and  stated  that  he  was  at  liberty  to  take 
what  advice,  or  opinion,  or  assessors  he  chose  {I). 

So  where  it  was  objected  to  the  award  that  the  arbitrator  Valuer. 
had  not  exercised  his  own  judgment  respecting  the  valuation 
of  some   timber,   but   had   referred   it   to   another,   it   was 
held  that  that  alone  was  not  sufficient  to  prove  the  award 
bad  (m). 

Where  two  land  surveyors,  to  whom  it  was  referred  to  fix  l^uilder. 

(0  Bac.  Ab.  Authority,  D.  Ellison   v.  Bray,   9  L.  T.  N.    S. 

(A-)  Liugood    V.    Bade,  2   Atk.  730. 

501  ;  West,  Symb.  Part  II.  Com-  {I)  Soulsby  v.  Hodgson,  3  Burr, 

promise,  s.  41  ;  Eastern  Counties  1474. 

Rail.  Co.  V.  Eastern  Union  Rail.  {m)   Emery    v.    Wase,    5   Yes. 

Co.,  3  De  Gex,  J.  &  S.  610.     See  840. 

M  2 
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Calling  in 
solicitor  to 
sit  with 
arbitrator. 


Arbitrator 
sliould  not 
adopt  opinion 
he  believes 
wrong. 


Taking 
opinion  on 
Huitter  of  fact, 


the  price  of  an  estate,  not  being  accustomed  to  value  houses, 
-  called  in  two  builders  to  value  the  mansion-house  on  the 
estate  for  them,  Vice- Chancellor  Leach  thought  there  was  no 
objection  to  such  a  course,  as  they  had  not  agreed  beforehand 
to  be  bound  by  the  builders'  valuation,  but  received  their 
opinion  merely  as  evidence,  and  giving  credit  to  their  testi- 
mony, adopted  it  as  their  own  («). 

If  the  parties  agree  during  the  reference,  with  the  arlji- 
trator's  assent,  that  the  award  shall  be  made  as  to  part  upon 
a  valuer's  report,  the  award  adopting  the  report  is  good  (o). 

If  an  arbitrator  be  appointed  on  account  of  his  special 
qualifications,  a  legal  arbitrator  being  objected  to,  he  may 
not,  if  either  party  object,  call  in  a  solicitor  to  sit  with  and 
advise  him  Qj).  If  he  is  authorised  to  call  in  an  accountant 
not  objected  to  by  either  party,  he  must  give  the  parties  an 
opportunity  of  objecting  (q). 

On  a  reference  to  surveyors  to  settle  the  terms  of  a  lease  of 
a  mine  (where  it  was  not  necessary  to  examine  witnesses),  it 
was  held  no  objection  to  the  award  that  one  of  the  surveyors 
did  not  go  down  into  the  mine,  but  founded  his  valuation  on 
the  report  of  a  competent  person  whom  he  had  sent  down 
into  it,  and  upon  his  own  knowledge  of  the  neighbourhood. 
But  as  one  of  the  surveyors  stated  that  he  concurred  in  the 
award  because  he  thought  it  was  no  use  differing,  the  award 
was  held  bad,  on  the  ground  that  he  had  not  exercised  a 
judicial  discretion  upon  the  case,  having  merely  subscribed 
to  what  he  thought  wrong  because  another  person  thought 
it  right  (r). 

In  a  case  (s)  in  the  House  of  Lords,  Lord  Wensleydale, 
on  an  objection  being  taken  that  an  arbitrator  acted  ultra 
vires  in  employing  an  agent  to  survey  and  report,  speaking 
of  the  arbitrator's  power,  said,  "  He  has  power  to  call  in  a 
valuer  to  assist  him,  unless  restricted  by  the  terms  of  the 
submission.  That  was  decided  in  the  case  of  Anderson  v. 
Wallace  "  (t). 


(n)  Ilopcraft  /'.  Hickman,  2  S. 
&S.  1.'30;  ;}L.  .J.  (U.  S.)  Ch.  4;i 
See  Anderson  v.  Wallace,  3  C.  & 
F.  26. 

(o)  Sharp  r.  Nowell,  0  C.  B.  253. 

(p)  Proctor  /'.  Williamson,  21) 
L.  J.  C.  P.  157  ;  8  C.  B.  N.  S, 
380. 


(q)  Tidswell,  In  re,  33  Beav. 
213. 

(/•)  Eads  V.  Williams,  24  L.  J. 
Ch.  531. 

(.s)  Caledonian  Rail.  Co.  v. 
Lockhart,  3  Macq.  808. 

(0  3  C.  &  F.  20. 
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II.  Dittij  of  the  arlitrator  in  taJdng  an  opinion  on  a  jjoint  of     Pakt  II. 
laiv.']—li  may  often  happen  that  an  arbitrator  may  wish  to   ^"'  ^"^'  ^'  '^' 


consult  a  le^al  friend  or  adviser  in  deciding  a  question  of  Taking 

„        .    *"  .  ,..,.,.  p        •!  opinion  im 

law — for  instance,  respecting  tne  admissibility  ot  evidence,  point  (.f  law. 

or  the  construction  of  a  contract  or  other  document. 

It  would  seem  that  an  arbitrator  may  take  and  adopt  as 

his  own  tlie  opinion  of  counsel  or  other  professional  adviser 

on  points  of  law  affecting  both  the  form  and  the  substance  of 

the  award. 

Where  one  of  three  arbitrators  had  taken  the  opinion  of  "Where  case 

•  1         •  stated  cor- 

counsel  on  a  case  which  he  had  drawn  up,  stating  the  circum-  rectly. 

stances  respecting  which  the  arbitrators  differed,  and  it  was 
sworn  that  he  had  made  up  his  own  opinion  on  the  point  in 
dispute  before  he  took  the  opinion  of  counsel,  which  was 
taken  for  no  other  purpose  than  to  guide  his  determination 
whether  to  accede  or  not  to  the  request  of  a  fellow-arbitrator, 
that  certain  facts  should  be  set  out  in  the  award,  and  that 
the  case  submitted  to  counsel  contained  a  fair  and  true  state- 
ment of  the  circumstances,  the  court  held  that  no  objection 
could  be  taken  to  the  award  on  that  ground  {u). 

In  another  instance,  where  two  out  of  three  arbitrators 
stated  a  case,  and  took  the  opinion  of  counsel  on  it,  the 
Master  of  the  Eolls  held  that  fact  not  to  amount  to  any 
evidence  of  corruption  or  improper  practice,  but,  on  the 
contrary,  to  show  a  conscientious  desire  to  adjudicate 
fairly  (r). 

Where  one  of  three  arbitrators  bona  fide  but  privately  How  arbi- 
obtaiued  the  opinion  of  counsel,  which  he  showed  to  and  tlkele^al" ' 
discussed  with  the  other  arbitrators  before  the  award  was  opinion, 
made,  it  was  held  that  the  award  could  not  be  impugned, 
especially  as  the  arbitrators  were  "  amiables  compositeurs  " 
under  the  Canadian  law.     The  Privy  Council  added,  how- 
ever, that  it  would  be  prudent  and  discreet  for  arbitrators, 
when  they  desire  to  put  themselves  upon  the  best  possible 
footing  of  information  as  to  matters  of  law,  to  ask  all  the 
parties   to   be   present   when   they  communicate  with  any 
gentleman  they  may  see  upon  that  subject  {ij). 

It  was  said  by  Lord  Denman,  C.J,  {z),  to  be  a  legitimate 

(u)  Hare,  In  re,  6  Bing.  N.  C.  (i/)  Rolland  v.  Cassidy,  13  App. 

158.  Cas.  770. 

(x)  Goodman  v.  Sayers,  2  J.  &  (z)  Dobson  r.  Groves,  6  Q.  B. 

W.  249.  0,37  ;  14  L.  .J.  Q.  B.  17. 
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course  for  au  arbitrator  to  consult  a  legal  friend  as  to  the 
mode  of  framing  his  award.  Unprofessional  arbitrators 
may  and  often  do  employ  a  solicitor  to  prepare  their  awards, 
but  for  that  purpose  they  should  employ  an  independent 
solicitor  (a). 


Arbitrator 
may  delegate 
the  perform- 
ance of  a 
ministerial 
act. 


III.  PoiDcr  of  the  arhitrator  to  delegate  a  ministerial  act.^ — 
It  seems  that  an  arbitrator  may  delegate  to  another  the 
performance  of  acts  of  a  ministerial  character  only,  and  the 
measurement  of  the  number  of  acres  in  a  field  or  the  surface 
of  a  lake  are  acts  of  such  a  character  (b).  It  is  not  always 
easy  to  ascertain  what  acts  are  included  under  the  head  of 
ministerial  acts  (c). 
Taxing  costs.  The  taxing  the  costs  of  the  arbitration  is  a  ministerial  act, 
and  where  the  submission  could  be  made  a  rule  of  court, 
it  was  usually  left  to  the  master  to  determine  the  amount. 
When  the  arbitrator  had  to  settle  the  amount  of  the  costs  in 
arbitrations  under  the  Lands  Clauses  Acts,  he  was  performing 
a  ministerial  function,  but  one  which  he  could  not  delegate 
to  the  master  till  the  statute  of  1869  was  passed  (d). 


SECTION"   III. 

OF   THE   DUTY   OF   JOINT   ARBITRATORS. 

I.  Appointment  of  joint  arhitrators.] — A  very  usual  clause  in 

agreements  of  all  kinds  is,  that  if  any  differences  shall  arise 

Court  cannot  they  shall  be  referred  to  the  decision  of  two  arbitrators,  one 

pokitmcTir      ^^  ^®  appointed  by  each  party,  with  power,  sometimes,  to  the 

two  arbitrators  to  appoint  a  third  arbitrator. 

Where  a  party  refuses  to  appoint  an  arbitrator  the  court 


Paut  ri. 
cir.  IV.  H.  : 


(a)  See  Galloway  v.  Keywortli, 
15  C.  B.  228  ;  23  L.  J.  C.  P.  218 
Behron  v.  ]ironier,  3  C.  L.  R.  40 
Underwood  and  Bedford,  iScc 
Rail.,  In  re,  11  C.  B.  N.  S.  442 
:n  L.  J.  C.  P.  10  ;  Fetherstonc  v. 
Cooiier,  0  Ves.  07. 

(h)   Thorp  r.   Cole,  2  C.  M.   & 
R.  307,  per  Parke,  B.,  at  p.  380. 


((•)  See  Stevenson  v.  Watson,  4 
C.  P.  D.  148;  48  L.  J.  C.  P. 
318. 

(fl)  Metro2)olitan  District  Rail. 
Co.  V.  Sliarpe,  5  App.  Cas.  425  ; 
50  L.  J.  Q.  B.  14.  Sec  Lands 
Clauses  (Taxation  of  Costs)  Act 
1895,  58  Vict.  c.  11. 
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has  no  power  to  compel  him  to  do  so  (c).     Bui  if  one  party      Pa'<t  II. 
brings  an  action  against  the  other  party  to  the  submission    ^ 


the  court  has  power  to  stay  the  action  (/). 

"We  have  already  seen  that  appointing  includes  nominating  Appointing' 
the  person  as  arbitrator,  and  notifying  that  nomination  to  the  |,oUfying. 
other  side  {g). 

II.  Power   of  two   arhitrators   to  appoint   2cmpire.^ — The  Appointment 
appointment  of  an  umpire,  when  in  writing,  should  gene-  arbi^ators. 
rally  be   signed   by  both   arbitrators   together.     When   one 

signs  an  appointment  alone  and  then  sends  the  document  for 
signature  to  the  other,  it  is  invalid,  and  the  award  of  the 
umpire  will  be  a  nullity  (h) ;  unless,  indeed,  the  two  arbi- 
trators have  met  and  agreed  on  the  person  to  be  umpire,  and 
the  signing  is  the  mere  record  of  their  previous  judicial 
decision  (i). 

By  the  Arbitration  Act,  1889,  when  the  submission  is  one  Two  arbi- 
made  by  consent  out  of  court,  and  a  contrary  intention  does  appoint    " 
not  appear, "  the  two  arbitrators  may  appoint  an  umpire  at  umpire, 
any  time  within  the  period  during  which  they  have  power 
to  make  an  award "  (k):  if  they  fail  to  execute  the  power  Judge 

„,.  ni  1  ,1  ,  •     1  appointing. 

after  being  called  upon  to  do  so,  the  court  or  a  judge  may 
appoint  (/). 

III.  Disadvantages  of  reference  to  several  arhitrators.'\ — The  Joint  arbi 
arbitrators  selected  by  each  side  ought  not  to  consider  them-  agents  of 
selves  the  agents  or  advocates  of   the   party  who  appoints  i-L'spectivi' 

*=  r       ./  i.  i.  parties. 

them.     When  once  nominated,  they  ought  to  perform  the 

duty  of  deciding  impartially  between  the  parties,  and  they 

will  be  looked  upon  as  acting  corruptly  if  they  act  as  agents 

or  take  instructions  from  either  side  {m). 

In  order   to  ensure  a  decision   in   case   of  difference  of  Two  arbi- 
trators ap- 
opinion,  the  submission  frequently  goes  on  to  prescribe  that  pointing  a 


tliird. 


(f)  Smith  and  Service,    In  re,  (0  Hopper,  In  re,  L.  R.  2  Q. 

25  Q.  B.  D.  545 ;  59  L.  J.  Q.  B.  B.  3(J7  ;  3G  L.  J.  Q.  B.  97. 

533.  (A)  52  &  53  Vict.  c.   49,  s.  2, 

(/)  Manchester  Ship  Canal  Co.  Sched.  I.  (b). 

V.  Pearson,   [1900]  2  Q.   B.  GOG ;  (/)  52  &  53  Vict.  c.  49,  s.  5  (c). 

69  L.  J.  Q.  B.  852.  (»0  Fetherstone   v.   Cooper,  9 

(j/)  See  ante,  Pt.  I.  ch.  3,  s.  1  d.  Ves.   67  ;    Watson    v.     Duke    of 

2,  p.  46.  Northumberland,    11    Yes.    153; 

{It)  Lord  V.  Lord,   5  E.    &  B.  Calcraft  r.  Roebuck.  1  Ves.  juii. 

404 ;  26  L.  J.  Q.  B.  34.  22]  ;  Maule  v.  INIaule,  4  Dow,  363. 
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Submission 
ambisruous. 


the  two  arbitrators  shall  name  a  third,  and  that  an  award 
made  by  any  two,  if  they  cannot  all  agree,  shall  be  sufficient. 

It  is  in  general  much  better  to  refer  the  matters  to  a  single 
arbitrator  at  once,  for  the  arbitrators  named  by  the  parties 
often  seem  to  think,  notwithstanding  the  objectionable  nature 
of  such  a  course,  that  they  are  to  represent  their  respective 
nominors,  and  act  rather  as  advocates  than  judges,  while  the 
third  arbitrator  frequently  supposes  that  he  is  an  umpire, 
and  that  his  active  interference  is  not  to  commence  until  the 
others  have  differed  finally.  Eeferences  of  this  sort  have 
been  strongly  condemned  as  being  "  senseless  and  mis- 
chievous, founded  on  a  totally  wrong  principle,  expensive  in 
their  operations,  and  constantly  ending  in  failure  and  dis- 
appointment "  (n). 

Sometimes  the  framing  of  the  submission  is  so  ambiguous 
that  it  is  difficult  for  the  court  to  decide  on  the  respective 
duties  of  each  arbitrator.  Thus,  where  a  cause  was  referred 
to  two  arbitrators  and  such  third  person  as  they  should 
nominate  as  their  umpire,  and  the  parties  agreed  to  perform 
the  award  to  be  made  by  the  two  and  their  umpire,  the  court 
refused  to  enforce  by  attachment  performance  of  an  award 
made  by  the  two  arbitrators  alone,  considering  it  a  doubtful 
point  whether  the  award  was  not  intended  to  be  the  joint  act 
of  the  three  (o). 

The  above  remarks,  and  the  rules  contained  in  the  follow- 
ing divisions  of  this  section  for  the  guidance  of  joint  arbi- 
trators, show  clearly  the  additional  liability  to  failure,  when 
several  arbitrators  are  appointed  instead  of  one  only. 


Eacli  .arbi- 
trator mu.st 
act. 


IV.  Dutij  of  all  the  arhitrators  to  act^ — On  a  reference  to 
several  arbitrators  together,  when  there  is  no  clause  pro- 
viding for  an  award  made  by  less  than  all  being  valid,  each 
of  them  must  act  personally  in  performance  of  the  duties  of 
his  office,  as  if  he  were  sole  arbitrator ;  for,  as  the  office  is 
joint,  if  one  refuse  or  omit  to  act,  the  others  can  make  no 
valid  aw.'ird  (j^i).     Where  the  reference  is  to  tliree  arbitrators 


(71)  Temi)leiiian  and  Ruecb  In 
re,  9  Dowl.  I)(i2. 

Co)  HeatJierinf^ton  r.  Robinson, 
7  Dowl.  192;  H  L.  J.  (N.  S.) 
Kx.  148.  See  Winterinj^'bani  v. 
Rol)ertHon,  27  L.  J.  Ex.  aOJ. 


ip)  Little  r.  Newton,  2  M.  it-G. 
351  ;  10  L.  J.  C.  V.  «8  ;  Stalwoi  th 
V.  Inns,  13  M.  &  W.  4()6  ;  14  L. 
J.  Ex.  81.  SeePt.  II.  cli.  3,  s.  3, 
d.  T),  as  to  ell'ect  of  refusal  to  act 
as  a  revocation. 
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all  three  must  concur  in  the  award,  an  award  by  two  of  them      P-^«t  ii 

Cll*      IV.      S*      Oa 

only  is  bad  (q).  

But  if  two  arbitrators  are  to  appoint  a  third  to  act  with  Waiving 
them,  and  they  mistakenly  appoint  a  person  as  umpire,  and  n(it*^acting° 
the  two  alone  hold  the  reference  and  make  the  award,  a  party 
who  has  attended  the  meetings  without  objecting  to  the  case 
being  heard  by  the  two  only,  cannot  afterwards  impeach  the 
award  as  invalid  for  want  of  the  concurrence  of  the  third 
arbitrator  (r). 

The  arbitrators  may  not  delegate  their  authority  even  to  Arbitrators 
each  other.  Two  merchants,  arbitrators,  may  not  delegate  ™J][eg^te  to 
to  the  third  arbitrator,  though  he  be  a  barrister,  the  decision  eacli  other. 
of  a  point  of  law  arising  out  of  the  case  (s). 

But  if  each  of  the  arbitrators  exercise  his  own  independent  But  may 
judgment  on  the  matters  referred,  it  is  no  objection  to  the  ^f  ^L  other. 
award  that  on  discussion  one  gives  way  to  the  other,  for    . 
where  two  differ  in  opinion,  one  or  both  must  give  way, 
otherwise  they  never  can  agree  (t). 

As  they  must  all  act,  so  they  must  all  act  together.  They  All  the  arbl- 
must  each  be  present  at  every  meeting ;  and  the  witnesses  and  ^^^^  toijcther. 
the  parties  must  be  examined  in  the  presence  of  them  all  (w)- 

Where  there  are  two  or  more  arbitrators  all  should  execute  Arbitrators 
the  award  at  the  same  time  and  place.     If  they  fail  to  do  so,  execute  the 
such  an  error  may   invalidate   the  award   (x),  but   as   the  ^J^'^.^f^^'^j.^^ 
objection  is  one  of  a  formal  character,  if  no  other  objection 
be  shown  the  court  may  remit  the  award  to  the  arbitrators 
for  correction  (y). 

It  is  often  made  a  condition  precedent  that  before  the  two  Appointment 

'■  .  of  umpire 

arbitrators  proceed  with  the  reference  they  shall  appoint  an  coutlition 
umpire.     When  such  is  the  case  the  proceedings  may  be  pi'^^edent. 
invalid,  unless  the  umpire  is  so  appointed. 

(q)  United  Kingdom,  &c.  As-  404 ;  26   L.    J.   Q.   B.    34  ;  Beck 

siu-ance  v.  Houston,  [1896]  1  Q.  and  Jackson,  In  re,  1  C.  B.  N.  S. 

B.  607  ;  0.5  L.  J.  Q.  B.  484.     See  095. 

Morgan  i-.  Boult,  7  L.  T.  671.  (x)  Lord   v.   Lord,  5  E.  &  B. 

(r)  Marsh,  In  re,  10  L.  J.  Q.  B.  404 ;  20   L.    J.    Q.    B.  34  ;    Stal- 

330.  worth    v.    Inns,    13    M.    &    W. 

(s)  Little  V.  Newton,  9  Dowl.  400 ;  14  L.  J.   Ex.   81  ;  Eads  v. 

437  ;  10  L.  J.  C.  P.  88.  Williams,  24  L.  J.  Ch.  531  ;  Wade 

(t)  Eardley   v.  Steer,    4  Dowl.  v.  Dowling,  4  E.  A  B.  44.     See 

423;  4  L.  J.  (N.  S.)  Ex.  293.  Little  r.   Newton,   9  Dowl.   437; 

(«)  Plews   and   Middleton,    In  10  L.  J.  C.  P.  88. 

re,  0  Q.  B.  845  ;  14  L.  J.  Q.  B.  (v)  Anning  v.  Hartley,  27  L.  J. 

139 ;  Lord   v.    Lord,  5   E.   &  B.  Ex.  145. 
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PaiitII.  In  references  under  the  Lands  Clauses  Consolidation  Act, 
— '. — '  '  "  1845,  the  Railways  Clauses  Consolidation  Act,  1845,  the 
iSs  Kail-  ^^i^"^^y  Companies  Arbitration  Act,  1859,  and  the  Corn- 
ways,  and  panics  Clauses  Consolidation  Act,  1845,  the  appointment  of 
Claused  Acts.  ^^  umpire  must  be  made  before  entering  upon  the  matters 

referred.     In  treating  of  the  appointment  of  an  umpire  this 

point  is  more  fully  examined  (z). 


Two  choosing 
third  to  act 
with  them. 


Eidarging 
time  before 
appointing 
third  arbi- 
trator. 


Two  may  act 
if  tliird 
refuse. 


V.  Duti/  of  the  arbitrators  when  aioard  hy  less  than  all 
valid.'] — If  two  arbitrators  only  are  appointed  by  the  suIj- 
mission,  and  they  are  to  choose  a  third  to  act  with  them, 
and  an  award  made  by  any  two  is  to  be  valid,  they  must 
choose  their  colleague  before  they  take  any  step  in  the 
reference,  in  order  that  the  parties  may  have  the  benefit 
of  the  judgment  of  all  three  on  the  whole  of  the  matters. 
They  have  no  business  to  treat  the  third  arbitrator  as  an 
umpire  to  be  called  in  in  case  of  difference  except  by 
consent  of  the  parties  (a). 

If  the  award  is  to  be  made  on  or  before  a  certain  day, 
or  such  other  day  as  the  said  arbitrators,  or  any  two  of 
them,  shall  appoint,  it  is  necessary  for  the  two  to  appoint 
a  third  before  they  make  any  enlargement  of  the  time,  or 
the  enlargement  will  be  void  (?>). 

Under  such  a  submission  it  will  be  sufficient  for  any  two 
of  them  to  act  jointly,  though  the  third  absent  himself  from 
the  meetings,  provided  he  have  full  notice  and  opportunity  of 
being  present  at  them  if  he  please,  and  be  not  kept  away  by 
any  practice  of  the  other  arbitrators  or  of  the  parties  (c). 
The  two  arbitrators  must  take  the  opinion  of  the  third,  but  if 
after  discussion  he  refuse  to  concur  with  them  in  the  award, 
they  may  then  execute  it  (r/). 

When  the  two  originally  named  arbitrators,  having  differed 
about  some  items,  agreed  each  to  furnish  the  third  with  a 
written  statement  of  what  he  thought  the  award  should  be. 


(z)  Ft.  II.  ch.  4,  s.  4,  d.  2, 
p.  170. 

(a)  Peterson  v.  Ayre,  14  C.  B. 
06.5;  2;iL.  J.  C.  P.  12'). 

(//)  Rcatle  V.  Dutton,  2  M.  i\:- 
W.  (iO. 

(r)  (ioodnian  v.  Saycra,  2  .1.  i\L' 
W.  241);  Dalling  v.  Matcliult, 
Willes,  215;  Moseley  r.  Siiiqi.soii, 


L.  R.  10  Eq.  220;  42  L.  J.  Ch. 
7o!». 

00  White  V.  Sharp,  12  M.  &  W. 
712 ;  i;5  L.  J.  Kx.  215  ;  Sallows 
V.  Girling,  Cro.  .Tac.  277 ;  Berry 
V.  l*orry,  3  liulst.  (52 ;  l*erring 
and  Keyiner,  In  re,  3  A.  it  E. 
245. 
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and  another  award  was  made  by  the  tMrd  and  the  one  whose      I'a>'t  H- 
views  he  adopted,  without  any  further  meeting  of  all  three, '. '  " " 


the  court  set  the  award  aside  because  the  three  never  consulted 
together  upon  it ;  the  one  whose  views  were  rejected  being 
entitled  to  the  opportunity  of  discussing  the  award  with  the 
other  two  (e). 

When  the  parties  have  each  appointed  an  arbitrator  on  a  Lands  Clauses 
reference  respecting  the  compensation  to  be  paid  for  lands  &^^*^'of  ono'of 
taken  under  a  special  act  of  parliament  for  the  purposes  of  two  arbi- 

trtitors 

a  public  undertaking  sanctioned  by  the  act,  or  injuriously 
affected  by  the  works  done  under  it,  the  Lands  Clauses  Act, 
1845,  enacts,  in  s.  26,  that,  if  any  arbitrator  appointed  by 
either  party  die,  or  become  incapable,  the  party  who  appointed 
him  may  appoint  some  other  person  to  act  in  his  place,  and 
if  for  the  space  of  seven  days  after  notice  in  writing  he  fail 
to  do  so,  the  remaining  arbitrator  may  proceed  ex  parte. 
Sect.  30  provides,  that  "  If,  where  more  than  one  arbitrator 
shall  have  been  appointed,  either  of  the  arbitrators  refuse  or 
for  seven  days  neglect  to  act,  the  other  arbitrator  may  proceed 
ex  parte." 

Clauses  almost  verbatim  with  the  above  are  to  be  found  in  Railways 
ss.  127,  131  of  the  Eailways  Clauses  Act,  1845  (f).  ^^'''^''^  '^'*- 

In  the  Companies  Clauses  Act,  1845,  s.  129,  a  similar  Companies 
enactment  occurs.  The  clause  is  as  follows  : — "  If  before 
the  matters  so  referred  shall  be  determined,  any  arbitrator 
appointed  by  either  party  die,  or  become  incapable,  or  refuse, 
or  for  seven  days  neglect  to  act  as  arbitrator,  the  party  by 
whom  such  arbitrator  was  appointed  may  nominate  and 
appoint,  in  writing,  some  other  person  to  act  in  his  place, 
and  if  for  the  space  of  seven  days  after  notice  in  writing 
from  the  other  party  for  that  purpose  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte ;  and 
every  arbitrator  so  to  be  substituted  as  aforesaid  shall  have 
the  same  powers  and  authorities  as  were  vested  in  the  former 
arbitrator  at  the  time  of  such  his  death,  refusal,  or  disability 
as  aforesaid." 

Under  the  Eailway  Companies  Arbitration  Act,  1859,  the  Riiilway 
company  on  failure  of  one  appointment  of  an  arbitrator  is  to  Arbitration 
make  a  new  appointment.     If  for  fourteen  days  after  request  -"^^^^  ^^^^ 

(e)  Templeman   and  Reed,    In  (/)  8  .^-  9   Yict.  c.    20.     See 

re,  9  Dowl.  902.  Appendix  of  Statutes. 
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Part  II. 
CH.  IV.  s.  3. 

What  a 
refusal  of  the 
arbitrator  to 
act. 


in  writing  such   company  does   not  appoint,  the  Board    of 
Trade  may  appoint  an  arbitrator  {g). 

Two  arbitrators  appointed  under  the  Land  Clauses  Act 
held  a  meeting  in  the  reference,  at  the  close  of  which 
meeting  it  was  agreed  that  they  should  proceed  next  day 
with  the  case.  Early  the  following  morning,  before  the  time 
of  the  meeting,  one  of  the  arbitrators  wrote  to  the  solicitor 
of  the  railway  company  who  had  appointed  him,  stating 
that  he  could  not  attend  on  account  of  important  business ; 
he  also  expressed  his  desire  that  the  meeting  should  go  on 
without  him,  and  that  he  should  be  furnished  with  notes  of 
the  evidence  taken.  He  did  not  attend,  and  the  meeting 
was  held  without  Mm.  Vice-Chancellor  Knight  Bruce  held 
that  this  was  not  such  a  refusal  to  act  as  to  justify  the  other 
arbitrator  in  proceeding  alone  (A). 


SECTION  IV. 


Part  II. 
CH.  IV.  s.  4. 

OflBce  of 
umpire. 

Appoiuted  by 
submission  or 
arbitrators. 


Arbitrators, 
statutory 
power  to 
appoint. 


OF     THE     UMPIEE. 

I.  By  wliom  an  umpire  is  to  he  cqopointcd.'l — Where  two 
arbitrators  are  appointed,  the  submission  often  provides  that 
in  case  of  their  not  agreeing  in  an  award,  the  matters  shall 
be  decided  by  a  third  person,  who  is  styled  an  umpire  {i). 

The  umpire  is  sometimes  named  in  the  submission ;  but 
more  generally  the  submission  merely  provides  that  he  shall 
be  appointed  by  the  arbitrators. 

Formerly,  though  they  could  not  agree,  the  arbitrators  had 
no  power  to  appoint  an  umpire,  unless  authorised  to  do  so  by 
the  submission.  But  in  cases  of  references  out  of  court  by 
the  Arljitration  Act,  1889,  Schedule  I.  (b),  the  two  arbitrators 
may  appoint  an  umpire  unless  a  contrary  intention  is  expressed 
in  the  submission  {h). 


Of)  22  &  23  Vict.  c.  59,  ss.  9, 
10.' 

(/,)  Hawley  r.  North  Stafford- 
shire Kail.  Co.,  2  DoGex  c^'  S.  IVA. 
\n  to  what  is  a  iicf^doct  to  act,  see 
Will.MiKhhy   V.  Willoughby,  9  Q. 


B.  923 ;  IG  L.  J.  Q.  B.  251,  and 

post. 

(/)  Com.  Dig.  Avb.  F. ;  Rolle, 
Ab.  Arb.  pp.  7,  8. 

(A-)  See  Pt.  II.  oh.  4,  s.  3,  d.  2. 
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Sect.  5  of  the  Arlntration  Act,  1880  (/),  with  reference  to      I'^'^t  ll. 

^  '  cii.  IV.  s.  4. 


an  umpire  enacts — 

"  (c)  Where  the  parties  or  two  arbitrators  are  at  liberty  to  Notice  where 
appoint  an  umpire  or  third  arbitrator  and  do  not  a  mm^ted* 
appoint  him  ; 

"  (d)  Where  an  appointed  umpire  or  third  arbitrator  refuses 

to  act,  or  is  incapable  of  acting,  or  dies,  and  the 

submission  does  not  show  that  it  was  intended  that 

the  vacancy  should  not  be  supplied,  and  the  parties 

or  arbitrators  do  not  supply  the  vacancy  ; 

any  party  may  serve  the  other  parties   or  the  arbitrators, 

as  the  case  may  be,  with  a  written   notice   to   appoint  an 

arbitrator,  umpire,  or  third  arbitrator. 

"  If  the  appointment  is  not  made  within  seven  clear  days  Court  or 
after  the  service  of  the  notice,  the  court  or  a  judge  may  on  J"*^se  may 
application  by  the  party  who  gave  the  notice,  appoint  an 
arbitrator,  umpire,  or  third  arbitrator,  who  shall  have  the  like 
powers  to  act  in  the  reference  and  make  an  award  as  if  he 
had  been  appointed  by  consent  of  all  parties." 

The  "  court  "  in  this  act  means  His  Majesty's  High  Court 
of  Justice,  and  "judge  "  means  a  judge  of  that  court  {in). 

The  powers  conferred   on  "  the  court  or  a  judge "  apply  Power  of 
to  references  under  order  of  court  as  well  as  by  consent  out  ^^""^ ' 
of  court  (w). 

By  Order  LIV.  r.  12a,  these  powers  may  be  exercised  by 
a  master  of  the  Supreme  Court,  to  whom  any  application 
under  this  section  should  be  made  by  summons. 

The  Court  of  Appeal  have  all  the  powers  conferred  by  the 
act  on  the  court  or  a  judge  under  the  provisions  relating  to 
references  under  order  of  court  (o). 

To  give  the  court  jurisdiction  there  must  be  an  arbitration  Act  applies 
and  not  a  mere  valuation  (;/;).  not^'faluation.' 

If  the  submission  be  to  the  award  of  A.  and  B.,  and  D. 
being  umpire,  the  words  shall  receive  a  liberal  construction, 
and  be  held,  according  to  the  common  construction  of  the 
word  umpu-e,  to  mean  that  D.  is  to  decide  as  umpire  in  case 
A.  and  B.  cannot  agree  in  their  award  as  arbitrators  {q). 

(I)  52  &  53  Vict.  0.  49.  (/>)  See  Boss  v.  Helsham.L.  R. 

(m)   Sect.    27.      See   52  &   53      2  Ex.  72;  Collins  v.   Collins,  26 

Vict.  c.  63,  s.  30.  Beav.  306  ;  28  L.  J.  Ch.  184. 

(ft)  Sect.  16.  (q)  Com.  Dig.  Arb.  F.  ;   Rolle, 

(o)  Sect.  17.  Ab.  Arb.  p.  4. 
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Part  II. 
CH.  IV.  s.  4. 

Umpire  to 
decide  on  all 
matters. 


Umpire  to 
decide  ou 
matters  on 
■which  arbi- 
trators dis- 
agree. 


Where  the  arbitrators  are  empowered  to  appoint  an 
umpire,  and  they  cannot  agree  to  an  award  on  all  the 
matters  refen^ed,  the  umpire  should  decide  on  all  the 
matters  and  not  only  upon  those  on  which  the  arbitrators 
disagree  (r). 

But  where  the  submission  was  of  all  differences  to  the 
award  of  A.  and  B.,  and  in  case  of  their  differing  in  opinion, 
to  any  umpire  to  be  appointed  by  them,  and  it  then  went  on 
to  say,  "  and  whatever  the  arbitrators  or  umpire  shall  deter- 
mine in  the  premises  by  an  award  or  awards,  interim  or  final, 
to  be  pronounced  by  them,"  shall  be  binding  on  the  parties, 
the  House  of  Lords  held  that  the  arbitrators  might  make 
an  award  on  some  matters,  and  refer  others  on  which  they 
disagreed  to  the  umpire  (s). 
Appointment       On  a  reference  under  the  Lands  Clauses  Act,  1845  (t),  it  is 
"^d'^^th^        provided  by  s.  27,  that  "  where  more  than  one  arbitrator  shall 
Lands  Clauses  have  been  appointed,  such  arbitrators  shall,  before  they  enter 
^  ■  ,  upon  the  matters  referred  to  them,  nominate  and  appoint  bv 

By  arbitra-         ^.  -,,.,i  •        ,       ■,      •  ^  , 

tors.  wntmg  under  their  hands  an  umpire,  to  decide  on  any  such 

matters  on  which  they  shall  differ,  or  which  shall  be  referred 
to  him  under  the  provisions  of  this  or  the  special  act ;  and  if 
such  umpire  shall  die,  or  become  incapable  to  act,  they  shall 
forthwith,  after  such  death  or  incapacity,  appoint  another 
umpire  in  his  place,  and  the  decision  of  every  such  umpire  on 
the  matters  so  referred  to  him  shall  be  final."  The  28th  sec- 
tion as  amended  by  the  Lands  Clauses  Umpire  Act,  1883  (u), 
enacts  that  "  if  in  either  of  the  cases  aforesaid  the  said 
arbitrators  shall  refuse,  or  shall,  for  seven  days  after  request 
of  either  party  to  such  arbitration,  neglect  to  appoint   an 

By  Board  of  umpire,  the  Board  of  Trade  shall,  on  the  application  of  either 
party  to  such  arbitration,  appoint  an  umpire,  and  the  decision 
of  such  umpire  on  the  matters  on  which  the  arbitrators  shall 
differ,  or  which  shall  be  referred  to  him  under  this  or  the 
special  act  shall  be  final." 

Under  the  The  Eailway  Clauses  Act,  1845  (,x),  contains  like  provisions. 

Clauses^Act.  -^Gct.  128  of  this  act  is  verbatim  the  same  as  s.  27  above  given  ; 
and  s.  129  of  that  act  is  word  for  word  the  same  as  s.  28 


(r)  Tollit  V.  Saunders,  0  Price, 
012 ;  Wicks  r.  Cox,  11  Jur.  542. 
See  also  Lang  v.  lirown,  25  L.  T. 
(O.  S.)297. 

(.s)  Lang  V.    liiowii,  25    L.    T. 


(O.  S.)  297. 

(/)  8   iV    !»  Vict.    c. 
Ai)i»endix  of  Statutes. 

(«)  4()  Vict.  c.  15. 

(x)  8  &  0  A' ict.  c.  20. 


18.      See 
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of  the  above  act.     The  Railway  Companies  Arbitration  Act,      1'-^"'^'  ii- 

1859  {ij),  has  simihir  provisions.  '. ' 

Very   similar   enactments   are   found   in   the    Companies  l^ailw^y 
''  ^  (  uuipanies 

Clauses  Act,  1845  {z) ;  for  that  act  provides,  in  s.  130,  that  Arbitnition 
"  where  more  than  one  arbitrator  shall  have  been  appointed,    "  ' 

11-  1111/.  1  Under  tbe 

such  arbitrators  shall,  beiore  they  enter  upon  the  matters  Companies 
referred  to  them,  nominate  and  appoint  by  writing  under  ^''^""*®'*  -^*^"*- 
their  hands  an  umpire  to  decide  on  any  such  matters  on  which 
they  shall  differ ;  and  if  sucli  umpire  shall  die,  or  refuse,  or 
for  seven  days  neglect  to  act,  they  shall  forthwith,  after  such 
death,  refusal,  or  neglect,  appoint  another  umpire  in  his 
place ;  and  the  decision  of  every  such  umpire  on  the  matters 
so  referred  to  him  shall  be  final." 

In  s.  131  it  is  provided  that  "if  in  either  of  the  cases 
aforesaid  the  said  arbitrators  shall  refuse,  or  shall,  for  seven 
days  after  request  of  either  party  to  the  arbitration,  neglect 
to  appoint  an  umpire,  it  shall  be  lawful  for  the  Board  of 
Trade,  if  they  think  fit,  in  any  case  in  which  a  railway  com- 
pany shall  be  one  party  to  the  arbitration,  on  the  application 
of  either  party  to  such  arbitration,  to  appoint  an  umpire  ; 
and  the  decision  of  such  urapu-e  on  the  matters  on  which  the 
arbitrators  shall  differ  shall  be  final." 

Under  a  reference  which  by  private  act  of  parliament  was  If  arbitrators 
to  be  in  the  manner  provided   by  the  Companies  Clauses  might  appoint 
Act,  1845  (neither  party  being  a  railway  company),  it  was  "™P>re  by 
held  that  the  court  had  power  to  appoint  an  umpke  under  rrocedure 
s.  12  of  the  Common  Law  Procedure  Act,  1854  («).  t^iC^^^^ 

The  Arbitration  Act,  1889,  by  s.  24,  applies  to  every  arbi-  Application 
tration  under  any  act  before  or  after,  except  in  so  far  as  the  f.^  Arbitra- 

,      .  .....  .  tion  Act. 

act  regulating  the  arbitration  is  inconsistent  with  the  Arbi-  1S89. 
tration  Act. 

The  effect  of  this  section  is  to  apply  the  provisions  of  i^^ect. 
the  act  to  arbitrations  under  any  other  acts,  except  so  far 
as  the  provisions  of  those  acts   are  inconsistent  with  the 
provisions  of  the  Arbitration  Act.     Its  effect  is  in  no  way 
to   introduce  into  arbitrations   under    the   Arbitration   Act 

((/)  22  &  23  Vict.  c.  59.  Ex  parte,  4  Ch.  D.  200 ;  40  L.  J. 

/  \  Q  e  c\-\T-  i.        in  Ch.  153;  Aniclo-Italiau  Bank  and 

(z)   o  &  9  Vict.  c.  lb.  T\    T-)  T  T    r>    o/^    ij    <-;.j 

^  ■'  De  Rosaz,  In  re,  L.  K.  2  (^).  15.  4o2  ; 

(rt)  In    re   Lord     and     Copper      De  Rjsuz  v.  Anglu-Italian  Bank, 

Miners'  Co.,  1  Kay  &  J..  90;  24      L.  R.  4  Q.  B.  462;  38  L.  J.  Q.  B. 

L,    J.    Ch.    145.     See  McBryde,       101. 
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'art  II.     any   of  the   provisions   for   arbitration   contained   in   those 
- — '  other  acts  (&). 


Wlien  arbi- 
trators to 
appoint,  no 
time  pre- 
scribed. 


Appointment 
under  Arbi- 
tration Act, 
1889. 


Appointment 
of  umpire 
under  various 
statutes. 


Within  what 
limit  under 
the  Lauds 
Clauses  Con- 
solidation 
Act. 


II.  When  the  arhitrators  should  appoint  the  umpire^  — 
Formerly,  when  the  submission  made  no  special  provision 
respecting  the  time  when  tlie  arbitrators  were  to  appoint  the 
umpii'e,  and  a  day  was  given  to  the  umpire  subsequent  to 
that  fixed  for  the  arbitrators  making  their  award,  they  might 
appoint  an  umpire  at  any  time  before  the  time  for  making 
the  umpirage  had  expired  (c). 

But  it  was  competent  for  them  to  appoint  the  umpire  in 
the  first  instance  before  they  had  investigated  the  matters  or 
found  that  they  could  not  agree  {d). 

The  appointment  of  the  umpire  was  valid,  although  the 
arbitrators,  before  his  appointment,  had  enlarged  the  time  for 
making  the  award  (c). 

By  the  Arbitration  Act,  1889  (/),  arbitrators  under  sub- 
mission out  of  court  may,  by  the  terms  of  the  schedule  of  that 
act,  appoint  an  umpire  "  at  any  time  within  the  period  during 
which  they  have  power  to  make  an  award,"  but  they  may  be 
called  upon  by  notice  under  s.  5  to  act  earlier  {g). 

It  will  be  seen,  by  reference  to  the  preceding  division  of 
this  section,  that  the  Lands  Clauses  Act,  the  Eailways  Clauses 
Act,  and  the  Companies  Clauses  Act,  all  contemplate  in  the 
first  instance  that  the  arbitrators  are  to  appoint  an  umpire 
before  entering  into  a  consideration  of  the  matters  referred  to 
them.  Under  the  Eailway  Companies  Arbitration  Act,  1859, 
they  are  to  do  so  "before  entering  on  the  business  of  the 
reference." 

In  one  case  the  latter  of  the  two  arbitrators  was  appointed 
on  the  Gth  April.  As  they  had  neglected  to  appoint  an 
umpire  for  seven  days  after  request,  application  was  made 
to  the  Board  of  Trade,  who  appointed  an  umpire  on  the  17th 
of  May.  The  arbitrators  had  not  enlarged  their  time,  and 
it  was  objected  that  the  appointment  of  the  umpire  was  too 
late.     The  court,  however,  held  the  appointment  to  be  good, 

(h)  Zclnia  Gold  Mininr;  Co.  v.  (c)  CiuUiflf  v.  Walters,  2  Moo. 

Hcskins,  [1895]   A.    C.    lOO;    04      &  Rob.  232. 

^■/n  f;  ^i-^'"''      ^v  ..     1-  -L^    .  (O  f'>2  &  53  Vict.  c.  49,Sched. 

(c)  Hardin*,'- V.  \vatts,  lo  East,       ^   V  ^r 

550.  ^  ^' 

(d)  linicsv.Coo\io/.)B.&CA07.  (<j)  See  ante,  p.  173. 
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and  that,  although  the  arbitrators  had  no  power  to  make  an       I'mit  ii. 
award,  the  power  of  the  lioard  of  Trade  to  appoint  an  umpire    '^"-  ^^-  '^^  ^• 
upon  their  default  was  not  affected  (h). 

Under  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55,  Under  ti.e 
s.  180,  if  the   arbitrators  neglect  or  refuse    to   appoint  an  ^"f*^'^  "''*'^'^ 
umpire  within  seven  days  after  request  the  Local  Govern- 
ment Board  may  make  the  appointment.     If  eitlier  of  the 
arbitrators  are  appointed  by  parol,  their  appointment  of  the 
umpire  would  l)e  invalid  under  this  statute  (i). 

III.  Jfow  the  arhitratovH  are    to  choose  an   iimpire.~\—'\l\ni  Appuiutment 
appointment  of  an  umpire  must  be  the  act  of  the  will  and  mu^t^bc'^bv 
concurring  judgment   of  both   the   arbitrators,    unless    the  choice,  not 
parties    consent    to   or   acquiesce    in   some    other    mode   of 
appointment  [k). 

It  has  always  been  held,  that  if  the  two  arbitrators  toss  Tossing  up. 
up  which  shall  nominate  the  umpire  to  the  exclusion  of 
the  other,  an  appointment  so  made  is  bad  (/).  So  where  Drawing  lots. 
each  arbitrator  wrote  on  a  paper  the  name  of  a  person 
who  was  not  known  to  the  other,  and  the  one  drawn  by 
chance  was  appointed  umpire,  the  appointment  was  held 
bad  (m). 

An  important  distinction  was,  however,  taken  in  a  case  i'lioire  by 
where  each  arbitrator  having  nominated  a  person  for  umpire  persoiis""  " 
whom   the  other  arbitrator  acknowledged    to   be  a   proper  agreed  on  a.s 
person  for  the  office,  agreed  to  toss  up  which  of  the  two 
should  be  appointed.     Lord  EUenborough,  C,J.,  said  that  he 
saw  no  objection  to  the  appointment  {n),  and  this  decision 
has  since  been  affirmed  to  be  good  law  (o). 

Where  two  arbitrators  after  tossing  up  for  the  choice  of  an 
umpire  abandoned  the  choice  made,  and  afterwards  one  of 
them  by  consent  of  the  other  appointed  the  umpire,  it  was 
held  that  the  appointment  was  good  {p). 

(/()  Bradshaw's  Arbiti'atiou,  12  {I)  Harris  v.  Mitchell,  2  ^"el■ll. 

Q.   B.  5()2.      See  Holdsworth  v.  485. 

Wilson,   4  B.  &  S.    1  ;  .'32  L.  J.  («0  Pescod  v.  I'escod,  58  L.  T. 

Q.  B.  289.  76. 

,-\  n-u-     1  1     ij  rp  (")  Neale  v.  Ledger,  16   E  ist, 

(i)  Gifiord     and     Bury    Town       ^i 

Council,  In  re,  20  Q.   B.  D.  .3(58  :  ]  \  xx  t  t     t>    ->  /  > 

57  T     TO    U    1  m  ^">  Hopper,  In  re,  L.   K.  2   g. 

(/r)  Cassell,   In  re,  i)  B.   &  C.  {}>)  Vinicombe  and  Morgan,  In 

^24 ;  7  L.  J.  (O.  S.)  K.  B.  329.  re,  10  L.  J.  Q.  B.  128. 

R.  N 
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Conseut  of 
parties 
renders 
valid  appoint- 
ment by  lot. 
Assent  must 
be  given  with 
full  know- 
ledsre. 


Assent  by 
agent  or 
solicitor. 


The  clerks  to 
the  solicitors 
cannot  assent. 


Appointing 
fresli  umpire 
if  first  refuse. 


The  appointment  by  lot  of  an  umpire  will  be  sustained,  if 
the  parties  either  previously  or  subsequently  give  a  clear 
assent  to  such  a  mode  of  election  {q).  That  assent,  however, 
to  be  binding,  must  be  given  with  a  full  knowledge  of  all  the 
circumstances.  If  the  arbitrators  merely  inform  the  parties 
that  they  have  mutually  chosen  A.  B.  to  be  umpire,  and  the 
parties  approve  of  the  appointment,  not  knowing  that  the 
umpire  has  been  selected  by  lot,  the  umpire  obtains  no  bind- 
ing authority  by  such  assent  (r).  Even  if  the  attorney  of  a 
party  know  that  the  selection  has  been  made  by  tossing  up, 
and  assent  to  it,  assuming  that  the  attorney  has  power  to  bind 
his  client,  the  award  will  not  bind  him,  if  the  important 
circumstance  be  not  disclosed  of  the  arbitrator  who  lost  the 
toss  having  previously  personally  objected  to  the  umpire, 
when  originally  proposed  by  the  other  arbitrator  (s). 

An  agent  or  solicitor  who  has  the  conduct  of  the  reference 
for  a  party  to  it,  has  authority  to  bind  his  principal  by 
waiving  an  objection  to  the  appointment  of  an  umpire  by 
drawing  lots  {t). 

The  clerks  to  the  solicitors  have  no  authority  to  bind  the 
parties  by  assenting  to  the  selection  of  an  umpire  by  lot,  nor 
will  his  authority  be  ratified  if,  in  ignorance  of  the  mode  of 
election,  the  parties  attend  before  him  («). 

If  the  umpire  appointed  refuse  to  act  the  arbitrators  may 
appoint  another.  For  though,  Avhen  the  arbitrators  have 
once  executed  their  authority  by  the  appointment  of  an 
umpire,  they  cannot  revoke  it  and  execute  it  again,  this 
seems  to  apply  only  to  the  case  of  an  effectual  appointment, 
and  there  is  no  effectual  appointment,  unless  it  be  accepted 
by  tlie  person  named  as  umpire  {x).  If  they  make  the 
appointment  in  terms  conditional  on  acceptance,  it  is  clear 
their  power  to  make  a  second  appointment  remains,  in  case 
(if  a  refusal  by  the  party  first  selected  (y). 


('/)  Tunno  and  Bird,  In  i-e,  5 
i>.  &  Ad.  488;  Backhouse  v. 
Taylor,  20  L.  J.  Q.  B.  2.33.  See 
Ford  V.  Jones,  3  B.  &  Ad.  248. 

(/•)  Greenwood  and  Tittering- 
ton,  In  re,  9  A.  &  E.  099 ;  8  L. 
J.  (N.  S.)  Q.  B.  182. 

(s)  Janiieson  and  Binns,  In  re, 
4  A.  *  E.  94.5;  .5  L.  .1.  (N.  S.) 
K.  B.  187. 


(0  Backhouse  v.  Taylor,  20' 
L.  J.  Q.  B.  233. 

(h)  Hodson,  In  re,  7  Dowl. 
569. 

(x)  Oliver  v.  CoUings,  11  East, 
.3()7  ;  Trippet  v.  Fyre,  3  Lev. 
2().3;  Com.  Dig.  Arb.  F. 

(il)  Reynolds  )'.  (Jray,  1  8alk. 
70.' 
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When  there  is  an  effectual  a^jpointraent  of  an  umpire,  il      Part  if. 
cannot  be  affected  by  the  disapproval  of  the  parties  (z). 


If  the  submission  provide  no  special  form  of  appointment  Disapproval 
^  .  •■       ,  .  .or  parties  no 

of  the  umpire,  a  parol  appointment  is  sufficient  (a) ;  but  it  effect. 

is  better  to  make  it  in  writing.     Sometimes  the  submission  No  special 

,       .  .  .  .  1  •      1  11      form  of  ap- 

requires  it  to  be  m  writing,  sometimes  that  it  be  under  the  pointment. 
hand  and  seal  of  the  arl jitrators,  or  that  it  be  endorsed  on  the 
submission.  Whatever  the  direction  is,  the  arbitrators  should 
follow  it  closely.  When  it  is  to  be  under  the  hands  of  the 
arbitrators,  both  must  sign  it,  or  at  least  agree  upon  the 
person,  together  (b).  The  appointment  requires  no  stamp, 
unless  it  be  under  seal,  and  delivered  as  a  deed  (c). 

The  appointment  of  an  umpire  by  the  arbitrators  under  Appointment 
the  Lands  Clauses  Act,  the  Eailways  Clauses  Act,  and  the  under  Lan'ds, 
Companies  Clauses  Act,  must,  we  have  seen,  be  in  writing  &c-  Clau.ses 
under  their  hands  (d). 

When  the  arbitrators  disagreed  and  the  umpire  was  to  be  Appointment 
appointed  by  the  Commissioners  of  Eailways,  the  appoint-  sione^Tof"' 
ment  should  have  been  signed  by  two  of  the  Commissioners  Railways, 
and  sealed  with  their  seal.     There  is  great  doubt  whether  an 
appointment  in   their   name   signed    ])y  a  secretary  of  the 
Commissioners  only  was  valid  [r). 

IV.  Commencement  and  duration  of  the  uminres  authority^ —  Commence- 
Where  no  time  is  limited  for  the  making  of  the  award,  the  ™fthority.  n'> 
umpire's  authority  can  commence  from  no  other  period  than  time  limited, 
the   disagreement   of  the   arbitrators.     If  there  be  a  time  When  time 
limited  his  authority  commences  absolutely  from  that  limit,  ™^  ^*^ ' 
even  though  the   arbitrators   have    never   met  to   agree  or 
disagree,  for  the  not  making  an  award  shows  that  they  have 
not  agreed  (/). 

By  the  Arbitration  Act,  1889,  in  submissions  out  of  court  Arbitration 
by  consent,  the  following  provision  generally  applies  :  "  If     ' ' 

(z)  Oliver  v.  CoIHds,  11    East.  {d)  See     ante,    d.     1     of    this 

3(>7.  section. 

(«)  Ibid.  ((')  The     Wilts,     Somerset     it 

(fe)  Lord  V.  Lord,  26  L.  J.  Q.  B.  Weymouth  Rail.   Co.  and  Fooks, 

34  ;  5  E.  &  B.  404 ;  Hopper,  In  In  re,  3  Ex.  728. 

re,  L.  R.  2  Q.  B.  367;  36  L.  J.  (/)  Com.  Dig.  Arb.  F. ;    Win- 

Q.  B.  97.  teringham  v.  Robertson,  27  L.  J. 

(<•)  Routledge    v.    Thornton,    4  Ex.    301.       See     Doddington    v. 

Taunt.    704;    Dod     v.    Herbert,  Bailward,  7  Dowl.   640;    8  L.  J. 

Styles,  459.  (N.  S.)  C.  P.  331. 

n2 
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Part  II. 
cu,  IV.  s.  4. 

Commence- 
ment of 
umpire's 
time. 


Commencing 
subject  to 
defeasance. 


What  a  dis- 
iigreement  of 
the  arbi- 
trators. 


Umpire 

enlarging 

time. 


the  arbitrators  have  allowed  their  time  or  their  extended  time 
to  expire  without  making  an  award,  or  have  delivered  to  any 
party  to  the  submission,  or  to  the  umpire,  a  notice  in  writing 
stating  that  they  cannot  agree,  the  umpire  may  forthwitli 
enter  on  the  reference  in  lieu  of  the  arbitrators  "  {(/).  An 
umpire  appointed  by  the  court  under  s.  5  of  the  act  has  the 
like  powers  as  if  he  had  been  appointed  by  consent  of  parties. 

AVhen  the  umpire  has  a  period  allowed  him  for  making  his 
umpirage  later  than  the  time  given  to  the  arbitrators,  his 
authority  may  commence  before  the  expiration  of  the  time 
limited  to  the  arbitrators,  subject,  however,  to  defeasance. 
For  if  the  arbitrators  disagree,  and  refuse  to  make  an  award, 
the  umpire  may  proceed  at  once  with  the  reference,  and  need 
not  wait  until  the  time  allotted  to  the  arbitrators  has  expired  ; 
and  his  decision  will  be  binding,  even  if  made  before  the 
time  for  the  award  has  elapsed.  It  will,  liowever,  become 
a  nullity  in  case  the  arbitrators  afterwards  assume  their 
authority,  agree,  and  make  an  award  within  the  time  allotted 
them  {h). 

When  the  vimpire's  power  is  to  commence  on  the  disagree- 
ment of  the  arbitrators,  to  justify  the  umpire  in  interfering 
there  must  be  such  a  difference  between  the  arbitrators  as 
renders  their  agreement  in  an  award  hopeless  {i).  Whether 
there  has  been  such  an  essential  difference  is  a  question  of 
fact,  to  be  decided  sometimes  by  a  jury,  sometimes  by  the 
court,  according  to  the  nature  of  the  proceedings. 

Before  the  Arbitration  Act,  1889,  it  was  held  that  when 
one  of  the  arbitrators,  after  some  meetings,  declined  to  proceed 
further  in  the  case,  or  where  one  insisted  on  further  evidence 
being  produced,  whicli  the  other  refused  to  allow  [k],  there 
arose  such  a  disagreement  as  to  call  the  umpire's  powers  into 
existence  {I). 

Where  it  was  provided  l)y  a  submission  that,  in  case  the 
arbitrators  sliould  not  agree  in  their  award,  the  parties  should 
then  abide  l)y  any  award  which  tlie  umpire  should  make  on 


(<l)  52  &  53  Vict.  c.  4<»,  .s.  2, 
and  Sched.  I.  (d). 

(h)  Sniailes  r.  Wri<;lit,  3  M.  it 
S.  'o5();  Si)ri<,'oiis  v.  Nasli,  5  M.  it 
S.  193.  Sec  Coppiu  v.  Uiiniard, 
2  Sauiid.  r21>,  and  notes  to  same, 
J).  133a.  See  also  Yoadon  Local 
lid.  and  Ycadoii  Waterworks  Co., 


lure,  41Cli.  D.  52;  58  L.  J.  Cli. 
503. 

(0  Cudliff  /'.  Walters,  2  Moo.  & 
Rob.  232. 

(A-)  Ibid. 

(I)  Tnnno  and  Bird,  In  re,  5 
B.  &  Ad.  488  ;  3  L.  J.  (N.  S.) 
K.B.  5. 
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or  before  a  certain  date,  power  beiii"  "iven  to  the  arbitrators      l*^"'^'  l'- 

■1  11  •  •  ,      -  J       CH.  IV.  8.  4. 

and  the  umpire  respectively  to  enlarge  the  time,  it  was  held - 

that  the  fact  of  no  award  having  been  made  before  the  date 
originally  limited  for  the  arbitrators  to  make  their  award, 
enabled  the  umpire  at  once  to  enlarge  the  time  for  making 
his  award  (m). 

Where  the  umpire  is  to  decide  on  those  matters  only  on  Umpire's 
which  the  arbitrators  disagree,  his  enlargement  of  time  does  not'enure  for 
not  enure  to  give  the  arbitrators  further  time  to  make  their  arbitmtors. 
award  on  the  matters  not  referred  by  them  to  the  umpire  (?i). 

When  the  submission  fixes  a  limit,  the  umpire  must  make  Duration  ^ 
his  umpirage  within  the  time  limited  to  him  (o).     The  court  -luthority. 
or  a  judge  can  enlarge  the  time  under  the  Arbitration  Act,  EniarKoment 
1889,  whether  the  time  for  making  the  award  has  expired  or  ^^  ^^"^*' 
not  (p). 

By  the  schedule  to  the  Arbitration  Act,  1889,  the  terms  of  Umpire  to 
which  are  deemed  to  be  included  in  submissions  (unless  a  month, 
contrary  intention  is  expressed  therein),  "  the  umpire  shall 
make  his  award  within  one  month  after  the  original  or 
extended  time  appointed  for  making  the  award  of  the  arbi- 
trators has  expired,  or  on  or  before  any  later  day  to  which  the 
umpire  by  any  writing  signed  by  him  may  from  time  to  time 
enlarge  the  time  for  making  his  award  (q). 

It  is  also  provided  by  s.  24,  that  "  this  Act  shall  apply  to  Arbitration 
every  arbitration  under  any  Act  passed  before  or  after  the  to'^other  acts, 
commencement  of  this  Act  as  if  the  arbitration  were  pursuant 
to  a  submission,  except  in  so  far  as  this  Act  is  inconsistent 
with  the  Act  regulating  the  arbitration,  or  with  any  rules  or 
procedure  authorised  or  recognised  by  that  Act." 

In  the  case  of  references  under  the  provisions  of  the  Lands  Duration 
Clauses  Act,  1845,  the  enactments  respecting  the  commence-  LandsCUauseB 
ment  and  duration  of  the  umpire's  authority  are  the  fol-  ■^^t. 
lowing : — 

Sect.  23  provides,  "  If  when  the  matter  shall  have  been 
referred  to  arbitration,  the  arbitrators  or  their  umpire  shall 
for  three  months  have  failed  to  make  their  or  his  award,  or  if 

(m)  Doddington  v.  Baihvard,  7  (p)  52  &:  53  Vict.  c.  49,  s.  9. 

Dowl.  640.  See   Knowles   &  Sons  v.   Bolton 

(n)  Lancr.   v.  Brown,  25  L.  T.  Corporation,  [1900]  2  Q.  B.  253  ; 

(O.  S.)  297.  m  L.  J.  Q.  B.  481. 

(o)  Trew  v.  Burton,  1  C.  it  M. 

533.  0/)  Sched.  L  (e). 
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A<'(,  ls7r>. 


no  final  award  shall  be  made,  the  question  of  such  compensa- 
tion shall  be  settled  by  the  verdict  of  a  jury  as  hereinafter 
provided." 

Sect.  27  enacts,  that  "  where  more  than  one  arbitrator 
shall  have  been  appointed,  such  arbitrators  shall,  before  they 
enter  upon  the  matters  referred  to  them,  nominate  and 
appoint,  by  writing  under  their  hands,  an  umpire,  to  decide 
on  any  such  matters  on  which  they  shall  differ,  or  which 
shall  be  referred  to  him  under  the  provisions  of  this  or  of  the 
special  act,"  &c. 

And  s.  31  directs,  that  "  if  where  more  than  one  arbitrator 
shall  have  been  appointed,  and  where  neither  of  them  shall 
refuse  or  neglect  to  act  as  aforesaid,  such  arbitrators  shall  fail 
to  make  their  award  within  twenty- one  days  after  the  day  on 
which  the  last  of  such  arbitrators  shall  have  been  appointed, 
or  within  such  extended  time  (if  any)  as  shall  have  been 
appointed  for  that  purpose  by  both  such  arbitrators  under 
their  hands,  the  matters  referred  to  them  shall  be  determined 
by  the  umpire  to  be  appointed  as  aforesaid." 

The  three  months  allowed  to  the  umpire  by  s.  23  in  which 
to  make  his  award  are  to  be  computed  (when  there  is  no 
enlargement  of  time  by  the  arbitrators)  from  the  expiration 
of  the  twenty-one  days  after  the  appointment  of  the  second 
arbitrator,  and  when  there  is  an  enlargement,  from  the  end  of 
such  enlarged  time  (;•)• 

Where  the  umpire  is  appointed  under  s.  28  of  the  act,  on 
failure  of  the  arbitrators  to  appoint,  and  after  the  arbitration 
time  has  expired,  his  authority  does  not  expire  with  the  period 
of  three  months  from  the  cessation  of  the  arbitrators'  power, 
but  continues  for  three  months  from  the  date  of  his  own 
appointment  (.s). 

In  a  case  before  Wright,  J.,  he  expressed  the  opinion  that 
where  an  umpire,  appointed  under  the  Lands  Clauses  Act, 
1845,  dies,  a  new  umpire  may  be  appointed  under  s.  5  of  tlie 
Arbitration  Act,  1889  (/). 

By  the  Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s.  180,  "if  the  arbitrators  fail  to  make  their  award  within 

((•)  Skcrratt  r.  Nortli  Staflord-  poration,  Tn  re,   51   L.  J.  Q.  B. 

Hliirc  Rail.  Co.,  17  L.  .1.  Ch.  101  ;  '285. 
2  Ph.  475;    Bradsliaw's   .\rl)itra- 

tioji,  12  Q.  B.  nc.L'.  •    (0  R.    V.    Manley-Smith,     (53 

(.x)  I'ullcii    ;ui<l    I.iv(;rp.>oI   C<>r-  L.  J.  Q.  B.  171. 
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twenty-one  days  after  the  day  on  which  the  hast  of  them  was  i'a"t  H- 
appointed,  or  within  such  extended  time,  if  any  [not  to  exceed  '  '  '  '  !_ 
two  months],  as  may  have  hcen  duly  api)ointed  by  them  for 
that  purpose,  the  matters  referred  shall  be  determined  by  the 
umpire.  The  time  for  making  an  award  by  an  umpire  under 
this  act  shall  not  in  any  case  be  extended  beyond  tlie  period 
of  two  months  from  the  date  of  the  reference  of  the  matters 
to  him." 

The  original  limit  of  time  within  which  an  umpire  must  Duration. 
make  his  award  seems  still  to  be  twenty-one  days,  although 
this  is  not  expressly  provided  in  the  act  of  1875,  and  the  date 
of  the  commencement  of  the  umpire's  authority  is  either  when  Comuioncc- 
he  begins  to  act  as  umpire  on  the  arbitrators  disagreeing,  or  "^^" 
at  the  latest  when  the  arbitrators'  full  time  has  expired  (y«). 
The  umpire  may  extend  the  time  for  making  his  award  to  two 
months  and  no  longer,  but  the  court  has  power  to  extend  the 
time  beyond  that  period,  even  although  the  time  for  making 
the  award  has  expired  (03). 

Under  the  Eailway  Companies  Arbitration  Act,  1859  (//),  Railway 
by  s.  17,  if  the  arbitrators  "  do  not  within  such  a  time  as  the  ^.^tratiou 
companies  agree  on,  or,  failing  such  agreement,  within  thirty  Act.  I85'.t. 
days  next  after  the  reference  is  made  to  the  arbitrators,  agree 
on  their  award  thereon,  then  the  matters  referred  to  them, 
or  such  of  those  matters  as  are  not  then  determined,  shall 
stand  referred  to  their  umpire ;  "  and  by  s.  22,  the  umpire's 
award,  if  made  within  such  time  as  the  companies  agree  on, 
or,  failing  such  agreement,  within  thirty  days  after  the 
matters  in  difference  are  referred  to  him,  shall  be  good.  But 
s.  23  adds,  "  provided  always,  that  (except  where  and  as  the 
companies  otherwise  agree)  the  umpire  from  time  to  time, 
by  writing  under  his  hand,  may  extend  the  period  within 
which  his  award  is  to  be  made ;  and  if  it  be  made,  and  ready 
to  be  delivered  within  the  extended  time,  it  shall  be  as  valid 
and  effectual  as  if  made  within  the  prescribed  period." 

V.  Poiocr  and  duty  of  fhc  umpire.'] — The  umpire,  when  Umpire  same 
called  upon  to  act,  is  in  general   invested  with  the  same  Jju^ies as" 

arbitrators. 

(n)  Yeadon  Local  Bd.  and  ()9  L.  J.  Q.  B.  481;  approving 
Yeadon  Waterworks  Co.,  In  re,  Warburton  r.  Haslingden  Local 
41  Ch.  D.  52  ;  58  L.  J.  Ch.  503.         Bd.,  48  L.  J.  C.  P.  451. 

(a-)  Knowles  i*c  Sons  r.  Bolton  (//)  22  iV:  2.3  Vict.  c.   59.     See 

Corporation,  [11>0()]  2  Q.  B.  25;> ;       Appendix  of  Statutes. 
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POWER   AND   DUTY   BEFORE    AWARD. 


Part  II. 

CH.  IV.  S.  i. 


Usage  of 
merchants 


Arbitrator's 
niisbehaTionr 


Or  interested. 


Umpire 
Bitting  with 
arbitrators. 


"Waiving 
objection  to 
not  rehear- 
ing case. 


Party  not 
refj  airing 
umpire  to 
hear  evidence 


powers  as  the  arbitrators,  and  bound  by  the  sarae  rules,  and 
has  to  perform  the  same  duties.  He  must  examine  such 
witnesses  as  the  parties  choose  to  produce,  and  as  to  such 
points  as  they  choose  to  raise,  although  the  same  witnesses 
have  been  examined  to  the  same  points  before  the  arbitrators. 
He  may  not  take  the  evidence,  or  any  part  of  it,  from  the 
notes  of  the  arbitrators,  unless  there  be  a  special  provision  in 
the  submission,  or  a  clear  agreement  between  the  parties 
permitting  such  a  course  (2). 

On  a  mercantile  reference,  although  the  usage  of  merchants 
may  sanction  each  arbitrator  making  a  statement  to  the  umpire 
respecting  the  facts  put  in  evidence  before  both  of  them,  yet 
if  one  of  the  arbitrators,  unknown  to  the  other,  lays  before 
the  umpire  a  new  piece  of  evidence,  the  award  will  be  set 
aside  (a). 

Or  if  the  umpire  sits  witli  the  arbitrators,  and  one  of  them 
lias  purchased  secretly  the  claimant's  interest,  and  on  the 
arbitrators  differing,  the  umpire  awards ;  his  award,  though 
he  himself  is  not  subject  to  imputation,  will  be  set  aside  on 
the  ground  that  he  may  have  been  influenced  by  the  interested 
arbitrator  (h). 

In  order  to  save  the  delay  and  expense  of  two  investiga- 
tions of  evidence,  it  is  often  arranged  that  the  umpire  shall 
sit  with  the  arbitrators  and  hear  the  evidence  once  for  all. 
If  without  any  special  arrangement  the  umpire  sits  with  the 
arbitrators  and  hear  the  evidence,  he  shoitld  not  interfere  with 
the  arbitrators  when  they  discuss  the  case  {c). 

The  objection  to  the  umpire  proceeding  without  rehearing 
the  witnesses  may  be  waived  by  the  conduct  of  the  parties, 
but  the  waiver  must  be  clearly  made  out,  or  the  award  will 
be  set  aside  (d). 

Where  a  party  knew  that  the  case  had  gone  before  the 
umpire,  and  that  he  had  been  furnished  by  the  arbitrators 
wit] I  the  notes  of  the  evidence,  the  court  refused  to  set  aside 
llie   award    of   the  umpire  because   it  was  the  duty  of  the 


(2)  Salkeld  and  Shiter,   In  re, 
12  A.  »V  E.  767  ;  10  L.  J.  Q.  li. 
V.   Hewlett,   19  L.   .1. 


22 
(J. 


Firtli 


(a)  Hrook  and  Delconiyn,  In 
le,  Ifi  C.  P>.  N.  S.  40:'> ;  'X',  L.  .1. 
C.  1'.  24C. 


(h)  IManchard  /-.  Sun  Fire  Office, 
()  Times  L.  It.  Uf);"). 

((•)  I'^lag  Lane  Chai)c'l  v.  Mayor 
of  Sunderland,  5  .fur.  N.  S.  8'.»4. 

{(I)  Salkohl  and  Shiter,  In  re, 
12  A.  ct  E.  707;  10  L.  J.  Q.  B. 
22  ;  Jenkins,  In  re,  1  Dowl.  N.  S. 
27(i;  11  L.  J.  Q.  B.  71. 
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party,  if  lie  had  thoiwlit  it  necessary,  to  Lave  called  on  the      Pakt  II 

umpire  to  hear  evidence  ;  and  as  he  had  not  done  so,  but  had 

taken   the   chance   of  the    award,   he    could    not  raise  the 
objection  (c). 

On  a  reference  under  the  Lands  Clauses  Act,  at  a  meeting  Umi-ire 

improperly 

held  before  the  claimant's  arbitrator  and  the  umpire,  a  awarding, 
witness  was  examined,  notwithstanding  the  absence  of  the 
other  arbitrator  and  the  protest  of  the  company's  solicitor 
who  had  other  evidence  to  produce.  The  arbitrators  made  no 
award,  and  without  any  further  meeting,  or  any  notice  to  the 
company,  the  umpire  afterwards  made  an  award.  Knight- 
Bruce,  V.C,  held  that  the  umpire  had  acted  improperly  in 
making  his  award  without  either  hearing  the  case  de  novo,  or 
at  least  giving  the  company  an  opportunity  of  producing 
their  evidence  (/).  On  appeal  to  the  Lord  Chancellor  this 
decision  was  affirmed. 

If,  after  their  authority  has   expired,  the  arbitrators  join  Joint  award 
"^  ^  .   .  .,,  ,      by  arbitrators 

with  the  umpire  in  making  the  umpirage,  the  decision  will  be  and  umpire. 

held  valid  as  that  of  the  umpire  alone  ;  for  it  is  no  more  than 

if  mere   strangers  join  in   the   umpirage,  and   that   cannot 

vitiate  it  {g). 

The  umpire  should  charge  as  costs  of  his  umpirage  the  Fees  of 

fees  and  charges  due  to  the  two  arbitrators  (//).  costs  of 

umpirage. 

(e)  Tunno   and  Bird,   In  re,  5  De  Gex  <t  S.  33. 

K.  &  Ad.  488  ;  3  L.  J.  (N.  S.)  K.  ig)  Beck  v.  Sargent,  4  Taunt. 

P..  .5.     See  Hal]    v.   Lawrence,    4  232  ;  Soulsbj^  v.  Hodgson,  3  Burr. 

T.  R.  589.  1474. 

(/)  Hawley  v.  North  Stafford-  (h)  Ellison  r.  Ackroyd,  20  L.  J. 

shire  Rail.   Co.,   12  Jur.   389  ;  2  Q.  B.  193. 
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CHAPTER  V. 

THE   DUTY   OP   THE   ARBITRATOR   IN   FORMING   HIS 
AWARD. 


SECTION   I. 


Part  II. 
CH.  V.  s.  1. 

The  award 
must  follow 
the  submis- 
sion. 

Arbitration 
Act,  1889, 

Award  to  be 
in  writing. 


J'uwer  to  deal 
witli  action. 


Parol  award. 


OF  THE  FORMAL  EEQUISITES   OF  THE   AWAED. 

I.  Maldng  the  award.^ — In  making  the  award,  the  arbi- 
trator must  follow  the  directions  of  the  submission  in  point 
of  form,  therefore  when  the  submission  provides  that  the 
award  be  in  waiting  under  the  hand  of  the  arbitrator,  the 
award  to  be  valid  must  be  under  the  arbitrator's  hand  as  well 
as  in  writing  (a).  By  the  Arbitration  Act,  1889  (h),  it  is 
prescribed  that  unless  a  contrary  intention  is  expressed  in  the 
sul)mission,  on  a  reference  by  consent  out  of  court  the  arbi- 
trators shall  make  their  award  in  writing.  This  applies  to  a 
single  arljitrator  (c). 

Where  an  award  is  to  be  in  writing,  under  the  hand  and 
seal  of  the  arbitrator,  one  in  writing  only  is  insufficient  {d). 

In  references  by  order  of  the  court  or  a  judge,  power  is 
usually  given  to  the  referee,  whether  official  or  special,  to 
direct  judgment  to  be  entered,  or  otherwise  deal  with  the 
wliole  action  pursuant  to  Order  XXXVI.  (c). 

Formerly  a  parol  award  might  have  been  valid  where  the 
submission  did  not  expn^ssly  provide  that  the  award  should 
Ijc  in  writing  (/) ;    Init  since  the  Arbitration  Act   a   parol 


(a)  Everai'd  /'.  P;iter.son,  0 
Taunt.  025. 

(h)  52  &  53  Yict.  c.  40,  s.  2, 
and  Sched.  I.  (c). 

(<■)  See  52  iV  53  Yict.  c.  03,  the 
Interin-etation  Act,  1889,  Avliicli 
Itrovides  that  in  acts  ])a.ssed  since 
1H5(),  "unless  the  contrary  in- 
tention appears  .  .  .  words  in  the 
singular  shall  include  the  plural, 


and  words  in  the  ]>lural  shall  in- 
clude the  singular." 

('/)  Henderson  c.  Williamson, 
1  Strange,  110. 

{<■)  11.  S.  C.  A  pp.  K.,  No.  33a. 

(/)  Gates  V.  JJroniil,  1  Salk. 
75  ;  0  Mod.  1(50  ;  Cocks  /'.  Mac- 
clesfield, Dyer,  218,  b  ;  Rawling 
r.  WockI,  Barnes,  54.  See  Hanson 
''.  Liversedge,  Garth.  150 ;  2  Vent. 
242. 
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award  will  not  be  good  unless  the  parties  expressly  exclude    ^^'^^^^^ 

the  provisions  of  Schedule  I.  of  that  act.     A  mere  mental '^  '-— 

determination  was  never  sufficient  to  make  a  good  parol 
award.  The  arbitrator  must  have  shown,  by  some  external 
act,  that  he  had  made  up  his  mind  finally  {[/). 

In  general,  but   subject  of  course  to  the   particular  pro-  Signing 

.  .     awiircL 

visions  of  the  submission,  the  arbitrator  makes  his  award  m 
writing,  and  signs  his  name  at  the  foot.  It  is  customary  to 
have  an  attesting  witness  who  may  prove  the  execution. 

Where  there  are  several  arbitrators  all  should  execute  at  Joint  execu- 
tlie  same  time  and  in  presence  of  each  other  (h).  aXtrlt'ors. 

It  is  highly  ol)jectionable  for  an  arbitrator,  even  after  he  Award  drawn 
has  fully  made  up  his  mind  on  all  points,  to  employ,  to  draw  ^j^j^^^^^f"'^" 
u])  the  award  in  a  formal  shape,  a  solicitor  who  has  acted  for  party. 
one  of  the  parties  in  the  reference.     It  may  even  endanger 
the  award  being  set  aside  (?'). 

In  practice  it  is  usual  for  the  arl)itrator,  when  he  has  made  How  award 
his  award,  to  take  a  copy  of  it ;  the  original  is  delivered  to  ^^  ^' 
the  party  who  takes  up  the  award,  and  the  copy  to  the  opposite 
party  if  he  applies  for  it.  In  order  to  be  "  available  for 
any  purpose  whatever"  the  original  award  must  be  duly 
stamped  (/.;) ;  but  there  is  no  obligation  upon  the  arbitrator 
to  stamp  the  award,  nor  is  it  the  usual  practice  for  him  to 
do  so. 

By  the  provisions  of  the  Lands  Clauses  Act,  1845  (/),  and  Lands,  Sec. 
the  Eailways  Clauses  Act,  1845  (m),  the  award  must  be  in 
writing,  and  the  declaration  made   and   subscribed   by  the  Declaration  of 
arbitrator,  before  entering  on  the  reference,  is  to  be  annexed  annexed  to 
to  the  award  when  made.     The  penalty  of  omitting  to  annex  award. 
the  declaration  is  not  stated.     The  37th  section  of  the  former 
act,  and  the  137th  section  of  the  latter  act,  enact,  that  "no  Award  not 
award  made  with  respect  to  any  question  referred  to  arbitra-  ^f  f^j.^ 
tion  under  the  provisions  of  this  or  the  special  act,  shall  be 
set  aside  for  irregularity  or  error  in  matter  of  form."     A  like  Railway 
provision  is  contained  in  the  liailway  Companies  Arbitration  ArWtratiou 

Act,  1859. 
{(j)  Thompson  v.    Miller    (h-.),  (A-)  Stamp  Act,   1891  (54  ct  oo 

15  W.  R.  353.  Yicfc.  c.  39),  s.  14  (4).      See  post, 

(/i)  See  ante,  Pt.   II.  ch.  4,  s.       p.  190. 

^' /\-  t;    ,            1       1  rp,    T,    ,f     1  (0  8  &  9  Yict.  c.  18,  s.  33.    See 

(')  UndenvooJ  and  TheBedford  .^  ^  4,,^^^  „f  Statutes. 

tK:    Cambridge   Rail.    Co.,   Jn    re,  '^ '■ 

11  C.  B.  N.  S.  442  ;.  31  L.J.  C.  P.  ("0  8   &  9  Vict.   c.  20,  s.  134. 

10.  See  Appendix  of  Statutes. 
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Part  II.     Act,  1850  {)i).     Under  this  act  the  award  must  be  in  writing 
. '. "        _  under  the  hands  of  the  arbitrators  or  umpire. 


Publishing  n.  Publishing  the  award.^ — The  submission  used  generally 

the  award.       ^^  provide  that  the  arbitrator  should  make  and  publish  his 

award  in  writing,  ready  to  be  delivered  to  the  parties  at  their 

request  on  or  before  a  certain  day.     In  such  cases,  beside* 

making,  the  arbitrator  must  publish  his  award. 

Award  It  is  to  be  observed,  however,  that  the  Arbitration  Act, 

whenVxe-       1889,  provides  only  for  the  making  of  the  award,  and  does 

cuted.  not  refer  to  publishing.     As  regards  the  validity  of  the  award 

this  probably  makes  no  difference,  because  the  award  was  in 

general  considered  as  "  published  "  as  soon  as  the  arbitrator 

had  done  some  act  whereby  he  became  functus  officio,  that 

is,  as  soon  as  he  had  made  a  complete  award  (o). 

If  there  be  several  arbitrators,  the  award  will  not  be  pub- 
lished until  it  is  signed  by  the  requisite  number  of  arbitrators. 
Publishing  to  It  may  be  important  to  mention,  that  so  far  as  regards  the 
t  e  par  les.  ^^^^^q  which  regulates  the  time  for  an  application  to  set  aside 
an  award,  the  publication,  from  which  the  time  begins  to  run, 
is  not  the  publishing  of  the  award  itself,  but  the  publication 
of  it  to  the  parties  {p).  Therefore,  as  soon  as  the  arbitrator 
has  executed  the  award,  he  should  give  notice  of  it  to  the 
parties  that  it  is  made  and  ready  to  be  delivered. 

Where  the  submission  provided  that  the  award  should  be 
made  and  published  "  utrique  partium,"  in  an  action  on  the 
award,  it  was  held  that  the  plaintiff  could  not  recover  as  the 
award  had  not  been  published  to  all  the  parties  {q). 

Award  ready       HI.  Dclicering  the  au-ar(l.'\ — It  is  often  provided  that  the 

Hvered^"         award  shall  be  ready  to  be  delivered  by  a  certain  day.    AVhen 

it  is  made  it  is  ready  to  be  delivered,  and  the  court  will  so 

intend  it,  especially  where  it  is  to  be  ready  to  be  delivered 

on  request  (r).     It  need  not  be  actually  delivered  by  the 

(//)  22  it  2;{  ^'ict.  c.  5!),  s.  24.  (7)  Hungate     /■.    Mease,    Cro. 

((.)  Bn.oJve  u.  Mitchell,  G  M.  &  Eliz.  885. 

W.    47:5  ;    !»   L.  .1.    (N.    8.)  Ex.  (r)  Uradsey     r.    Clyston,    Cro. 

2(il>.  Car.   541 ;    Marks  v.   Marriot,    1 

{p)  Order  LXIY.  r.  14  ;    Mac-  Ld.  llayiii.  114  ;  Joyce  v.  Haines, 

arthur   /■.    Caiuphell,   5  B.  tt  Ad.  Hard.  .'51)1) ;   Freeman   r.  Bernard, 

518;    Brooke  V.  Mitchell,  (i  M.  tt  1    Ld.    Jiayni.    247;    Robison    r. 

W.  47:J;  Moore  r.  Darley,  1  C.  P..  Calwood,   (i    Mod.    82;  Anon.,  2 

445.  Ld.  Kayni.  •.>81>. 
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appointed  day  in  order  to  its  validity,  if  it  ))e  ready  to  Ije      PautII. 
delivered  by  that  day  (s).  ' 

If  the  submission,  instead  of  providing  that  the  award  Ije  Whon 
ready  to  be  delivered,  direct  that  it  be  delivered  to  the  i)arties  ^^'I'^'^'^y 

J  '  1  necessary. 

by  a  certain  day  in  order  to  bo  valid,  the  award  must  be 
actually  delivered  by  the  day.  When  the  submission  en- 
joined a  delivery  to  either  of  the  parties,  it  has  been  held 
that  the  delivery  must  be  made  to  both  (t).  But  when  there 
are  two  parties  on  each  side,  and  the  award  is  to  be  made 
and  given  up  to  the  said  parties,  or  to  one  of  them,  it  has 
been  held  sufficient  to  deliver  it  to  any  one  of  either  of 
them  (u). 

In  general,  however,  the  arbitrator's  duty  is  only  to 
have  the  award  ready  for  delivery  to  the  parties,  on  their 
request,  before  the  period  of  his  authority  has  expired, 
and  to  give  notice  to  the  parties  that  the  award  is  ready 
for  delivery ;  the  delivery  itself  may  take  place  at  any 
time. 

Either  party,  as  soon  after  the  publication  as  he  pleases,  Arbitrator 
may    ol)tain    it    from    the   arbitrator   on    payment    of    his  award  on" 
charges.     But  until  they  are  paid,  it  is  usual,  in  order  to  payment  of 
ensure  their  discharge  without  any  troulile,  for  the  arlntrator 
to  keep  the  award  in  his  own  hands.     This  course  has  been 
recommended  by  the  court,  even  when  the  party  who  takes 
up  the   award   is  not   to   be  ultimately  liable  to  pay  the 
charges  (x). 

In  cases  of  references  under  the  Lands  Clauses  Consoli-  Award  under 
dation  Act,  1845  (ij),  it  is  provided  l)y  s.  35  that  "  the  cries'' Act. 
ar])itrators  shall  deliver  their  award  in  writing  to  the 
promoters  of  the  undertaking,  and  the  said  promoters  shall 
retain  the  same,  and  shall  forthwith  on  demand,  at  their  own 
expense,  furnish  a  copy  thereof  to  the  other  party  to  the 
arbitration,  and  shall  at  all  times,  on  demand,  produce  the 
same  award,  and  allow  the  same  to  l)e  inspected  or  examined 
by  such  party,  or  any  person  appointed  1»y  him  for  that 
purpose." 

(,s)  Brown    r.   Yawser,   4  East,  (h)  Cocks  r.  Macclesfield,  Dyer, 

o84.  218  b. 

(x)  Hicks  r.  Richardson,   1   B. 

(0  Parker  v.  Parker,  Cro.  Eliz.      &  P.  93. 
448 ;  Block  v.  Palgrave,  Cro.  Eliz.  (;/)  8    iV:    '.)    \'ict.    c.    18.       See 

7->7.  Api^eudix  of  Statutes. 
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Part  II. 

CH.  V.  S.  1. 

stamp  on 
award. 

Bankrupts' 

estates. 


Informal 
award. 


One  stamp, 
several  par- 
ties. 


Award  under 
seal  no  deed. 


IV.  Stamping  Hic  aioard.'] — By  the  Stamp  Act,  1891  {z),  a 
duty  is  imposed  on  all  awards  in  writing. 

Exceptions,  however,  have  been  made  by  statute  in  favour 
of  awards  in  certain  cases.  Possibly  the  Bankruptcy  Act, 
1883  (a),  s.  144,  which  exempts  from  stamp  duty  every 
"instrument  or  writing  relating  solely  to  the  property  of 
any  bankrupt  or  to  any  proceedings  under  any  bankruptcy," 
exempts  from  stamp  duty  awards  made  on  references  by  the 
trustee  of  a  bankrupt. 

In  general,  however  informal  the  decision  may  be,  if  it  be 
an  award  in  fact,  the  Stamp  Act  applies,  even  though  it  do 
not  purport  to  be  an  award  on  the  face  of  it  (&). 

Though  the  several  parties  to  the  submission  have  separate 
rights  and  liabilities,  the  award  will  need  only  a  single 
stamp,  if  they  have  a  sufficient  community  of  interest  in  the 
subject-matter  referred,  as,  for  instance,  when  the  several 
underwriters  on  a  policy  of  insurance  agree  to  refer  the 
demand  of  the  assured  on  that  policy  (c). 

It  was  decided  under  a  previous  statute,  imposing  only  a 
106".  stamp  on  awards,  that  an  award  in  writing,  and  under 
seal,  was  no  deed  or  specialty,  and  therefore  need  not  have 
a  deed  stamp,  unless  it  were  delivered  as  a  deed,  but  if 

(z)  54  &  55  Met.  c.  30.     The  schedule  runs  thus  : — 

Award  ia  England  or  Ireland  and  Aicard  or  Decreet  Arbitral  in 

Scotland. 
In  any  case  in  wliich  an   amount   or  value  is  the  matter  in  dis- 
pute— £    ."*.    (/. 
Where  no  amount  is  awarded  or  the  amount   or 

value  awarded  does  not  exceed  £5        ...         . . .     0     U     o 

Where  the  amount  or  value  awarded — 
Exceeds  £5  and  does  not  exceed  £10 


.,  10 
,,  20 
„         30 

40 

.^0 
„  KM) 
„       •-'•»() 

„  r,(io 
»      7:.o 

„      1000         

in  any  other  oa.se 

(a)  46  A-  47  Met.  c.  52. 

(I>)  .lebb  V.  M'Kiernun,  1  Moo. 
&  M.  :U0;  Carr  v.  Smith,  5 
Q.  1>.  128;  (joodyear  v.  Simpson, 
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50 

100 

200 
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15  M.  iV  W.  16. 

((•)  (xoodson  y.  Forbes,  6  Taunt. 
171  ;  1  Marsh.  525.  See  also 
Allen  c.  Morrison,  8  B.  &  C.  565. 
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it  were  delivered  only  as  ari  award,  an  award  stamp  was      I'akt  il. 
sufficient  (c^),  "   '  '   ' 

In  order  to  necessitate  an  award  stamp,  it  was  formerly  Appraiaemcnt 
held  that  the  document  must  be  an  award,  and  not  a  mere  ""  ''^^'"'^ ' 
valuation  (e). 

In  order  to  the  validity  of  a  decision  as  an  award,  there  Animus 
must,  it  is  apprehended,  be,  besides  the  submission  of  the  ' 
parties,  an  intention  in  the  person  who  decides  it  to  decide  as 
arbitrator,  and  it  would  seem  that  the  opinion  of  counsel  Opinion  of 
subjoined  to  a  case,  containing  a  recital  of  an  agreement  to   "    ^ " 
be  bound  by  the  counsel's  opinion,  is  not  an  award,  and  does 
not  require  a  stamp  (/), 

An  award,  if  not  stamped  when  made,  may  be  stamped  at  Award  may 
any  time  on  paying  the  penalty,  and  it  cannot  be  set  aside  any  time. 
on  the  ground  that  the  stamp  is  improper,  when  no  step  has 
been  taken  to  enforce  it  ((/).  Where  an  objection  to  the 
stamp  was  not  alleged  as  a  ground  for  obtaining  a  rule  nisi 
to  set  aside  an  award,  the  court  would  not  suffer  the  objection 
to  be  relied  on  afterwards  when  cause  was  shown  (h).     But  Master 

1  •      •  1  1  IP  in      objecting  ti> 

when  it  IS  sought  to  draw  up  a  rule  tor  an  attachment  lor  want  of 
non-performance  of  an  award,  it  is  competent  for  the  ofl&cer  st»"^P- 
of  the  court  to  object  to  the  absence  of  a  stamp  on  the  award, 
and  on  that  account  to  refuse  to  draw  up  the  rule  (i). 


SECTION   II. 

OF  THE   FORM   OF   THE  AWARD. 

Pakt  1 1. 
With  regard  to  the  substance  of  the  award,  any  form  of    ch.  v.  s.  2. 

words  that  amounts  to  a  decision  of  the  questions  referred  Any  words 
will  be  good  as  an  award.      No  technical  expressions  are  expressing  a 

^  decision  an 

necessary  {k).     But  as  awards  often  bind  valuable  rights  for  award. 

((/)  Brown  v.  Vawser,  4  East,  (q)  Preston   r.   Eastwood,  7  T. 

584 ;   Blundell   v.    Brettargli,    17  R.  95. 

Ves.  232.  (/,)  Liddell     r.    Johnstone,     2 

(e)  Leeds  v.  Burrows,  12  East,  Tidd.  Pr.  9th  ed.,  844. 

1;  Perkins  y.  Potts,  2  Chit.  399.  (i)  Hill   '•.   Slocombe,   9  Dowl. 

(/)  Boyd  V.  Emmerson,  2  A.  S:  339. 

E.  184  ;  Sybray  v.   White,   1  M.  (A)  Eardley  r.  Steer,    4   Dowl. 

A  W.  435.  423  ;  4  L.  J.  (N.  S.)  Ex.  293. 
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Paut  II.     all  time,  the  arbitrator  should  be  precise  and  clear  in  his 

CH.  V.  S.  2.  T  .       -  . 

_^  adjudication. 

These  words,  "  I  have  surveyed  and  estimated  the  several 
works  necessary  to  be  done  in  repairing  the  dilapidations  to 
the  house,  and  find  the  same  amount  to  dol.  5s.,"  were  held  a 
conclusive  award  (I).  So  the  words,  "  I  am  of  opinion  that 
A.  is  entitled  to  claim  of  B.  134/.  for  non-performance  of 
his  contract,"  was  held  a  sufiicient  award  (m). 

But  where  the  arbitrator  wrote  a  letter  saying,  "  To  meet 
the  circumstances  of  the  case  in  a  liberal  manner,  I  propose 
that  B.  should  pay  A.  10/.,"  this  was  not  considered  an 
award,  because  it  did  not  express  a  decision  that  A.  was 
(riititled  to  the  10/.,  but  only  recommended  that  that  sum 
should  be  given  him  {n). 

An  award  deciding  in  the  plaintiff's  favour,  and  requesting 
the  defendant  to  pay  the  balance,  was  held  equivalent  to  an 
order  to  pay  (o),  so  also  an  award  that  one  party  should  keep 
certain  goods,  paying  so  much  money  to  the  other  (^j>). 
No  recitals  It  is  not  neccssary  to  the  validity  of  the  award  that  there 

awaTr'^^"  should  be  any  introductory  recitals.  The  award  will  be 
good,  although  the  arbitrator  neglect  to  set  out  his  authority, 
or  omit  to  recite  the  fact  of  the  time  having  been  enlarged  {q), 
or  fail  to  recite  that  he  had  taken  a  view  of  the  premises  where 
a  view  was  enjoined  before  proceeding  in  the  reference  (r). 

But  though  such  recitals  are  not  essential,  it  is  advisable 
that  they  should  be  made,  in  order  to  explain  the  award,  and 
that  it  may  be  seen  on  the  face  of  the  instrument  that  the 
arbitrator  had  authority  to  award  as  he  has  done,  and  that  he 
lias  fully  performed  his  duty, 
wijiit  recitals  In  general  an  arbitrator  recites  verbatim  so  much  of  the 
advifiabli-.  order  of  reference,  or  other  submission,  as  contains  his 
authority  to  make  the  award,  and  specifies  the  subject-matter 
on  which  the  award  is  made.  Any  provisions  of  the  sub- 
mission which  are  necessary  to  warrant  particular  directions, 

(I)  Whitehead  v.   Tattorsall,  1  (;>)  Stiles  v.  Triste,  1  Sid.  54. 

-^V*^,*^:/''l-         „,  ,  ,,       ,  (</)  Baker  o.  Hunter,  IG  M.  it 

(m)  Matsou  v.  1  rower,  1  Ry.  .V:       ^^)  [L^  .  ^,.  ^   ,    ^^   ^>,).j  .  ^ j^,^^.^,^ 

/^;  \'^-   ,  ,,  ,,.  ~   „     ,  r.  Lousley,  8  East,  13. 

(/t)  Lock   V.  Vulliamy,  .)  V>.   ^  •" 

Ad.    (jOO.     Sec    also    Clapcott    /•.  (^z)  Speiice  r.  Eastern  Counties 

Davy,  1  Ld.  Kayni.  (ill.  Rail.  Co.,  7  Dowl.  G97.   SeeDavies 

(o)  Smith  V.  Hartley,  10  C.    B.  r.  I'ratt,   17  C.  B.  183  ;  25  L.  J. 

«06;  20  L.  J.  C.  P.  UVX  C.  P.  71. 
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as,  for  instance,  respectinrr  costs,  or  saying  what  should  be      Pa"t  II- 
done,  ought  to  be  set  forth.     But  those  clauses  which  confer        '    '  '   ' 


on  him  powers  whicli  he  does  not  exercise,  it  is  recommended 
that  he  should  not  specify  (s). 

It  is  not  necessary  that  the  award  should  specify  what  the  Recital 
matters  in  difference  are  (t).     The  arbitrator  should  exercise  fnaUerB^n 
his  discretion  as   to   whether   in   the   particular   case  it  is  diflerence. 
advisable  to  set  them  out.     In  some  cases  it  would  often  be 
convenient  that  the  recital   should  specify  the   subjects  in 
difference,  and  that  the  disposing  part  of  the  award  should 
refer  to  them,  because  in  an  action  subsequently  brought  on 
any  of  the  matters  referred,  the  award  would  then  give  a 
complete  defence  (w). 

An  arbitrator  cannot  by  a  false  recital  give   himself  an  False  reciui. 
authority  beyond  the  submission  (x). 

As  a  false  recital  cannot  bind  the  parties  beyond  the  sub- 
mission, neither  will  it  invalidate  the  award  (y).  An  award 
is  not  vitiated  by  a  mistake  as  to  the  Christian  name  of  one  of 
the  arbitrators  (z),  or  as  to  the  appointment  of  the  umpire  (a), 
or  as  to  the  number  of  the  arbitrators  by  whom  the  award  is 
executed  (b),  or  as  to  the  date  of  the  submission  (c),  or  the 
date  of  an  enlargement  of  time,  so  that  it  appeared  too  late  (d), 
or  the  extent  of  the  subject-matter  (c),  or  as  to  the  arbitrators 
having  "considered  the  decision  of  the  umpire,"  where  there 
had,  in  fact,  been  no  consultation  with  the  umpire  (/). 

(s)  King  V.  Bowen,  8  M.  &  W.  (a)  Adams   v.  Adams,  2  Mod. 

625.  16!)  ;  Vin.  Ab.  Arb.  (N.  2)  3. 

(0  Smith  V.  Hartley,  10  C.  B.  (5)  white  v.  Sharp,  12  M.  &  W. 

800  ;  20  L.  J.  C.  P.  169.  712  ;  13  L.  J.  Ex.  215  ;  overruling 

(«)  Brown  and  Croydon  Canal  Thomas    v.    Harrop,    1   S.    &   S. 

Co.,  In  re,  9  A.  &  E.  522 ;  8  L.  J.  524. 

(N.  S.)Q.  B.92                .^    ,     .  (c)  Dole    v.   Dawson,    2  Keb. 

T.  *^fqQ    «'/•  ?''?k'''^^   O  ■  R  878  ;  Vent.  184 ;  Ingram  v.  Webb, 

198  1  Rolle  Rep.  362. 

(i)  Watkins  V.  Philpotts,M'Clel.  ^  ('^)  LW^  a^^l  Spittle   In  re,  6 

&  Y.  393;  Baker  1;.  Hunter,  16  M.  ^-    &   L.  o31  ;    18  L.   J.   Q.  B. 

&  W.  672 ;  Thames  Iron  Works,  ^^^-                                     ^     ^   ,_ 

&c.  Co.  V.  The  Queen,  10  B.  &  S.  (e)  Paull  v.  Paull,  2  C.  &  M. 

33.  235. 

(z)  Trew  v.  Burton,  1  C.  &  M.  (/)  Harlow  v.  Read,  3  D.  &  L. 

533;  2  L.  J.  (N.  S.)  Ex.  236.  203 ;  14  L.  J.  C.  P.  239. 
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SECTION    III. 


Part  II. 
CH.  V.  s.  3, 

Award  not  to 
be  made  in 
parts. 


Separate 
certificates. 

When  arbi- 
trator em- 
powered to 
make  several 
awards. 

First  award 
not  final. 


Railway 
Companies 
Arbitration 
Act,  1859. 


THE   AWAED   MUST   BE   ENTIRE, 

It  is  implied  in  all  cases,  unless  something  to  the  contrary- 
is  expressed,  or  may  be  inferred  from  the  submission,  that 
the  arbitrator  can  make  but  one  award  [g).  This  must  be  one 
entire  and  complete  instrument  in  itself;  therefore,  if  it  be 
made  part  at  one  day  and  part  at  another,  though  each  and 
every  part  be  made  within  the  time  limited  for  the  award,  it 
will  be  void  {h). 

If  there  be  several  arbitrators,  they  may  assemble  and 
settle  the  specific  matters  at  several  days,  but  their  award 
must  be  one  and  entire  (i). 

But  two  separate  certificates  have  been  held  to  form  but 
one  award  if  they  were  executed  at  the  same  time  {h). 

It  is,  however,  perfectly  legal  for  the  parties  to  give  the 
arbitrator  power  to  make  several  awards,  and  when  so 
empowered  he  may  include  the  several  matters  referred  to 
him  distributively  in  separate  awards  {I). 

Where  an  arbitrator  had  power  to  make  two  awards,  and 
in  the  first  to  state  a  case  for  the  opinion  of  the  court  and 
assess  damages  contingently,  but  neither  party  was  to  enforce 
payment  of  any  svim  found  due  by  the  first  award  until  the 
arbitrator  had  made  his  final  award,  it  was  considered  that 
the  first  award  was  not  a  final  award  (m). 

Under  the  Eailway  Companies  Arbitration  Act,  1859  (n), 
s.  21,  the  arbitrators  may,  if  they  think  fit,  make  several 
awards,  each  on  part  of  the  matters  referred. 


(fj)  Gould  V.  Staffordshire 
Potteries  Waterworks  Co.,  5  Ex. 
at  p.  223,  per  Parke,  B. 

(h)  Com.  Dig.  Arb.  E.  16. 

(i)  Com.  Dig.  Arb,  E.  16.  See 
Winter  v.  Munton,  2  Moore, 
723. 

(k)  Smith  V.  Recce,  6  D.  &  L. 
520. 


(I)  Dowse  V.  Coxe,  3  Bing. 
20;  3  L.  J.  (O.  S.)  C.  P.  127; 
Wrightson  v.  Bywater,  3  M.  & 
W.  199, 

(m)  Wood  V.  The  Copper 
Miners'  Co.,  15  C.  B,  464;  24  L. 
J,  C.  P.  34. 

(h)  22  &  23  Vict.  c.  59, 
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SECTION"   IV. 

THE  AWARD   MUST   BE   FINAL. 

I.    Wliat  matters  must  he  determined.^ — The  arbitrator  must      Pabt  II. 
be  careful  to  see  that  his  award  is  a  final  decision  on  all    ^^-  ^*  ^*  *• 


matters  requiring  his  determination  (o).  Award  must 

If  an  arbitrator  determine  all  matters  except  one,  his 
award  will  be  bad  in  toto  (p). 

The  submission  used  generally  to  contain  a  condition  "  so 
that  the  award  be  made  of  and  concerning  the  premises," 
the  equivalent  of  the  old  Latin  expression,  "ita  quod  fiat 
de  prsemissis,"  and  formerly,  unless  the  submission  contained 
this  condition,  an  award  respecting  one  matter  only  might  be 
good. 

In  modern  times,  however,  it  has  been  decided  that  this  Duty  to 
express  condition  is  not  required  in  order  to  cast  upon  the  j^^^atters 
arbitrator  the  duty  of  deciding  all  the  matters  referred  to  referred. 
him;    and   the   obligation   to  so  decide  depends  upon   the 
question  whether  the  submission  requires  that  all  or  only 
some  of  the  matters   in  dispute  are  to  be  determined  by 
him  (q). 

In  ascertaining,  however,  the  supposed  intention  of  the  Arbitrator 
parties,  every  part  of  the  submission  must   be  looked  to ;  ^^ke^everal 
and  if  there  be  a  clause  empowering  the  arbitrator  to  make  awards. 
one  or  more  awards  at  his  discretion,  the  courts  will  not 
make  it  a  condition  to  the  validity  of  his  decision  on  one 
sul:)ject  that  all  matters  should  be  disposed  of  by  him  (?'). 

No  objection  can  be  made  to  the  award  if  the  arbitrator  Matter  not 
determine  all  questions  brought  before  his  notice,  though  a°matterTu 
there  are  other  matters  within  scope  of  the  submission  to  difference, 
which  his  attention  has  not  been  drawn  (s).     In  order  to 

(o)  Whitworth  v.  Hulse,  L.  R.       M.  &  W.  199,  where  the  old  cases 

1  Ex.  251 ;  Randall  v.  Randall,  7      on  the  former  practice  are  referred 

East,   81 ;  Samuel  v.    Cooper,    2      to. 

A.  &  E.   752.     See  Wright  and  /  \  \\t  ■  \  t  -d        i.        o 

n        c    A  n       in       y  -I   r\  (')   Wrightson   V.    Bywater,  S 

Cromford  Canal  Co.,  In  re,  1  Q.       ^^)  [^  ^^ ^^^  .  j^^^^^  >,    ^.^^'^  3 

V  x'tj     If    ^       -o  wii  Bing.  20;  3  L.   J.  (0.  S.)  C.  P. 

(p)  Bradford  v.  Bryan,  Willes,       ,^7° 

268  ;  Bowes  v.  Fernie,  4  My.  &  '* 

Cr.  150.     See  Wilkinson  v.  Page,  (s)  Middleton  v.  Weeks,    Cro. 

1  Hare,  276.  Jac.  200  ;  Elsom  v.  Rolfe,  2  Smith, 

(q)  Wrightson    v.    Bywater,    3  4-59. 

o2 
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Part  II. 

CH.  V.  S.  4. 

Not  deciding 
between  co- 
defendants. 


Not  deciding 
whether  there 
was  a  partner- 
ship. 


Award,  all 
actions  to 
cease  except- 
ing certain 
bonds. 


Award,  one 
of  two  co- 
contractors 
to  pay. 


Award 
nothing  due 
at  date  of 
reference. 


invalidate  the  award  for  not  deciding  a  particular  question, 
the  point  must  have  been  specifically  stated  (t). 

On  a  reference  of  all  matters  in  difference  between  the 
parties  to  a  Chancery  suit,  the  court  held  the  award  void 
for  not  deciding  the  various  claims  existing  between  the 
co-defendants,  on  the  ground  that  the  order  of  reference 
required  that  not  merely  the  matters  in  difference  between 
the  plaintiffs  on  one  side  and  the  defendants  on  the  other 
should  be  determined,  but  that  the  individual  rights  of  all 
the  parties  to  the  suit  should  be  adjusted  (u). 

It  being  disputed  whether  A.  had  been  in  partnership  with 
B.,  and  if  so,  whether  and  when  it  had  been  put  an  end  to, 
an  award  that  if  a  partnership  ever  existed  it  was  terminated 
by  consent  on  a  certain  day  is  not  final  (x). 

But  an  award  that  one  should  release  to  the  other  all 
actions  and  debts  except  bonds  made  for  the  performance  of 
former  awards,  was  held  a  good  award,  as  amounting  to  an 
award  that  the  bonds  should  stand  in  full  force,  and  not  as 
excepting  them  from  decision  (y).  So  an  award  that  all 
suits  and  actions  should  cease,  and  that  all  matters  should 
be  determined  except  concerning  a  certain  bond,  which  was 
to  stand  in  full  force,  was  held  a  sufficient  determination 
concerning  all  the  controversies,  and  no  disclaimer  to  meddle 
with  any  (z). 

On  the  reference  of  a  claim  between  A.  on  the  one  side, 
and  B.  and  C.  on  the  other,  an  award  that  B.  shall  pay  A.  a 
sum  of  money  in  respect  of  it,  is  good  against  B.,  whatever 
objection  either  A.  or  C.  might  make  to  it,  as  not  saying 
anything  about  C.'s  liability  (a). 

An  award  deciding  that  the  plaintiff  had  no  cause  of  action, 
but  declaring  that  it  was  not  intended  to  exclude  him  from 
the  receipt  of  a  certain  commission,  to  which  he  would  sub- 
sequently be  entitled  under  an  agreement,  was  held  sufficient, 
on  the  ground  that  the  award  in  fact  said  that  there  was 
nothing  due  on  that  agreement  at  present  (h). 


(t)  Rces  V.  Waters,  16  M.  &  W. 
203. 

(u)  Turner  v.  Turner,  3  Russ. 
494. 

(x)  Bhear  v.  IJarradiuc,  7  Ex. 
2C9 ;  21  L.  J.  Ex.  127. 

(y)  Sallows  v.  Girling,  Cro.  Jac. 
277. 


(z)  Berry  v,  Penring,  Cro.  Jac. 
399. 

(a)  Wood  V.  Adcock,  7  Ex.  468  ;, 
21  L.  J.  Ex.  204. 

{())  Harding  v.  Forsliaw,  1  M. 
&  W.  415.  Sec  Cockburn  v. 
Newton,  2  M.  &  G.  899 ;  10  L.  J. 
C.  P.  207. 
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It  is  sufficicut  for  an  arbitrator  to  whom  a  cause  and  all    ^}'^l'\^\ 
matters  in  difference  are  referred,  after  duly  determining  the 


cause,  to  award  a  gross  sum  in  respect  of  the  matters  in  one  Bum  as  to 
difference  not  included  in  the  cause,  without  in  his  award  matters  in 

dinerence  not 

specifying  what  they  are,  for  "  id  certum  est  quod  certum  in  cause. 
reddi  potest,"  and  on  showing  by  parol  evidence  what  the 
claims  brought  before  the  arbitrator  were,  the  award  will  be 
final  as  to  them  (c). 

An  arbitrator  may  award  one  sum  generally  in  respect  of  intention  that 
all  money  claims  submitted  to  Mm,  unless  the  intention  of  should  decide 
the  parties,  as  expressed  by  the  submission,  be,  that  he  is  to  separately. 
award  separately  on  some  one  or  more  of  them,  or  there  is 
some   legal  necessity  for  his   awarding  separately — as,  for 
instance,  to  determine  the  right  to  costs  (d).     Of  course,  if 
the  submission  be  ambiguous  it  is  better  to  make  a  distinct 
adjudication  on  each  head. 

If  the  arbitrator  omit  to  give  the  necessary  directions  to  Arbitrator 

...  .         ,      1  1   .    omitting  to 

effectuate  the  objects  for  which  he  is  appointed,  the  award  is  give  direc- 
not  final  (c).  """'• 

The  directions  which  an  arbitrator  should  give  in  his  award 
are  considered  hereafter  (/). 

On  a  reference  on  the  ordinary  terms,  the  arbitrator  must  ^^g'^^^^^'l^g 
decide  the  very  question  submitted  to  him,  and  is  not  justified  the  question, 
in  lieu  thereof  in  directing  what  seems  to  him  an  equitable  "^gg'"""^^  ^^'^ 
arrangement  on  the  whole.     So,  on  a  reference  of  all  questions 
relating  to  an  agreement  for  the  sale  of  land,  the  sufficiency 
of  the   vendor's   title   being   disputed,   an  award   that   the 
purchaser  shall  take  a  conveyance  of  the  title  with  all  its 
faults,   receiving  an    indemnity,   is   invalid,  as  not  finally 
settling  the  question  of  title  (g). 

If,  on  a  submission  of  a  cause  and  all  matters  in  difference,  Award  of 

'  .      .  p  mutual 

the  award  order  the  defendant  to  pay  the  plaintiff  a  sum  oi  releases  a 
money,  and  direct  mutual  and  general  releases  to  be  executed,  j^iYm^at^eM. 
the  award  is  final,  although  the  arbitrator  does  not  expressly 
adjudicate  on  some  specific  questions  raised  before  him  (h). 

(c)  Wrightson  v.  Bywater,  3  M.  (/)  See  Pt.  II.  ch.  8. 

&  VV.  199.  (g)  Ross  v.  Boards,  8  A.  &  E. 

(d)  Whitworth  V.  Hulse,  L.  R.       290;  7  L.  J.  (N.  S.)  Q.  B.  209. 
1  Ex.  251 ;  35  L.  J.  Ex.  149.    See      See  Anon.,  Dyer,  242  a. 

Rule    V.    Bryde,  1  Ex.    151 ;  16  (h)  Birks  v.  Trippet,  1  Saund. 

L.  J.  Ex.  256.  32  ;  Wharton  r.  King,  2  B.  &  Ad. 

(e)  Johnson  v.  WUson,  Willes,  528;  9  L.  J.  (0.  S.)  K.  B.  271; 
248.  Addison  v.  Gray,  2  Wils.  293. 
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Part  II  jj_  Presumption  in  favour  of  award.'] — The  courts  are  always 

inclined  to  support  the  validity  of  an  award,  and  will  make 

in  favour  of     every  reasonable  intendment  and  presumption  in  favour  of 
award.  its  being  a  final,  certain,  and  sufficient  termination  of  the 

matters  in  dispute  {i). 
Award  pur-         go,  although  it  is  generally  advisable  to  draw  the  award  in 

porting  to  be  .  °  ®      ,  "^ 

on  all  matters,  that  lorm,  it  need  not  m  terms  profess  to  be  made  "  of  and 
concerning  the  premises,"  or  formally  express  that  the  arbi- 
trator adjudicates  on  every  matter  in  difference,  if  it  appear 
on  the  face  of  the  instrument  that  it  is  an  award  on  all  the 
matters  submitted  {k). 

Award  of  sum      Where  the  submission  was  of  all  matters  in  difference,  an 

award  that  the  defendant  should  pay  to  the  plaintiffs  a  certain 

sum  as  the  balance  due  on  their  banking  account  was  held 

good ;  for  no  other  matter  in  difference  should  be  intended, 

unless  the  party  seeking  to  impeach  the  award  could  show  that 

there  was  some  other  matter  in  difference  between  them  (/). 

Ordering  An  award  that  the  parties  shall  execute  mutual  releases  of 

release  to  day    ,,       ..  ,,  -,     ^     p  .      -,        .  i,, 

before  sub-      ail  actions  and  demands  belore  a  certain  day  is  good,  though 

mission.  ^\^Qi^  ^Q^  i^g  before  the  day  of  the  date  of  the  submission,  for 

the  court  will  not  presume  that  any  new  controversies  arose 

in  the   intervening  period ;   but   if  it  be   shown   that  any 

new  demands  arose  in  the  interval,  the  award  will  be  void 

in  toto  (m). 

Award  silent,       III.    Whether  matter  presumed  decided  ivhen  award  silent.] — 

presumed  a     "^^^  award  will  be  sustained   although   the   arbitrator  has 

decision.         omitted  in  his  award  to  notice  some  claim  put  forward  by  a 

party,  if,  according  to  the  fair  interpretation  of  the  award, 

it  is  to  be  presumed  that  the  arbitrator  has  taken  the  claim 

into  his  consideration  in  making  his  award  (?i). 

(0  Wood  V.  Griffith,  1  Swanst.  12  M.  &  W.  708;  13  L.  J.  Ex. 

43  ;  Hawkins  v.  Colclough,  1  Burr.  222. 

274 ;    Harrison   v.    Creswick,    13  (wi)  Ward  v.  Uncorn,  Cro.  Car. 

C.  B.  399;  21  L.  J.  C.  P.  113;  21G  ;  Bussfield  v.  BussHeld,  Cro. 

Cargey  v.  Aitcliison,  2  B.  &  C.  Jac.  577 ;    Barnes   v.    (ireenwel, 

170;  1  L.  J.  (0.  S.)  K.  B.  252.  Cro.  Eliz.  858. 

{k)  Brown  and  Croydon  Canal  («)  Gray  %\  Gwennap,  1  B.  & 

Co.,  In  re,  9  A.  &E.  522;  8  L.  J.  A.     100;    Craven    v.     Craven,    7 

(N.  S.)  Q.  B.  92.  Taunt.   044  ;    Dunn  v.   Warlters, 

(0  Ingram   v.  Mihics,  8  East,  9  M.   &  W.  293;  11   L.  J.  Ex. 

445.      See    Wyatt    v.   Curnell,   1  188  ;  Perry  r.  Mitchell,  12  M.  & 

Dowl.  N.  S.  327  ;  Day  v.  Bonnin,  W.  792 ;  14  L.  J.  Ex.  88  ;  Jewell 

3  Bing.   N.  C.   219;  0  L.  J.  (N.  v.  Christie,  L.  R.  2  C.  P.  296; ^36 

».)  C.  P.  1;  Wynne  v.  Edwards,  L.  J.  C.  P.  108. 
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The  rule  as  to  the  necessity  of  specifically  adjudicating      Part  II. 
upon  the  matters  submitted  to  the  arbitrator  is  thus  laid 


down  by  Parke,  B. :   "  The  rule  is  this, — where  there  is  a  G^uiding  rule 

•^  '  '  when  award 

further  claim  made  by  the  plaintiff  or  a  cross  demand  set  up  silent, 
by  the  defendant,  and  the  award  professing  to  be  made  of 
and  concerning  the  matters  referred  is  silent  respecting  such 
further  claim  or  cross  demand,  the  award  amounts  to  an 
adjudication  that  the  plaintiff  has  no  such  further  claim,  or 
that  the  defendant's  cross  demand  is  untenable ;  but  where 
the  matter  so  set  up  from  its  nature  requires  to  be  specifically 
adjudicated  upon,  mere  silence  will  not  do."  And  he  illus- 
trated the  latter  position  by  the  case  of  an  arbitrator  called 
upon  to  decide  upon  which  of  two  demises  a  plaintiff  in 
ejectment  was  entitled  to  recover,  or  whether  or  not  a 
partnership  existed  between  two  persons,  or  what  was  the 
interest  that  a  party  took  in  certain  property,  whether  an 
estate  tail  or  an  estate  in  fee,  and  said  that  in  such  cases  a 
general  award  professing  to  adjudicate  upon  all  the  matters 
referred  would  not  suffice  (o). 

Though  by  s.  63  of  the  Lands  Clauses  Consolidation  Act,  Silence  as  to 
1845,  the  arbitrator,  on  estimating  the  compensation,  is  to  jamagTunder 
have  regard  not  only  to  the  value  of  the  land  taken,  but  to  Lands  Clauses 
the  damage,  if  any,  by  severance,  and  the  landowner  claims 
compensation  for  his  land  taken  and  for  severance  damage 
also,  the  award  will  be  good  if  it  give  compensation  for  the 
value  of  the  land  only,  for  the  court  will  assume  from  the 
silence  of  the  arbitrator  that  he  is  of  opinion  that  there  is  no 
damage  by  severance  (jp). 

IV.  Conditional  award.'] — Although  in  an  old  case  a  con- 
ditional award  was  held  void  {q),  yet  awards  in  which 
conditions  were  imposed  have  been  supported.  Where  the  Conditional 
lease  of  certain  premises  was  awarded  to  the  defendant,  and  ^^^^^  '°^ 
it  was  provided  that  if  the  rent  awarded  to  be  paid  by  him 
were  not  paid,  the  award  should  be  void  as  to  his  enjoying 
the  lease,  the  court  held  the  award  good,  notwithstanding 
the  conditional  award  as  to  the  lease,  for  it  Ijecame  absolute 

(o)    Harrison    v.  Creswick,    13  sea  Harbour   Trustees,  29  L.  J. 

C.  B.  399 ;  21  L.   J.    C.   P.  113.  C.  P.  241 ;  8  C.  B.  N.  S.  146. 
See  notes   to  Birks   i'.  Trij^pet,  1  (*/)  Crofts  r.  Harris,  Carth.  187  : 

Wm.  Saund.  33  a.  and  see  Baillie  v.  Edinburgh  Oil 

{p)  Duke  of  Beaufort  v.  Swan-  Gas  Co.,  3  C.  &  F.  639. 
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Part  II.     jf  ^^q  defendant  paid  the  rent,  and  if  he  did  not,  he  lost  the 

CH    V    s    4- 

— '  '  '  '  enjoyment  by  his  own  default  (r).  So,  a  direction  to  do  an 
act  on  the  premises  of  a  third  party,  though  void  if  absolute, 
would  be  good  if  made  conditional  on  obtaining  the  consent 
of  the  owner  of  the  land  (s). 
Award  con-  If  an  award  contain  a  proviso  that  it  shall  be  wholly  void 
vdd  on  event  °^  ^^^  happening  of  a  certain  event,  whether  that  event  be 
within  the  control  of  the  parties  to  the  reference  or  not,  the 
award  will  be  bad  in  toto,  for  by  adding  the  proviso,  the 
arbitrator  has  prevented  his  decision  being  a  certain  and 
final  termination  of  the  matters  in  dispute  (t). 

Where  a  submission  authorised  the  arbitrator  to  set  aside 
certain  deeds,  and  gave  him  power  to  direct  what  should  be 
done,  and  he  awarded  that  certain  specified  deeds  should  be 
set  aside,  "  if  and  so  far  as  the  same  respectively  are  in  force, 
and  if  and  so  far  as  I  have  jurisdiction  to  set  the  same  aside ; 
and  if  I  have  no  power  to  set  them,  or  any  of  them  aside, 
I  declare  that  the  rest  of  my  award  is  yet  to  stand,"  Turner, 
L.J.,  was  of  opinion  that  the  award  was  not  final  (u). 


To  set  aside 
deeds  "  if  I 
have  power." 


Alternative 
award  srood. 


One  alter- 
native un- 
certain or 
iriijiosaible. 


V.  Award  in  the  alternative.^^ — An  award  in  the  alternative 
is  sufficiently  certain  and  final. 

Thus  an  award  to  pay  100/.  at  such  a  day,  or  if  the  party 
do  not  pay  it  by  the  day,  to  pay  110/.  at  a  future  day,  is  good, 
for  the  additional  payment  is  in  the  nature  of  a  penalty, 
which  the  arbitrator  has  a  power  to  impose  {x).  So,  an 
award  is  good  which  orders  a  party  to  pay  a  certain  sum  by 
instalments  on  several  days,  and  if  he  fail  on  the  first  day,  to 
pay  the  whole  sum  (?/).  So,  on  a  difference  respecting  a  right 
of  way,  the  award  was  sustained,  which  directed  that  in  case 
the  way  were  taken  away  the  plaintiff  was  to  pay  so  much 
less  than  a  specified  sum,  and  if  not,  so  much  more  (z). 

If  an  award  dii'ect  one  of  two  things  to  be  done,  and  one 
of  them  be  uncertain  or  impossible,  the  award  is  nevertheless 


(r)  Furser  v.  Prowd,  Cro.  Jac. 
423. 

{h)  Turner  r.  Swainson,  1  M. 
&  W.  672;  5  L.  J.  (N.  S.)  E.x. 
260. 

(0  Kinge  r.  Fines,  Sid.  59 ; 
Vin.  Ab.  Arb.  H.  18  ;  Sherry  v. 
llichardHon,  Pop.  15. 


(i()  Nickels  r.  Hancock,  7  De 
G.  M.  &  G.  300. 

(a:)  Royston  v.  Rydal,  Roll. 
Ab.  Arb.  H.  8  ;  Com.  Dig.  Arb. 
E.  15. 

(i/)  Kockill  V.  Witherell,  2  Keb. 
838. 

(z)  Collett  r.  Podwell,  2  Keb. 
070. 
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sufficiently  certain  and  final  if  the  second  alternative  be 
certain  and  possible ;  and  it  will  be  incumbent  on  the  party 
to  perform  the  second  alternative  {a) ;  as,  for  instance,  if  the 
direction  be  that  defendant  should  cause  satisfaction  to  be 
entered  on  the  judgment-roll  in  a  certain  action,  or  pay 
a  sum  of  money,  and  there  be  no  such  action  in  fact,  the 
award  is  good  to  compel  the  defendant  to  pay  the  money  (&). 
So,  if  it  be  to  deliver  a  deed  which  is  not  in  his  power  or 
possession,  or  to  pay  a  sum  of  money,  the  party  must  perform 
the  alternative  of  paying  the  money,  which  is  within  his 
power  (c). 

An  award  that  the  defendant  should  pay  the  plaintiff  Award  pay- 
IQOl.  by  such  a  day,  or  should  find  two  sureties  to  be  bound  Ah^  sureties. 
with  him  to  the  plaintiff  to  pay  the  100/.  by  20/.  a  year 
until  the  whole  be  paid,  was  held  a  good  award  as  to  the 
former  part,  but  void  as  to  the  latter,  and  not  even  to  give 
the  defendant  the  liberty  of  electing  whether  he  would  pay 
the  100/.  at  once,  or  find  the  sureties  to  secure  the  yearly 
instalments  {d). 

VI.  Award  reserving  or  delegating  judicial  authority^ — An  Arbitrator 
arbitrator  cannot  in  his  award  reserve  either  to  himself,  or  ^j.  delegate 
delegate  to  another,  the  power  of  performing  in  future  any  fiuthonty. 
act  of  a  judicial  nature  respecting  the  matters  submitted  (e). 
His  duty  is  to  make  a  final  and  complete  determination 
respecting  them  by  his  award,  and  it  is  a  breach  of  that  duty 
to  leave  anything  to  be  determined  hereafter. 

Thus  an  award  directing  the  defendant  to  leave  on  certain  Reservation 

I         -,    ■      -on  o      ^  1  1      1  "3'  arbitrators 

land  so  many  trees  to  the  plamtin  tor  house-bote  and  hedge-  to  themselves, 
bote,  as  the  arbitrators,  upon  advice  with  counsel  at  the  next 
assizes,  should  appoint,  was  held  void  as  imperfect,  and  as 
reserving  a  future  authority  to  themselves  (/). 

The  same  was  held  respecting  an  award  which  directed  A. 
to  pay  B.  certain  sums  by  instalments,  and  to  give  B.  a  bond, 

(a)  Simmons  v.  Swame,  1  Taunt.  (e)  Winch  v.  Sanders,  2  Rolle 

549.  Rep.  214  ;  Cro.  Jac.  584  ;  Palmer. 

(h)  Wharton  r.  King,  2  B.  &  145  ;    Com.    Dig.    Arb.    E.    16 

Ad.  528  ;  9  L.  J.  (O.  S.)  K.  B.  Selby  v.  Russell,   12   Mod.  139 

271.  Nott  r.  Long,  cited  in  Cayhill  v 

(c)   Lee    V.    Elkins,    12    Mod.  Fitzgerald,  1  Wils.  28. 

585.  (/)  Thinne  v.  Rigby,  Cro.  Jac. 

{d)  Oldfieldi'.  Wilmer,  1  Leon.  314. 
140,  304, 
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CH.  V.  s    4. 


When  award 
good, though 
reservation 
void. 


Arbitrator 

cannot 

delegate. 


Partial 
delegation. 

Delegating  to 
party. 


Directing 
taxation  of 
coBts  not  by 
raaBter. 


and  to  execute  a  warrant  of  attorney  to  enter  judgment 
thereon  to  secure  the  payment,  but  that  the  warrant  should 
be  lodged  with  the  arbitrators,  and  that  judgment  should  not 
be  entered  thereon  without  their  consent  (g). 

Where,  however,  the  award  contains  a  final  decision  on  the 
matters  referred,  with  a  reservation  as  to  matters  not  sub- 
mitted, the  award  will  be  good,  although  the  reservation  of 
authority  be  void  (h). 

In  pursuance  of  the  rule  which  forbids  the  delegating  a 
judicial  authority,  the  award  is  bad  if  the  arbitrators,  instead 
of  deciding  the  matter  submitted,  award  that  the  parties 
shall  abide  by  the  award  of  a  third  person  whom  they 
name  (i) ;  or  that  the  defendant  shall  account  before  such 
auditors  as  the  plaintiff  shall  assign,  and  if  he  be  found  in 
arrears,  shall  pay  the  amount  (k). 

A  partial  delegation  of  authority  equally  vitiates  the  award, 
if  the  defective  part  cannot  be  separated  from  the  rest  (I). 

An  award  that  the  defendant  should  pay  to  the  plaintiff  a 
certain  sum,  unless  within  a  definite  time  the  defendant  should 
exonerate  himself  by  affidavit  from  certain  payments  and 
receipts,  in  which  case  he  was  to  pay  a  less  sum,  was  held  bad 
by  Lord  Kenyon,  on  the  ground  that  the  arbitrators,  instead 
of  determining  all  the  points  in  dispute,  had  left  one  sum 
in  dispute  to  be  decided  by  the  person  who,  of  all  others, 
was  least  qualified  to  decide  it,  namely,  the  defendant 
himself  (m). 

So,  where  the  arbitrator  directed  that  A.  should  pay  B, 
50^.,  and  that  A.  should  beg  B.'s  pardon  in  such  manner  and 
in  such  place  as  B,  should  appoint,  the  award  was  held  void 
as  to  the  latter  direction,  because  giving  B.  the  power  to 
determine  the  time  and  place  (n),  which  the  arbitrator  ought 
to  have  determined. 

If  the  award  direct  the  costs  to  be  taxed  by  one,  not  an 
officer  of  the  court,  it  will  be  bad,  as  delegating  a  judicial 


((f)  Lind.say  v.  Lindsay,  11  Ir. 
C.  L.  Rep.  311. 

(/()  iVIanser  v.  Heaver,  3  B.  & 
Ad.  295  ;  Goddard  v.  Mansticid, 
19  L.  J.  Q.  ]{.  30.5. 

(i)  Lower  v.  Lower,  Rolle, 
Ab.  Arb.  13.  20  ;  Rolle,  Ab.  Arb. 
H.  II. 

(k)   llolle,  Ab.  Arb.   I.  9. 


(L)  Johnson  r.  Latham,  19  L.  J. 
Q.  B.  329  ;  Tonilin  v.  Mayor  of 
Fordwich,  5  A.  &  E.  147  ;  5  L.  J. 
(H.  S.)K.  B.  209. 

(m)  Pedlcy  r.  Goddard,  7  T.  R. 
73. 

(/()  Glover  V.  Barrie,  1  Salk. 
71. 
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authority,  even  where  it  provides  that  the  costs  shall  be  such      P-^ut  ii. 
as  a  master  in  Chancery  would  allow  (o).  


VII.    Atvard  reserving   or   delegating   ministerial   duty.\ —  Arbitrator 
Though  the  arbitrator  cannot  reserve  a  further  judicial  act  to  ^^^elogate^ 
be  done,  he  may  reserve  a  further  ministerial  act  to  be  done  ministeriiii 

CiutiGB 

either  by  himself  or  a  stranger,  at  any  time,  even  after  the 
time  limited  for  making  the  award  has  expired  {i)). 

So  an  award  which  directs  the  payment  of  such  costs  as  Taxation  of 
shall  be  taxed  by  the  officer  of  the  superior  court  which  has  ^^^^^^^^ 
cognizance  of  the  submission  is  undoubtedly  good,  for  such 
officer,  in  taxing  costs,  is  considered  as  acting  in  a  ministerial 
capacity  {q). 

Whether  the  matters  are  referred  to  be  finally  decided  by  Measurement 
the  arbitrator,  or  whether  he  is  simply  to  make  a  valuation  of 
certain  landed  property,  after  ascertaining  in  his  award  the 
rate  to  be  charged  per  acre,  he  may  direct  the  number  of 
acres  to  be  ascertained  by  measurement,  for  measuring  is  a 
merely  ministerial  act  (?-)• 

Arbitrators   often    direct   the   parties   to   execute    bonds,  Reserving 
releases,  or  other  documents,  to  be  settled  by  themselves  or  settle  deeds, 
others.     Such  a  direction  will  sometimes  avoid  the  award, 
sometimes  not,  according  as  in  each  case  it  is  treated  as  a 
reservation  of  a  judicial  or  ministerial  duty. 

A  reservation  to  the  arbitrator  is  generally  construed  to  be  Reservation 
judicial.     Thus  it  has  been  held,  that  if  the  arbitrators  award 
that  the  defendant  shall  pay  the  plaintiff  a  sum  certain,  and 
in  security  for  the  payment  shall  execute  such  a  bond  as 
they  shall  advise,  the  award  is  invalid  (s). 

So  also  a  direction  to  execute  such  bond  by  way  of  security  Reservation 
for  the  sum  awarded,  or  such  releases  as  a  stranger  shall  "^ 

advise,  has  been  considered  equally  bad  {t). 

But  if  the  direction  be,  that  one  party  shall  execute  to  the  Reservation 

.  ,  .    to  counsel, 

other  such  a  bond,  by  way  of  security  tor  the  amount,  as  his 

opponent's  counsel  shall  advise,  or  if  the  award  direct  that  the 

(o)  Knott  i\  Long,  2  Str.  1025.  252  ;  Holdsworth  v.  Wilson,  4  B. 

{p)  Thorp  y.  Cole,  2  C.  M.  &R.  &  S.  1  ;  32  L.  J.  Q.  B.  289. 

367.     See  ante,  p.  166.  (r)  Thorp  v.   Cole,  2  C.  M.  & 

(g)  Selby  v.  Russell,   12  Mod.  R.  367. 

139  ;  Thorp  v.  Cole,  2  C.  M.  &  R.  {&)  Rolle,  Ab.  Arb.  H.  4. 

367  ;  Cargey  r.  Aitcheson,   2  B.  {t)  Rolle,  Ab.  Arb.  H.  6  ;  Emeiy 

&  C.  170  ;  1  L.  .J.  (O.  S.)  K.  B.  r.  Emery,  Cro.  Eliz.  726. 
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Part  II. 

CH.  V.  8.  4. 


Reservation 
to  appoint 
counsel  to 
settle  deeds. 


To  court. 


one  shall  execute  to  the  other  a  general  release,  as  fully  and 
beneficially  as  counsel  shall  advise,  the  award  has  been  held 
to  be  good  ;  for  the  delegation  to  the  counsel  is  not  a  delega- 
tion to  him  as  arbitrator,  and  he  acts  in  a  ministerial  capacity 
only  and  not  judicially  (u).  Where,  in  order  to  decide  the 
title  to  certain  land,  the  arbitrator  awarded  that  an  action 
should  be  conceived  by  the  advice  of  certain  counsel,  this  was 
held  to  be  a  reference  to  their  judgment,  not  on  the  substance, 
but  only  on  the  form  (x). 

On  a  reference  respecting  the  right  to  a  certain  house  and 
premises,  the  award,  which  directed  certain  parties  to  execute 
to  another  party  all  such  conveyances,  releases,  and  assurances, 
as  might  be  necessary  to  pass  their  respective  interests  to  him, 
was  held  void  in  toto,  because  it  reserved  to  the  arbitrator  a 
power  to  appoint  a  counsel  or  solicitor  to  settle  the  proper 
deeds  (?/). 

Where  the  arbitrators,  on  a  reference  out  of  Chancery, 
awarded  mutual  releases  of  all  matters  in  difference,  the 
leaving  it  to  the  court,  if  they  thought  proper,  to  give  direc- 
tions to  the  master  to  settle  the  form,  was  held  not  to  make 
the  award  bad  (z). 


SECTION"   V. 


Part  II. 

CH.  V.  8.  5, 


Certainty  as 
to  time. 


THE   AWARD   MUST   BE    CERTAIN. 

I.  What  certainty  requisite.^ — An  award  ought  to  be  certain, 
so  that  no  reasonable  doubt  can  arise  upon  the  face  of  it  as  to 
the  arbitrator's  meaniug,  or  as  to  the  nature  and  extent  of 
the  duties  imposed  by  it  on  the  parties. 

If  the  arbitrator  direct  one  party  to  pay  money,  or  to  exe- 
cute a  release  to  the  other,  the  award  is  sufficiently  certain, 
though  it  mention  no  time ;  for  if  a  request  to  do  the  act  be 
necessary,  it  must  be  done  in  a  convenient  time  after  the 
request ;  if  there  need  no  request,  it  must  be  performed  in  a 
reasonaljle  time  (a). 


(u)  Cater  v.  Startut,  Rulli;,  Ab. 
Arb.  11.  7  ;  Sty.  217. 

(x)  Brooke,  Ab.  Arb.  37. 

(y)  Tandy  r.  Tandy,  0  Dowl. 
1044. 


(z)  Lingood  v.  Eade,  2  Atk. 
501. 

(a)  Freeman  v.  Bernard,  1  Salk. 
09.  Sec  Annitt  v.  Breanie,  2  Ld. 
Rayni.  1070. 
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If  it  be  doubtful  wbether  the  award  has  decided  the  ques-      p^^^t  Ti- 
tian refeiTed,  it  will  be  set  aside  for  the  uncertainty. 


When  doubt- 


Hence,  where  the   main   question   in  the   reference  was,  f,,i  ^i^'jiether 
whether  a  certain  agreement  should  be  rescinded,  the  award  niatter 
was  set  aside  because  it  did  not  clearly  determine  whether  or 
not  the  agreement  was  to  be  rescinded  (h). 

The  award  will  be  equally  invalid  if  it  be  uncertain  how  it  Wlien  doubt- 
has  decided  the  matters  referred  (c),  matted 

An  award  directing  an  executor  to  pay  the  balance  due  <lecided. 
from  his  testator  out  of  the  assets  in  iiis  hands,  is  sufficient,  to'^.^gg^Jls""  ^^ 
though  it  does  not  ascertain  whether  there  are  any  assets  in 
his  hands  (d). 

II,  Certainty  as  to  the  amount  awarded.^ — If  the  arbitrator  Aibitiator 
order  a  sum  of  money  to  be  paid,  the  award  must  ascertain  precise 
the  amount ;  therefore,  an  award  is  bad  that  orders  one  party  amount  to  be 

'  ,  ,       ,         .  .         ''   paid. 

to  pay  the  others  so  much  money  as  is  due  m  conscience, 
without  settling  what  is  due  (e) ;  or  so  much  as  such  land  is 
worth,  the  value  of  the  land  being  undetermined  (/) ;  or  the 
money  due  for  task  work,  without  ascertaining  the  amount 
owing  in  that  respect  (g) ;  or  to  pay  the  arrears  of  rent 
accruing  due  after  the  purchase  by  a  stranger  of  certain 
lands,  without  showing  what  the  arrears  are,  or  from  what 
period  they  are  to  be  calculated  (Ji) ;  or  to  pay  a  moiety  of  a 
debt  for  which  A.  is  bound,  without  saying  in  what  sum  (i)  ; 
or  to  pay  so  much  for  every  quarter  of  malt  as  malt  may  then 
be  sold  for,  without  saying  in  what  place,  for  the  price  of  malt 
may  vary  in  different  markets  (k). 

But  where  the  parties  had  agreed  that  in  case  the  arbi-  When  arbi- 
trator should  think  the  plaintiff  not  entitled  to  recover  in  auuarket 
respect  of  some  articles  of  iron  machinery  supplied  to  the  P"°e. 
defendant,  the  arbitrator  was  to  allow  the  plaintiff  the  value 
of  them  at  the  market  price  of  pig-iron,  as  the  defendant  still 
kept  them,  the  award   directing   the   defendant  to  pay  for 

(/>)  Tribe  and  Upperton,  In  re,  (g)  Pope    v.    Brett,    2   Saund, 

3  A.  &  E.  295.  292. 

(c)  Mortin  v.  Burge,  4  A,  &  E,  (h)  Massy  v.  Aiibry,  Sty.  365, 
973.                                                              (0  Gr,.y   v.    Gray,  Rolle,    Ab, 

(d)  Love  V.  Honeybourne,  4  D,  Arb.  Q.  2,  p.  263  ;  Com.  Dig.  Arb. 
&  R.  814.  E.  11, 

(e)  Watson  v.  Watson,  Sty,  28,  (k)  Hurst  v.  Bambridge,  Rolle, 
(/)Titus  V.Perkins,  Skin.  247,      Ab.   Arb,  Q,  7;  Com.  Dig.   Arb, 

per  Jones,  C,J,,  248.  E.  11. 
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release 
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To  pay  over 
money  re- 
ceived, if  any. 
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them. 

Giving  rule 
for  computing 
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them  according  to  the  present  market  price  of  pig-iron  was 
held  good,  and  to  have  sufficiently  ascertained  the  price, 
because,  according  to  the  agreement  of  the  parties,  the 
arbitrator  was,  in  fact,  merely  to  determine  whether  the 
defendant  was  to  pay  for  them  as  machinery  or  as  pig- 
iron  (l). 

When  the  submission,  among  other  things,  provided  that 
the  arbitrator  should  direct  the  plaintiff  to  pay  into  a  bank 
such  a  sum  of  money  as  would  be  sufficient  to  entitle  the 
defendant  to  have  restored  to  him  some  documents  deposited 
by  him  with  the  bank  as  a  security  for  advances,  and  the 
arbitrator,  following  the  submission,  awarded  that  the  plaintiff 
should  pay  to  the  bankers  such  a  sum  of  money  as  would  be 
sufficient  to  entitle  the  defendant  to  have  his  securities  re- 
stored to  him ;  the  court  held  the  award  bad,  for  not  ascer- 
taining and  directing  payment  of  the  exact  amount  due  to 
the  bankers,  and  necessary  to  be  paid  in  order  to  release  the 
defendant's  securities  (m). 

So,  where  on  a  reference  between  assignees  of  a  bankrupt 
and  a  banking  company  respecting  some  bills  of  exchange, 
the  arbitrator  awarded  that  the  bills  and  money  secured 
thereby  were  the  property  of  the  assignees,  that  the  bills,  and 
moneys,  and  proceeds  should  be  delivered  and  paid  to  the 
assignees,  and  that  in  case  the  bank  should  have  received  the 
whole  or  any  part  of  the  money  secured  by  the  bills,  they 
should  pay  it  to  the  assignees,  the  award  was  held  bad  on  its 
face,  for  not  ascertaining  the  amount,  if  any,  received  by  the 
bank  in  respect  of  the  bills  (n). 

An  award  that  so  many  pounds  are  due  to  the  defendant 
from  A.,  B.,  and  C, "  some  or  one  of  them,"  and  directing 
the  amount  to  be  paid  by  them,  "  some  or  one  of  them,"  is 
uncertain  (o). 

If  the  arbitrator  give  the  rule  for  calculating  the  amount 
of  money  to  be  paid,  without  stating  the  result  of  such 
calculation,  the  award  is  sufficiently  certain  accordinfj 
to   the   general  rule,   "id   certum   est   quod   certum   reddi 


(I)  Waddle  v.  Downnian,  12 
M.  &  W.  562;  13  L.  J.  Ex. 
115. 

(m)  Hewitt  V.  Hewitt,  1  Q.  B. 
110. 


(n)  Marshall  and  Dresser,  In 
re,  3  Q.  B.  878  ;  12  L.  J.  Q.  B. 
104. 

(o)  Rainforth  v.  Hanier,  25 
L.  T.  217. 
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potest  "(p).    An  award  that  one  party  should  pay  the  other     Part  ll._ 
all  such  moneys  as  he  had  expended  about  the  prosecution ' 


of  a  suit  was  held  sufficiently  certain,  because  the  amount 
would  be  ascertained  by  the  attorney's  bill  (g). 

So,  where   the   award   was   to   pay  the  charges  of  a  suit  Certainty  by 

rGICrGDCG  to 

depending  between  the  plaintiff  and  defendant,  and  that  the  attorney's 
plaintiff  should  give  the  defendant  a  bill  of  the  charges  ;  ^''^• 
this  was  held  certain  on  the  ground  that  the  charges  would 
be  ascertained  by  the  bill  delivered  (r). 

Where  the  arbitrator  ordered  two  persons  to  pay  a  debt  in  Shares  in 
proportion  to  the  shares  which  they  held  in  a  certain  ship,  ^  ^'^' 
without  saying  what  they  were,  the  court  held  it  sufficiently 
certain,  as  it  did  not  appear  there  was  any  dispute  what  their 
respective  shares  were  (s). 

An  arbitrator  who  had  to  award  and  to  apportion  a  trust  To  apportion 
estate  among  the  persons  entitled,  after  finding  a  certain  sum 
due  from  a  party,  directed  him  to  pay  or  account  for  it  to  the 
trust  estate ;  the  award  was  held  bad  and  uncertain,  on  the 
ground  that  it  ought  to  have  specified  to  whom  and  in  what 
proportions  the  money  ought  to  be  paid  (t). 

III.  Certainty  as  to  general  directions.'] — The  arbitrator  must  Arbitrator 
be  equally  precise  in  his  directions  to  the  parties  to  do  any  aecurityluust 
act  as  in  those  with  respect  to  payment  of  money.     Hence,  specify  its 
if  an  arbitrator  direct  a  party  to  give  security  for  payment  of 
a  specified  sum,  without  naming  the  kind  of  security,  this  is 
void  for  the  uncertainty  (u).      So  if  he  direct  the  defendant 
to  enter  into  a  bond   to  the  plaintiff  conditioned  that   the 
plaintiff  and  his  wife  should  enjoy  certain  lands,  the  award 
will  be  void  for  uncertainty  if  he  do  not  specify  the  amount 
of  the  bond  (x).     Where  a  sum  was  directed  by  the  award  to 
be  paid,  or  to  be  secured  to  be  paid,  within  a  week  from  the 
date  of  the  award,  the  court  held  the  award  good  and  that 

(^p)  Higgins  r.  Willes,  3  M.  &  Taunt.  251.    See  Pknnmer  v.  Lee, 

R.  382  ;  Hopcraft  v.  Hickman,  2  2  M.  &  W.  495  ;  6  L.  J.  (N.  S.) 

S.  &  S.  130  ;  3  L.  J.  (0.  S.)  Ch.  Ex.  141. 
43.  (t)  Tidswell,  In    re,  33    Beav. 

(q)  Beale  v.    Beale,   Cro.  Car.  213. 
383.  (u)  Tipping  v.   Smith,  2  Stra. 

(r)  Linfield  v.  Feme,  3  Lev.  18.  1024  ;  Tiiinne  v.  Rigby,  Cro.  Jac. 

See  Thorp  v.  Cole,  2  C.  M.  &  R.  314.     See  Duport   v.  "Wildgoose, 

per  Parke,  B.,  p.  381.  2  Bulst.  260. 

(.s)  Wohlenberg  *'.  Lageman,  6  (x)  Samoa's  case,  5  Rep.  77  b. 
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to  do  act. 


the  party  must  within  the  time  either  pay  the  sum  or  give 
such  security  as  was  satisfactory  to  the  party  entitled  to  receive 
the  money  {y).  If  the  arbitrator  order  a  party  to  give  up 
a  document  described  merely  as  a  "  certain  obligation  "  {z), 
or  to  deliver  up  "  three  boxes  and  several  books,"  without 
specifying  the  number  or  otherwise  identifying  the  books,  the 
direction  is  void  («). 

A  reasonable  degree  of  precision  is  all  that  is  required  of 
the  arbitrator.  Hence  a  direction  to  a  mortgagee  to  reassign 
the  mortgaged  lands  is  sufficient,  although  it  do  not  state  for 
what  period  the  reassignment  is  to  be ;  for  the  court  will 
intend  that  it  is  to  be  extended  to  the  whole  interest  mort- 
gaged (b).  A  direction  that  a  nuisance  erected  on  the  defen- 
dant's land  should  be  pulled  down,  without  saying  by  whom, 
has  been  held  certain  enough,  on  the  ground  that  it  will  be 
intended  that  the  defendant,  who  is  the  owner  of  the  soil,  is 
the  party  meant  to  pull  it  down  (c). 

An  award  that  the  defendant  or  his  executors  or  adminis- 
trators shall  execute  a  release  to  the  plaintiff,  was  held  not 
to  be  void  for  uncertainty,  and  that  it  might  be  read  as  if  it 
were  he  and  his  executors  and  administrators  were  to  do  the 
act,  and  that  the  introduction  of  the  personal  representatives 
into  the  award  was  but  cautionary,  and  would  not  vitiate  it, 
since  executors  and  administrators  are  by  law  bound  by  the 
submission  of  the  testator,  and  the  award  creates  a  duty  {d). 

The  arbitrator  must  specify  the  particular  party  who  is  to 
perform  what  the  award  directs.  Therefore,  where  by  the 
submission  the  arbitrator  was  to  direct  at  what  price  A.  or  B. 
should  purchase  a  certain  piece  of  land,  and  the  arbitrator, 
following  the  submission,  directed  that  A.  or  B.  should  pur- 
chase it  at  a  certain  price,  the  court  set  aside  the  award  for 
uncertainty,  as  the  arbitrator,  as  well  as  ascertaining  the 
price,  ought  to  have  decided  which  of  the  two  was  to  pur- 
chase it  (e). 


{y)  Simmons  v.  Swaine,  1  Taunt. 
649. 

(z)  Bodam  v.  Clerkson,  1  Ld. 
llaym.  120. 

{a)  Cockson  v.  Ogle,  1  Lutw. 
550. 

{h)  Rosse  V.  Hodges,  1  Ld. 
Raym.  233. 


(c)  Armitt  v.  Breame,  2  Ld. 
Raym.  1070  ;  Com.  Dig.  Arb.  E. 
11. 

((/)  Freeman  v.  Bernard,  1  Ld. 
Raym.  247  ;  Bac.  Ab.  Arb.  E.  4  ; 
Dawnoy  c.  Vesey,  2  Vent.  249. 

(c)  Lawrence  v.  Hodgson,  1  Y. 
&  J.  16. 
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But  awarding  payment  to  bo  made  to  the  plaintiif,  or  to  A.,      ''^""^  ^^■ 
his  solicitor  in  the  cause,  is  sufficient  (/).  '— 

An  award  directing  the  defendant  to  pay  the  plaintiff  a  /irtonifs^'"' 
sum  of  money  upon  proof  that  the  plaintiff  has  discharged  solicitor. 
certain  claims  but  not  saying  to  whom  the  proof  is  to  be  '^'o  pay  upon 

made,  was  upheld  (g).  certain  things 

On  the  reference  of  an  action,  directing  the  defendant  to  '^°°®' 
pay  the  costs  of  the  reference  and  award  is  sufficient  without  p,,y  ^ggj-g^  jj„t 
saying  to  whom  they  are  to  be  paid,  fur  the  plaintiff  will  be  saying  to 
intended  to  be  the  party  to  receive  them  (h). 


SECTION"  VI. 

THE   AWARD   MUST   BE   POSSIBLE   AND    CONSISTENT. 

An  award  ought  to  be  possible.     If  the  arbitrator  award  a      Part  II. 
thing  impossible  ex  natura  rei,  as  to  surrender  an  estate  or     ^^'  ^'  ^'   ' 


to  pay  a  sum  of  money  at  a  day  already  past,  the  award  will  impossible 
be  void.  But  if  he  direct  a  thing  to  be  done,  which  cannot 
be  done,  but  which  is  not  in  the  nature  of  the  act  itself  con- 
tradictory or  repugnant,  this  may  be  a  good  award,  as  an 
award  that  one  shall  pay  twenty  pounds  when  he  has  not 
twenty  pence,  for  no  contradiction  appears  on  the  award 
itself  (i). 

If  an  act  possible  at  first  afterwards  becomes  impossible 
by  the  act  of  the  party  or  of  a  stranger,  the  party  is  not  freed 
from  his  obligation  to  perform  the  award  (k). 

An  award  must  be  intelligible  and  consistent  (/). 

On  the  reference  of  an  action  for  a  fraudulent  representation  Repugnant 
of  A.'s  circumstances,  the  arbitrator  in  his  award  distinctly  "^^'■'^  ^^^ 
acquitted  the  defendant  of  all  fraud,  but  concluded  by  finding 
in  favour  of  the  plaintiffs.     The  court  set  aside  the  award, 

(/)  Hare  v.  Fleay,    11    C.    B.       Rolle,  Ab.  Arb.  E.  p.  248  ;  Rolle, 

472  ;  20  L.  J.  C.  P.  249.  Ab.  Arb.  F.  ;  Bac.  Ab.  Arb.  E. 

(g)  Miller  r.  De  Burgh,  4  Ex.       ^j  ^o^^^'^^  ^-  ^hild,  Gas.  in  Chanc. 

809 ;  19  L.  J.  Ex.  127.  n^n        r.-      a  i     t.^    io 

(A)  Com.  Dig.  Arb.  L.  12. 

(h)  Bailyr.  Curling,   20  L.  J.  (;)  Storke  v.  De  Smeth,  WiUes, 

Q.  B.  235  ;  2  L.  M.  &  P.  161.  66 ;  Sherry  v.  Richardson,  Pop. 

(i)    Com.    Dig.    Arb.    E.     12;       15. 
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HOW   TO   AWAED. 


Part  II. 
CH.  V.  s.  6. 


Award  when 
lield  con- 
sistent. 


Parke,  J.,  saying,  "  The  conclusion  to  which  the  arbitrator 
has  come  in  this  case  is  quite  absurd.  He  says,  '  I  think  he 
is  innocent,'  and  then  awards  against  him"  (m). 

If  objection  is  made  that  the  award  is  inconsistent,  but 
when  the  parts  objected  to,  on  being  read  together,  are  found 
to  be  consistent,  the  court  will  support  the  award  {n). 


SECTION   VII. 


Part  II. 
CH.  V.  s.  7. 

Decision  of 
legal  or  lay 
arbitrator 
final. 


Exceeding 
jurisdiction. 


Liquidated 
damages  as 
penalty. 


THE   AWARD,    HOW   FAR   CONCLUSIVE. 

I.  When  the  aioard  is  good  oil  its  face.] — In  references  by 
consent  the  general  rule  is  that,  as  the  parties  choose  their 
own  arbitrator  to  be  the  judge  in  the  disputes  between  them, 
they  cannot,  when  the  award  is  good  on  its  face,  object  to  his 
decision,  either  upon  the  law  or  the  facts  (o).  In  this  respect 
the  courts  do  not  recognise  any  distinction  between  the  awards 
of  legal  and  of  lay  arbitrators  (p). 

Where  there  is  jurisdiction  to  make  an  award,  the  award 
is  not  bad  because  the  possibility,  that  matters  not  within 
the  jurisdiction  of  the  arbitrator  may  have  been  taken  into 
account,  is  not  in  terms  excluded  on  the  face  of  the  award. 
In  such  a  case  the  award  can  be  impeached  only  by  showing 
that  the  arbitrator  did  in  fact  exceed  his  jurisdiction  (q). 

The  application  of  the  rule  as  to  references  by  consent  is 
further  illustrated  by  the  following  cases. 

The  court  refused  to  grant  a  rule  to  set  aside  an  award 
on  a  suggestion  that  the  arbitrator  had  improperly  treated 


(m)  Ames  v.  Mil  ward,  8  Taunt. 
637. 

(n)  Jones  v.  Powell,  6  Dowl. 
483.  See  Cooper  v.  Langdon,  9 
M.  &  W.  60  ;  11  L.  J.  Ex.  222  ; 
Cirenfell  c  Edgcome,  7  Q.  B.  661  ; 
14  L.  J.  Q.  B.  322. 

(o)  Emnierson  v.  .Stinii>son,  \)  L. 
T.  (O.  S.)  UK)  ;  Ilogge  /•.  liurges.s, 
;'.  H.  A-  N.  2!)3  ;  27  L.  .J.  Ex.  318  ; 
Hodgkinson  r.  Fornie,  3  C.  B. 
N.  S.  189  ;  27  L.  J.  C.  P.  66  ; 
Buccleugli  (Duke)  v.  Metroiiolitan 


Bd.  of  Works,  L.  R.  5  Ex.  at  p. 
232  ;  Adams  v.  Great  North  of 
Scotland  Rail.  Co.,  [1891]  A.  C. 
31  ;  Montgomery  it  Co.  and 
Liebcnthal,  In  re,  78  L.  T.  406  ; 
Edinburgh,  &c.  Trustees  v. 
Clippuns  Oil  Co.,  87  L.  T.  275. 

(/>)  Ashton  V.  Poynter,  3  Dowl. 
201  ;  Huntig  v.  Railing,  8  Dowl. 
879. 

((/)  Falkinghaui  r.  Victorian 
Rails.  Connnrs.,  [1900]  A.  C.  452  ; 
69  L.  ,J.  P.  89. 
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as  a  penalty  that  wliicli  was  by  the  express  contract  of  the      P*-^"^  ^^■ 
parties  stipulated  and  ascertained  damages  (r). 


So,  on  a  reference  of  the  plaintiffs  claims  in  an  action  Decidinj,' 
where  the  plaintiff  made  a  claim  of  a  certain  amount  as  a  ^'aiJ|a„e8  to  bo 
debt,  including  therein  a  sum  for  extra  expenses  incuiTed  by  a  debt, 
the  failure  of  the  defendants  to  give  him  possession  of  certain 
land,  and  the  arbitrator  found  that  the  sum  claimed  was  a 
debt,  the  court  held  that  the  award  was  conclusive  (s). 

There  are  many  old  cases  in  which  the  question  as  to  how  Crounds  for 
far  an  alleged  erroneous  decision  of  an  arbitrator  would  ^f  0001-^°°'^ 
induce  the  courts  to  set  aside  or  remit  an  award  was  dis- 
cussed, but  the  modern  cases  clearly  establish  that  the  courts 
will  not  send  back  an  award  to  the  arbitrator  on  the  mere 
ground  of  mistake.  But  where  there  has  been  corruption  or 
fraud,  where  there  is  a  mistake  of  law  or  fact  apparent  on 
the  face  of  the  award,  or  where  the  arbitrator  himself  admits 
that  he  has  made  a  mistake,  the  award  will  be  set  aside  or 
remitted  to  the  arbitrator  (t). 

Not  every  admitted  mistake  is  sufficient,  for  the  Queen's 
Bench  Division  refused  to  refer  back  awards,  in  one  case 
where  the  arbitrators  swore  that  they  had  awarded  the 
plaintiff  a  sum  intended  by  them  to  cover  his  costs  of  suit, 
thinking  that  he  could  not  recover  them,  and  now  found  that 
he  was  suing  the  defendant  for  such  costs  (u)  ;  and  in  another 
case  where  the  ar])itrator  swore  that  he  meant  to  award  so  as 
to  give  the  defendant  the  costs  of  his  counterclaim  (x). 

When  after  the  award  has  been  made,  material  evidence 
has  been  discovered,  the  court  has  power  to  remit  the  award 
to  the  arbitrator  (?/), 

The  court  will  not  reopen  an  award  merely  on  the 
suggestion  that  some  of  the  evidence  in  the  case  has  l)een 
misapprehended  or  misunderstood  (z). 

(r)  Fuller  i:  Fenwick,  3  C.  B.  (h)  Allen  i:  Greenslade,  33  L.  T. 

705  ;  16  L.  J.  C.  P.  79.  N.  S.  5G7. 

/  \  1?     •  ^^       -c    J.        /-I       J  •  (•'-')  Greenwood  c.  Brownhill,  44 

(.s)  Faviell  v.  iLastern  Counties      j  ^m   ^r,  ' 

Rail.  Co.,  2  Ex.  344  ;  17  L.  J.  Ex.      ^V\  b  i       av  •        •  1  ^    m 

r>Q(7  (v)  Burnard  i\  Wainwright,  19 

'•  L.  J.  Q.  B.  423  ;  Keighley,  Max- 

(t)  Hutchinson   r.  Sliepperton,  sted  it  Co.,  In  re,  [1893]  1  Q.  B. 

13  Q.    B.    955  ;  Dinn    v.    Blake,  405  ;  62  L.  J.  Q.  B.  105  ;  Sprague 

L.  R.  10    C.    P.   388  ;  44    L.    J.  v.  Allen,  15  Times  L.  R.  150. 

C.  P.  276  ;  Keighley,  Maxsted  &  (2)  Great  Western  Rail.  Co.  r. 

Co.,  In  re,  [1893]  1  Q.    I'.  405 ;  H.M.     Postmaster  -  General,    19 

62  L.  J.  Q.  B.  105.  Times  L.  R.  636. 

P  2 


212 


HOW   TO   AWARD. 


Part  IF. 
CH.  V.  s.  7. 

Correcting 

clerical 

mistake. 


By  the  Arbitration  Act,  1889  («),  s.  7,  in  cases  of  submission 
as  to  references  by  consent  out  of  court,  "  the  arbitrators  or 
umpire  acting  under  a  submission  shall,  unless  the  submission 
expresses  a  contrary  intention,  have  power  .  .  .  (c)  to 
correct  in  an  award  any  clerical  mistake  or  error  arising  from 
any  accidental  slip  or  omission.  This  power  does  not  seem 
to  extend  to  arbitrations  under  references  by  order  of  court, 
but  in  such  cases  the  court  has  power  from  time  to  time 
to  remit  the  matters  referred  to  the  reconsideration  of  the 
arbitrator"  (h). 

Under  the  Common  Law  Procedure  Act,  1854,  s.  3,  there 
was  power,  after  the  issue  of  the  writ,  to  refer  certain  matters 
in  the  action  to  arbitration  compulsorily,  and,  when  such  a 
compulsory  reference  had  been  ordered,  there  was,  by  Order 
LIX.  r.  3,  a  right  of  appeal  upon  a  question  of  law.  This 
section  has  been  repealed  by  the  Arbitration  Act,  1889,  and 
s.  14  of  the  latter  act  has  been  substituted  for  it.  As  it  was 
decided  in  the  case  of  Munday  v.  Norton  (c)  that  a  reference 
for  trial  by  an  order  under  s.  14  above  mentioned  is  not 
"  a  compulsory  reference  to  arbitration,"  it  would  seem  that 
a  compulsory  reference  to  arbitration  can  no  longer  be 
ordered. 


Award  stating      II.  Uffed  of  mistake  apparent  in  award.'] — When  the  grounds 
deci's^on  °^      ^^  ^^®  decision  were  stated  in  the  award,  the  courts,  in  the 

older  cases,  often  set  aside  the  award  if  it  were  apparent 

that  the  arbitrator   had   proceeded   on   principles  contrary 

to  law  ((/). 

But  where  the  award  contained  a  positive  adjudication  on 

the  matters  referred,  the  court  would  not  impeach  it,  even 

when  the  facts  stated  therein  apparently  did  not  warrant  the 

decision  of  the  arbitrator  {e). 

This  principle  has  been  acted  upon  where  the  arbitrator's 

reasons  were  contained  in  a  paper  delivered  contemporaneously 

with  the  award. 


(a)  52  &  b?>  Vict.  c.  49. 
(i)  Sects.  10  and  16. 

(c)  [1892]  1  Q.  B.  403  ;  61  L.  J. 
Q.  B.  45(;. 

{(l)  Giiby  V.  Wilts,  &c.  Canal 
Co.,  .'J  M.  &  S.  580;  Sharman  v. 


Bell,  5  M.  .V-  S.  504.  See  Fuller 
V.  Fonwick,  .3  C.  B.  705  ;  16  L.  J. 
C.  P.  79  ;  Hodgkinson  r.  Fernie, 
3  C.  B.  N.  S.  189  ;  27  L.  J.  C.  P. 
(56. 

{(')  Ai-cher    v.  Owen,   9    DowL 

:mi. 
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On  a  reference  respecting  an  injury  to  a  ship  at  sea,  where      ,^''^|''^g^l 
the  arbitrator  delivered  a  paper  with  his  award,  stating  his  _ — '    '  '   ' 
reasons,  the  court  treated  his  statement  as  embodied  in  the  ^^!.^y*o^8^°*  ''^ 
award,  and  consequently  set  the  award  aside,  as  it  appeared  delivered 
that  the  arbitrator  had  acted  on  some  marine  law,  and  not  on 
the  law  of  England,  in  deciding  on  the  right  to  damages  (/). 

Where  the  arbitrator  annexed  to  his  award  a  certificate 
stating  the  facts,  and  his  construction  of  a  Building  Act, 
the  arbitrator's  decision  was  fully  discussed,  and  the  court, 
agreeing  with  the  arbitrator  in  his  view  of  the  law,  upheld 
the  award  {(j). 

In  the  case  of  Holqate  v.  Killick  (h),  Wilde,  B.,  in  giving  Principle  as 
1  •      •    1  ^  n      i.    1    r  to  reviewing 

judgment  observed  that  "  the  principle  to  be  collected  irom  decision. 

the  later  cases  is  plain,  viz.,  that  the  courts  will  not  look  at 

anything  for  the  purpose  of  reviewing   the  decision  of  an 

arbitrator  upon   the   matter   referred   to   him   except   what 

appears  on  the  face  of  the  award,  or  some  paper  so  connected 

with  the  award  as  to  form  part  of  it." 

Kekewich,  J.,  refused  to  set  aside  an  award   where  oral 

evidence  was  given   before   him,  that   after  the   award   the 

arbitrator  had  made  statements  admitting  that  he  had  been 

bribed,  the  arbitrator  not  being  called  as  a  witness  (i). 

III.  JE/f^ect  of  statement  hi/  arhitrator  showinq  mistake.'] — In  a  Statement 
case  m  which  an  arbitrator,  with  a  view  oi  enabimg  one  oi  to  court's 
the  parties  to  apply  to  the  court  after  the  publication  of  his  opinion. 
award,  stated  matters  which  showed  he  had  put  a  mistaken 
construction  on  the  order  of  reference,  and  had  in  consequence 
given  a  wrong  decision,  the  court,  upon  affidavits  of  these 
facts,   set   aside   the   award,  notwithstanding   there  was  no 
objection  upon  the  face  of  it  {k). 

But  where  the  arbitrator  for  a  like  cause  had,  after  award  Letter  stating 
made,  set  forth  in  a  letter  the  ground  of  his  judgment,  and  ^^^ 
Jones  V.  Corry  (h)  was  relied  upon  in  support  of  an  application 

(/)  Kent  V.  Elstob,  3  East,  18  ;  and  Hogge  v.  Burgess,  3  H.  &  N. 
Holmes  v.   Higgins,    1   B.    it  C.       293  ;  27  L.  J.  Ex.  318. 

"*;  N  T>    .^      TT-„  ,  1,    ,   n  (0  Whiteley  r.  Roberts,  [1891] 

^{^)  Pratt  ..  Hillman,  4  B.  .V:  C.       ^  ^j^^  .^g  .  gQ^^.  J.  Ch.  149. 

"  (h)  7  H.  &  N.  418  ;  31  L.  J.  (A)    Jones    r.    Corry,    5   Bing. 

Ex.  7.     See  Leggo  r.  Young,  16      N.  C.  187  ;  8  L.  J.  (N.  S.)  C.  P. 
C.  B.  G2G  ;  24  L.  J.  C.  P.  200  ;      89. 


214 


HOW   TO  AWARD. 


Part  II. 

CH.  V.  s.  7. 


AflSdavit  to 

explain 

award. 


to  refer  the  award  back,  that  the  arbitrator  might  state  a  case, 
the  Court  of  Queen's  Bench  seemed  disinclined  to  follow  that 
decision,  but  distinguished  the  case  before  them,  and  refused 
the  rule  on  the  ground  that  the  party  had  not  applied  to  the 
arbitrator  during  the  reference  to  state  a  case  (/). 

Where  an  award  ordered  that  if  certain  sums  of  money 
were  restored  to  the  defendants  they  should  pay  them  over  to 
the  plaintiff,  the  court  refused  to  receive  an  affidavit  of  one 
of  the  arbitrators  to  explain  the  intention  of  this  clause  {m) . 


SECTION    VIII. 


Part  II. 

CH.  V.  s.  8. 


Award  bad  ia 
part  may  be 
good  if  all 
matters  well 
decided. 


When  bad 
part  separ- 
able. 


Excess  as  to 
costs. 


THE   AWARD    THOUGH   BAD   IN    PART,    WHEN    GOOD    FOR 
THE   REST. 

I.  WJien  the  had  imrt  of  tJie  avjard  is  separaUe.'] — Though 
before  the  time  of  King  James  the  First,  according  to 
Holt,  C.J.,  an  award  void  in  part  was  considered  void  alto- 
gether (n),  it  is  now  quite  clear  that  an  award  bad  in  part 
may  often  be  good  for  the  rest.  If,  notwithstanding  some 
portion  of  the  award  is  clearly  void,  the  remaining  part 
contain  a  final  and  certain  determination  of  every  question 
suljmitted,  the  valid  portion  may  frequently  l)e  maintained 
as  the  award,  though  the  void  part  be  rejected  (o). 

The  bad  portion,  however,  must  be  clearly  separable  in  its 
nature,  in  order  that  the  award  may  be  good  for  the  resi- 
due {p).  When  it  is  so  divisil)le,  the  faulty  direction  will 
alone  be  set  aside,  or  treated  as  null  {q). 

Thus,  where  the  plaintiff  seeks  to  enforce  an  award,  which 
orders  the  defendant  to  pay  him  a  specified  sum,  and  also  the 
amount  of  the  costs  of  an  action  1)etween  them,  or  of  the 


{I)  The  London  Dock  Co.  and 
St.  Paul's,  Shad  well,  In  re,  32 
L.  J.  Q.  B.  30. 

{'Ill)  Oordon  v.  Mitchelb  3 
Moore,  241. 

(n)  i'^urlong   r.   Tliornigold,  12 

Mod.  n:',.-',. 

(o)  Stone  r.  Phillipps,  4  I'ing. 
N.  C.  37  ;  7  L.  .1.  (N.  S.)  C.  P. 
54. 


(/>)  Tandy  r.  Tandy,  9  Dowl. 
1044  ;  Auriol  r.  Smith,  1  Turn,  il" 
R.  121. 

(fj)  Caledonian  Rail.  Co.  r. 
Lockhart,  3  Mac(i.  808.  See 
Barton  r.  Ranson,  3  M.  &  W. 
322  ;  Doc  <l  Body  r.  Cox,  4  D. 
&  L.  75  ;  15  L.  J.  Q.  B.  317  ; 
Pickering  r.  Watson,  2  W.  Bl. 
1117. 
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reference,  or  to  pay  them  at  a  particular  time,  aud  the  arlti-      Paut  li. 
trator  has  no  such  power  over  the  costs  as  he  assumes,  and  — 1 — '— 


consequently  the  dkection  as  to  costs  is  void ;  yet  if  tlie 
latter  l)e  clearly  separable  from  the  other  portion  of  the  award, 
the  court  will  compel  the  defendant  to  perform  the  rest  of 
the  award,  and  to  pay  the  sum  awarded  (r). 

Where  the  award  orders  the  defendant  to  pay  one  sum  to  Excess  as  to  a 
the  plaintiff  and  another  to  a  stranger,  or  to  execute  a  lease  **  '■^""^■■• 
for  life  of  certain  lands  to  the  plaintiff,  with  remainder  in 
fee  to  a  stranger,  the  defendant  might  be  compelled  to  give 
the  plaintiff  what  the  award  directs,  though  he  would  not  be 
bound  to  obey  the  arbitrator  as  far  as  regards  the  stranger  (s). 
So  likewise,  if  one  party,  a  banker,  be  ordered  to  pay  the 
other  a  sum  out  of  a  stranger's  money  in  his  hands,  though 
clearly  the  arbitrator  has  no  right  to  meddle  with  funds 
of  third  parties,  the  party  to  whom  the  payment  is  ordered  to 
be  made  may  sustain  the  award  as  to  other  parts,  if  they  be 
not  affected  by  the  direction  as  to  the  stranger's  money  (t). 

So,  if  on  a  submission  respecting  suits  for  tithes,  the  award  Excess  as  to 
order  all  suits  between  the  parties  to  cease,  there  being  suits 
for  other  things  depending  between  the  parties,  the  award  is 
void  as  to  the  suits  for  the  other  things,  and  good  as  to  the 
suit  for  tithes  (it). 

In  like  manner,  when  the  costs  of  the  action  are  to  abide 
the  event,  if  the  arbitrator,  after  finding  on  all  the  issues, 
direct  a  stet  processus,  the  direction  is  void,  as  being  an 
excess  of  authority,  but,  being  clearly  separable,  may  be 
rejected  without  invalidating  the  rest  of  the  award  (x). 

An  arbitrator  appointed  to  decide  upon  the  method  of  DirectioDs  as 
draining  certain  lands,  after  ordering  certain  works,  exceedeil 
his  authority  by  giving  a  direction  respecting  future  repairs. 
The  House  of  Lords  held  the  award  bad  only  for  the  excess, 
as  by  striking  out  that  direction  the  rest  of  the  award  was 
not  affected  (i/). 

()•)  Candler  v.  Fuller,    Willes,  (u)  Webb  v.  Ingram,   Cro.  Jac. 

62  ;  Aitcheson  v.  Cargey,  2  Bing.       663. 

199  ;  Harder  ^^  Cox   Cow|^  127;  (,,)  Ward     v.    Hall,    9     Do.vl. 

Rees  V.  Waters,  16  M.  ct  \V.  zbo.  g-jX  ' 

(.s)  Bretton  v.  Prat,   Cro.  Eliz. 

758 ;  Bac.  Ab.   Arb.  E.  1 ;    Coin,  (;/)  Johnston  v.  Cheape,  5  Dow, 

Dig.  Arb.  E.  14.  247.      See  Winter  v.  Lethbridge, 

fO  Ingram  v.  Milnes,  8   East,  13  Price,  533 ;  Manser  v.  Heaver, 

445.  3  B.  &  Ad.  295. 
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An  unnecessary  statement  of  facts  for  the  purpose  of 
clearing  a  party's  character  will  not  render  the  award 
bad  (z). 

"Where  an  arbitrator  directed  payment  to  the  defendant  of 
a  sum  of  money,  as  the  balance  of  the  general  account,  and 
also  of  another  sum  stated  on  the  face  of  the  award  to  be 
due  to  the  defendant  on  account  of  illegal  insurance  partner- 
ship transactions  between  him  and  the  plaintiff,  the  award 
was  held  bad  as  to  the  latter  sum  only  (a). 

In  a  case  where  an  arbitrator  directed  mutual  releases  on 
payment  of  a  sum  of  money  over  which  he  had  jurisdic- 
tion, as  well  as  of  a  sum  over  which  he  had  none,  it  was  held 
that  the  award  was  good  as  to  the  former  (b). 

Though  the  award  be  deficient  as  to  a  matter  within  the 
submission,  if  it  be  separable  the  rest  of  the  award  may  often 
be  supported.  Thus,  if  the  arbitrator,  having  power  over  the 
costs,  omit  to  determine  the  amount  of  costs,  which  he  ought 
to  have  ascertained,  and  which  cannot  be  taxed,  the  court 
will,  if  the  party  to  whom  they  are  awarded  agrees  to  waive 
them,  set  aside  the  award  as  regards  the  costs,  but  will  allow 
it  to  stand  as  to  the  rest  (c). 


Bad  part  II.   When  the  had  'part  of  the  award  is  inseparable.] — If  the 

award'^whoiiy  objectionable  provisions   in  the  award  be  inseparable  from 

void.  the  rest,  or  not  so  clearly  separable  that  it  can  be  seen  that 

the  part  of  the  award  attempted  to  be  svipported  is  not  at  all 

affected  by  the  faulty  portion,  the  award  will  be  altogether 

avoided  (d). 

Where  by  a  submission  the  validity  of  a  poor-rate,  the 
costs  of  prej)aring  for  an  appeal  to  the  sessions  respecting 
it,  and  tlie  costs  of  the  reference,  were  left  to  arbitrators, 
who  awarded  on  each  matter ;  the  majority  of  the  Court 
of  Exchequer  held,  that  as  the  chief  subject-matter,  namely, 
the  rate,  was  one  which  could  not  lawfully  be  referred  to 


Poor-rate  and 
costs. 


(2)  Lancaster  v.  Hemingtoii,  4 
A.  &  E.  345. 

(a)  Aubert  v.  Maze,  2  B.  &  P. 
371. 

(6)  Kendrick  v.  Davies,  5  Dowl. 
693. 

(c)  Morgan  v.  .Sniitli,  9  M.  & 
W.  427  ;  11  L.  J.  Kx.  379 ;  England 
u.  Davison,  9  Dowl.  10.j2:  Addi- 


son V.  Cray,  2  Wils.  293;  Lloyd 
and  Spittle,  In  re,  6  D.  &  L.  531  ; 
18  L.  J.  Q.  B.  151. 

{(l)  Storke  r'.  DoSmeth,  Willes, 
66  ;  Bowes  v.  Fernie,  4  My.  &  Cr. 
1.50;  Buccleuch  (Duke)  v.  Metro- 
politan Bd.  of  Works,  L.  R.  5 
E.\.,  per  Blackburn,  J.,  at  p.  229 
;!9  L.  J.  E.\.  at  p.  13(;. 


AWARD   BAD   IN    PART.  217 

arbitration,  the  award   respectius  it   was  void,  and,  beini;-      ^'^^'^'  '^• 

'  ^  °  _  '  '  ^        GH.  V.  S.  8. 

void  as  to  the  principal  matter,  it  was  void  as  to  the  costs  

also  (e). 

Where  an  arbitrator,  who  had  no  power  to  order  a  verdict  Kxcesa 
to  be  entered,  made  an  award  in  these  terms,  "  I  award  and  award  void.' 
direct  that  a  verdict  in  this  cause  be  finally  entered  for  the 
plaintiff,  with  284/.  12s.  damages,"  the  court,  agreeing  that 
if  the  faulty  part  had  been  contained  in  a  distinct  paragraph 
it  might  have  been  rejected,  and  the  rest  sustained,  held  the 
award  bad  in  toto,  since,  the  whole  being  comprised  in  one 
sentence,  the  clause  containing  the  excess  could  not  be  divided 
from  the  rest  (/). 

By  the  terms  of  an  agreement,  a  lease  of  a  colliery  was  to  Lease  for  too 
be  granted  for  sixty-three  years,  from  the  1st  ]\Iay,  1801,  the  ° 
lessees  to  be  allowed  three  years  for  winning  the  colliery  rent 
free.  An  arbitrator,  to  whom  it  was  referred  "  to  give  such 
directions  as  to  a  lease,  according  to  the  agreement,  as  he 
should  think  fit,"  having  directed  a  lease  for  sixty-three 
years  from  the  1st  May,  1804,  was  held  to  have  exceeded  his 
authority,  as  the  sixty-three  years  were,  by  the  agreement, 
to  be  counted  from  the  1st  May,  1801,  and  he  had  no  power 
to  go  beyond  the  agreement ;  and  the  award  was  held  void 
altogether  (g). 

In  a  case  in  equity,  where  the  arbitrator  (who  by  the  Unauthorised 
submission  had  no  authority  to  disallow  a  particular  sum 
admitted  by  the  defendants),  after  finding  the  general  balance 
due  from  them,  stated  in  his  award  that  in  the  accounts  he 
had  not  charged  them  with  the  sum  in  question,  although  the 
defendants,  when  the  award  was  pronounced  bad  for  the  dis- 
allowance, offered  to  allow  that  sum  in  account  against  them- 
selves, the  Master  of  the  lioUs  held  that  the  error  could  not 
be  so  cured,  and  set  aside  the  whole  award  (Ii). 

Where   an  arbitrator,  who  had  to  settle  the  terms  of  a  Delegation  to 
lease,  among  other  things  ordered  the  premises  to  be  put  in    "'^    ^'^^  ^' 
repair,    to   the    satisfaction   of    a   third   party   named,    tliis 

(e)  Thorp  v.   Cole,   2  C.  M.   it  M'Clel.   &  Y.  393 ;  Hawkyard  v. 

R.  307;  5  L.  J.  (X.  S.)  Ex.  24,  Stocks,  2  D.  &  L.  930;  14  L.  J. 

281.  Q.  B.  236. 

(/)  Jackson  v.  Clarke,  M'Clel.  (y)  Bonner  v.  Liddell,  1  B.  & 

&  Y.  200.    See  Secconibe  v.  Babb,  B.  HO. 

6M.  &  W.  129;    9  L.  J.  (N.  S.)  (h)  Skipworth  t\  Skipworth,  9 

Ex.  65 ;    Watkins    r.   Phillpotts,  Beav.  i:35. 
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provision  being  void,  as  a  delegation  of  authority,  was  held 
to  render  the  whole  award  void,  as  being  inseparable  from 
the  rest  (i). 

If  by  the  nullity  of  the  award  in  any  part,  one  of  the 
parties  cannot  have  the  benefit  intended  him  as  a  recompense 
or  consideration  for  that  which  he  is  to  do  to  the  other,  the 
award  will  usually  be  treated  as  void  in  the  whole  (Jc). 

So,  where  the  payment  of  a  sum  of  money  was  directed  to 
be  made  on  A.  on  A,  his  wife  and  son  conveying  an  estate, 
as  the  wife  and  son  were  not  parties  to  the  submission,  the 
dii'ection  as  to  them  was  void,  and  therefore  the  whole  award 
was  void,  since  the  party  could  not  enforce  the  intended 
equivalent  for  which  his  money  was  to  be  paid  (/). 


SECTION   IX. 


Pakt  II. 

CH.  V.  S.  [). 

Arbitration 
Act,  1889, 
stating  special 


Difference 
between 
special  case 
under  e.  7  and 
under  s.  I'J 
of  act. 


STATING   AWAED   IN   FORM   OF   SPECIAL   CASE. 

I.  Special  case  under  the  Arhitratioii  Act,  1889.] — By  the 
Arbitration  Act,  1889  {m),  s.  7  (b),  the  arbitrators  or  umpire, 
on  a  reference  by  consent  out  of  court,  shall,  unless  the  sub- 
mission expresses  a  contrary  intention,  have  power  "  to  state 
an  award  as  to  the  whole  or  part  thereof  in  the  form  of  a 
special  case  for  the  opinion  of  the  court." 

The  difference  between  stating  an  award  in  the  form  of  a 
special  case  under  the  above  section,  and  stating  a  case  for 
the  opinion  of  the  court  under  s.  19  of  the  act,  should  be 
noted. 

When  the  arbitrator  has  stated  his  award  in  the  form  of  a 
special  case,  he  has  exhausted  his  powers,  and  has  made  his 
award  in  such  a  shape  that  the  opinion  of  the  court  will 
determine  the  rights  of  the  parties  and  turn  the  award  into 
one  groove  or  the  other,  and  the  opinion  of  the  court  is 
tlierefore   an   effective   determination  of  the    riuhts  of  the 


(i)  ')'( Mill  ill  V.  Mayor  of  Ford- 
wich,  5  A.  A-  E.  147;  5  L.  J. 
(N.  S.)K.  V,.  20<». 

(/.)  I'.ac.  Ab.  Arb.  E.  ?,  ;  Kollo, 
Ah.  Arl).  K.  8,  p.  2.^):} ;  Com.  Dvj,. 
Arl>.    E.    M;    Winch   r.   Sanders, 


Cro.  Jac.  584.     See  notes  to  Pope 
V.  Hrett,  2  Saiuid.  293  b. 

(/)  Harnej'  v.  Faircliild,  Rolle, 
Ab.  Arb.  N.  y,  p.  259. 

(w)  52  i^-  53  Vict.  c.  49. 
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parties.      Whereas,   under   s.    19,    the    arbitrator   may,    by      Pakt  ii. 

means  of  a  special  case,  take  the  opinion  of  the  court  for  his 

guidance  and  as  a  step  for  arriving  at  his  own  ultimate 
award  in  the  matter,  in  which  case  the  jurisdiction  of  the 
court  is  consultative  only,  and  the  arbitrator  still  remains 
the  final  judge  of  law  and  fact  (n). 

For  the  purposes  of  an  appeal,  the  order  made  by  the  Appeal. 
High  Court  as  to  an  award  stated  in  the  form  of  a  special 
case  is  a  final  order,  being  one  which  finally  disposes  of  the 
rights  of  the  parties  {<>). 

There  is  an  appeal  to  the  Court  of  Appeal  from  the 
judgment  of  a  Divisional  Court  upon  an  award  stated  in 
the  form  of  a  special  case  (^9),  although,  as  has  been  already 
pointed  out  (q),  there  is  no  appeal  from  the  opinion  of  the 
court  on  a  case  submitted  to  it  under  s.  19  of  the  Arbitration 
Act  (r),  in  which  case  the  court  makes  no  order,  but  only 
expresses  its  opinion. 

By  the  Judicature  Act,  1894  (s),  it  is  provided  that  no  Judicature 
appeal  shall  lie     .     .     .     "  without  the  leave  of  the  judge  ^""^^  ^^^*- 
or  of  the  Court  of  Appeal  from  any  interlocutory  order  or 
interlocutory  judgment  made  or  given  by  a  judge,  except 
in  the  following  cases,  namely     .     .     .     (v)  any  order  on  a 
special  case  stated  under  the  Arbitration  Act,  1889." 

If  a  party  did  not  during  the  reference  apply  for  a 
case,  the  court  would  not  refer  back  the  award  for  the 
arbitrator  to  state  a  case  afterwards,  on  his  setting  forth  in 
a  letter  the  wrong  principles  of  law  on  which  he  had 
acted  (t). 

It  was  held  in  the  Court  of  Appeal  that  arbitrators  under  Arbitrators 
the  Lands  Clauses  Act,  1845,  might  state  a  special  case  (u),  Causes  Act. 
and  there  was  an  appeal  from  the  decision  of  the  Divisional 

(n)  Knight  and  Tabernacle  Per-  &c.,  In  re,  [1893]  1  Q.  B.  375; 

nianent  Building  Society,  In  re,  62  L.  J.  Q.  B.  180. 

[1892]  2  Q.   B.  613,   per  Bowen,  (q)  Pt.  II.  ch.  4,  s.  1,  d.  16. 

L.J.,  at  pp.   618,   619  ;    62  L.  .T.  (y)  Knight  and  Tabernacle,  etc. 

Q.  B.  33.  Building  Society,  In  re,  [1892]  2 

(o)  See  Bozson   v.   Altrincham  Q.  B.  613;  62  L.  J.  Q.  B.  33. 

U.  D.  C.  [1903]  1 K.  B.  547  ;  72  L.  (.s)  57  &  58  Vict.  c.  16,  s.  1. 

J.  K.  B.  271,  following  Shubrook  (f)  The  London  Dock  Co.  and 

V.   Tufnell,  9  Q.  B.  D.  621 ;   and  St.   Paul's,    Shadwell,    In  re,   32 

dissenting  from  Salaman  v.  War-  L.  J.  Q.  B.  30. 

ner,  [1891]  1  Q.  B.  734 ;  60  L.  J.  (w)  Rhodes  v.  Airedale  Drain- 

Q.  B.  624.  age  Commrs.,  1  C.  P.  D.  402  ;  45 

(2>)  Kirkleathaui    Local     Bd.,  L.  J.  C.  P.  861. 
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Court  on  such  a  case  (x).  Under  the  Arbitration  Act,  1889, 
the  Court  of  Appeal  has  power  over  the  costs  of  such  an 
appeal  (y). 

Where  the  Local  Government  Board  are  appointed  by  a 
private  act  to  decide  disputes  between  local  authorities  and 
are  thereby  made  judges  and  not  arbitrators  by  consent,  they 
cannot  state  a  case  (z). 

The  court  cannot  now  compel  arbitrators  under  the  Building 
Societies  Act,  1874  (a),  to  state  a  case  (&),  nor  can  it,  under 
the  Friendly  Societies  Act,  1896  (c),  but  under  both  acts  the 
arbitrators  may  do  so  at  the  request  of  either  party. 


When  com- 
pulsory to 
state  case. 


When  arbi- 
trator at 
liberty. 


Arbitrator 
should  find 
the  facts. 


Providing  for 
the  events  of 
the  court's 
decision. 


II.  Dtity  of  the  arbitrator  when  e7npowered  to  raise  a  jjoint 
of  law.] — If  the  terms  of  the  submission  be  compulsory  that 
the  arbitrator  shall  state  a  case  at  the  request  of  the  parties, 
it  is  the  duty  of  the  arbitrator  to  set  forth  fully  in  his  award 
all  such  facts  as  will  raise  all  the  questions  of  law  on  which 
the  decision  of  the  courts  is  desired,  and  it  seems  that  the 
award  will  generally  be  bad  if  he  fail  to  do  so  (d).  But  if 
by  the  terms  of  the  order  of  reference  the  arbitrator  "  be  at 
liberty  to  raise  any  point  for  the  opinion  of  the  court  at  the 
request  of  either  of  the  parties,"  he  is  not  bound  to  do  so 
unless  he  think  fit  (c). 

When  the  arbitrator  is  at  liberty,  if  he  shall  think  fit,  to 
report  specially  to  the  court,  he  does  not  duly  exercise  his 
power,  if  he  set  out  in  his  award  a  long  statement  of  the 
evidence,  leaving  the  court  to  draw  the  inferences  of  fact.  It 
is  his  duty  to  draw  the  necessary  inferences  from  the  facts  (/), 
and  to  arrive  at  a  positive  finding  on  the  facts  (g). 

It  is  presumed  that  it  is  not  necessary  for  an  arbitrator, 
when  empowered  to  raise  questions  for  the  court,  to  make  an 
adjudication  himself  on  the  points  which  he  submits  for  the 


(x)  Bidder  and  North  Staftbrd- 
shire  Rail.  Co.,  In  re,  4  Q.  B.  D. 
412  ;  48  L.  J.  Q.  B.  248. 

('/)  Gonty  and  Manchester,  &c. 
]lail.  Co.,  In  re,  [1890]  2  Q.  B. 
439  ;  05  L. .) .  Q.  B.  025. 

(z)  Bexlcy  Local  Bd.  v.  AVest 
Kent  M.  S.  B.,  9  Q.  B.  D.  518; 
51  L.  J.  Q.  B.  456. 

(a)  37  &  38  Vict.  c.  42. 

(I>)  57  iV  58  A'ict.  c.  47,  h.  20. 


(c)  59  &  60  Vict.  c.  25,  s.  68  (7). 

('/)  Bradbee  w. Christ's  Hospital, 
4  M.  it  (i.  714  ;  11  L.  J.  C.  P. 
209 ;  Sheridan  v.  Nagle,  Ir.  Rep. 
6  C.  L.  110. 

(r)  Wood  V.  Hothani,  5  M.  & 
W.074  ;  9L.  J.  (N.  S.)  Ex.  3. 

(/)  .lei)hson  ik  Howkins,  2  M. 


&  G.  360 

(g)  Ferguson 
liing.  N.  C.  52 
( '.  V.  3. 


Norman,     4 
L.  .1.  (N.  S.) 
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opinion  of  the  court ;  but  he  ought  to  provide  for  the  effect  of      I^-^^t  II. 

^  '  o  i  .  CH.  V.  8.  9. 

every  possible  decision  of  the  court  on  the  points  submitted, 

so  far  as  they  may  affect  the  various  issues  in  the  cause,  the 

amount  of  damages  recoverable,  or  other  rights  and  liabilities 

of  the  parties  regulated  by  the  provisions  of  the  award  (h). 

It  is  advisable  for  the  arbitrator,  though  he  determine  the  Arbitrator 

matter  himself,  to  make  a  provision  for  the  event  of  the  court  ^j^j^.  forViie 

differing  from  him  in  opinion.  ^T^?*^.''^  Z^^'^^ 

°  ^  ...     umerinf^  from 

Sometimes  the  arbitrator  first  finds  the  various  issues  m  him. 
the  cause  referred   himself,  subject   to  the  opinion  of  the  Deciding  case 
court,  and  then,  after  setting  forth  the  whole  facts,  states  raising  point 
particular  questions  on  which  he  requires  the  decision  of  for  the  court, 
the  court,  and  concludes  with  awarding  that  if  the  court 
shall  decide  a  particular  question  one  way,  then  he  awards 
in  one  way ;  if  in  another,  then  he  awards  in  another  (i). 

(h)  Bradbee  V.Christ's  Hospital,      54  ;     Arnold   v.    The    Mayor    of 
4  M.  &  G.  714.  Poole,  4  M  S:  G.  800.  •      ' 

(0  Waller  v.  Lacy,  1  M.  &  G. 
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CHAPTER  VI. 

THE  DUTYl  of    the    ARBITRATOR   IN   AWARDING   ON   AN 
ACTION  REFERRED  (a). 


SECTION  I. 

AWAEDING   ON   A   CAUSE, 

Part  II.  I.  Awarding  entry  of  verdid.l — A  cause  may  be  referred  at 
cH.  VI.  s.  1.  ^jjy  Q^Q,ge,  and  it  used  frequently  to  happen  at  the  trial  that 
a  verdict  was  taken  for  the  plaintiff  for  a  specified  amount 
subject  to  a  reference.  At  whatever  stage  the  reference  took 
place  the  arbitrator  could  direct  a  verdict  to  be  entered,  if  the 
power  to  do  so  were  conferred  on  him  by  the  order  of  reference 
in  express  terms  (&),  otherwise  he  could  not  do  so  (c). 
Power  over  An  arbitrator  empowered  to  certify  for  whom  and  for  what 

t  e  issues.  au^ount,  if  any,  a  verdict  should  be  entered,  had  the  same 
authority  as  a  jury  of  directing  a  verdict  to  be  entered  on  the 
several  issues  (d).  Though  no  order  was  drawn  up  on  the 
verdict  taken  subject  to  the  reference,  the  parol  consent  of 
the  parties  was  a  sufficient  authority  for  the  arbitrator  to 
certify  that  a  verdict  shovild  be  entered  (e). 
Verdict  taken  If  a  verdict  were  taken  on  one  issue,  with  specified 
on  one  issue  j^j^gggg^  subject  to  the  reference,  and  the  cause  and  all 
matters  in  difference  were  referred,  it  was  an  excess  of  autho- 
rity for  the  arbitrator  to  direct  a  verdict  to  be  entered  for 
the  plaintiff  for  a   sum  composed   of  the   amount   of  the 

(n)    Sects.    1    and    2    of    this  (c)  Hutchinson   /•.  Blackwell,  8 

chapter   deal  with     the    practice  Bing.  3'M;  I  L.  J.  (N.  S.)  C.   P. 

Lefore  the  Arbitration  Act,  1889.  08;   Harding  v.  Forshaw,  1  M.  it 

The  old  cases  have  heen  retained,  W.  415. 

hecause  the  iirinciples  on  which  (il)  Woof  i'.  Ilowper,  4  Bing.  N. 

they   were   decided  appear  to  he  (\  44t)  ;    Williams  r.  Monsdale,  7 

ap])lical)le  to  the  modern  practice.  M.  tV:  W.  IM  ;  10  L.  .1.  Ex.  2. 

(h)  AngUK  V.  Redford,  11  M.  &  (c)  Tomes  r.  Hawkes,  10  A.  & 

W.  (>!J;  12  L.  J.  Ex.  180.  ¥.  .52. 
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specified  damages,  and  the  damages  which  he  assessed  to  be      I'aut  II. 
due  to  the  plaintiff  on  the  other  issues  in  the  cause  (/).  ^^'  "'  ^'   ' 


A  strictly  formal  exercise  of  the  power  to  direct  the  entry  of  Substantial 
a  verdict  was  not  necessary  to  authorise  the  entry  ;  thoufjh  of  ''^*^*^'.'"^^ 

''  J  T  o  suincieiit 

course  the  clearer  the  language  used  the  better.    A  substantial  directinn. 
decision  in  favour  of  either  party  was  sufficient  (7). 

Where  after  issue  joined  a  cause  was  referred  and  tlie  arbi-  Kiicct  or_ 
trator,  who  had  no  power  to  direct  a  verdict  to  be  entered,  in  "ward  of  a"^' 
his  award  said, "  I  do  award,  order,  and  adjudge  that  there  verdict, 
should  be  a  verdict  for  the  plaintiff"  for  a  certain  sum,  the 
court,  in  an  action  on  the  award,  held  the  award  good,  as  a 
finding  of  the  arbitrator  that  the   plaintiff  was  entitled  to 
recover  the  sum  named  [h).    But  where  the  arbitrator  ordered 
a  verdict  to  be  entered  for  the  plaintiff  when  he  had  no  power 
to  do  so  his  award  could  not  be  enforced  by  attachment  (i), 
and  the  award  might  have  been  set  aside  {k). 

The  distinction  between  these  cases  appears  to  be  between 
a  positive  direction  that  a  verdict  shall  be  entered  and  a 
mere  expression  of  opinion  that  the  plaintiff  is  entitled  to 
recover  (/). 

II.  Aivarding  dariiafjcs.'\ — If  the   arbitrator   find    for   the  Arbitrator 
plaintiff  on  any  portion   of  the  claim  not  covered  by  any  pUuntfif'^^ 
defence,  he  must  in  general  proceed  to  assess  damages  for  should  award 
the  plaintiff,  or  the  award  will  not  be  final.      But  if  the    '      ° 
matters  of  defence  found  for  the  defendant  completely  answer 
the  plaintiff's  claim,  it  is  more   proper  not   to  assess  any 
damages  on  the  issue  found  for  the  plaintiff  {m) ;  and  if  there 
be  an  assessment  of  damages  in  such  a  case,  the  assessment 
is   merely    surplusage,   and    will  not   affect    the   right    to 
costs  {11). 

(/)  Hayward  v.  Phillips,  6  A.  41  ;  Cock  v.   Gent,  13  M.  &  W. 

&  E.  119  ;    G  L.  J.  (N.  S.)  K.  B.  364  ;  15  L.  J.  Ex.  33. 

110.  (i)  Donlan  v.  Brett,  2  A.  &  E. 

(f/)  Naldei-  v.  Batts,  1  D.  &  L.  344  ;  4  L.  J.  (N.  S.)  K.  B.  55. 

700  ;  13  L.  J.  Q.  B.  10 ;  Piatt  v.  (A)  Hayward  v.  Phillips,   6  A. 

Hall,  2  M.   &  W.   391;    G  L.  J.  &  E.  119  ;    G  L.  J.  (N.  S.)  K.  B. 

(N.  S.)Ex.  144  ;  Salter  v.  Yeates,  110. 

2  M.  &  W.  G7;  6  L.  J.   (N.   S.)  {I)  Everest  v.   Ritchie,  7  H.  c<: 

Ex.  G7.  N.  G28,  per  Pollock,  C.B.,  at  p. 

{h)  Everest  v.  Ritchie,  7  H.  &  701. 

N.  698  ;  31  L.  J.  Ex.   350.     See  (/«-)  Savage  v.  Ashwin,  4  M.  it 

Law  I'.  Blackburrow,  14  C.  B.  77;  W.  530  ;  8  L.  J.  (N.  S.)  Ex.  43. 

23  L.  J.  C.  P.  28  ;  Mays  v.  Can-  (n)  Ross  v.    Cliffton,    2  Dowl. 

nell,  15  C.  B.  107  ;  24  L.  .T.  C.  P.  N.  S.  983  ;  12  L.  J.  Q.  B.  2G5. 
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Part  II.         Where  an  arbitrator  found  all  the  issues  for  the  plaintiff, 

PH    VI    S     1 

and  on  such  finding  assessed  general  damages,  this  was  held 


General  ^^  mean  an  award  of  damages  on  all  the  issues  on  which 

damages  on  o 

all  issues.       damages  could  be  assessed  (o). 

One  breach,         In  an  action  of  covenant  where  there  was  only  one  breach, 

sOTerifussues.  directing  a  verdict  to  be  entered  for  the  plaintiff  on  each  of 

the  two  issues  raised  by  the  pleas,  with  separate  damages  on 

each,  was  considered  sufficiently  certain  as  to  the  damages,  as 

the  verdict  might  be  entered  for  the  sum  of  the  two  separate 

amounts  (^j). 

Damages  not.       The  arbitrator  could  not  direct  a  verdict  to  be  entered  for 

to  exceed        ^  ^^^^  exceeding  the  damages  for  which   the   verdict  was 

amount  taken  °  ^ 

on  the  verdict,  taken  subject  to  the  reference  (q). 

No  limit  of  When  a  cause  and  all  matters  in  difference  were  referred 
maTef  8  out  of  ^*  ^^^^  'PrivLS  there  was  no  limit  to  the  amount  the  arbitrator 
cause.  might  award  in  respect  of  the  matters  in  difference  l^eyond 

the  cavise  (r). 
Limiting  It  seems  that  the  amount  of  damages  the  arbitrator  might 

pkhitfffs'^^     award  was  limited  by  the   sum  claimed   in  the   plaintiff's 
particulars,     particulars  of  demand,  if  the  defendant  brought  the  par- 
ticulars before  the  arbitrator's  notice  (s). 
Awarding  Where  a  cause  was  referred  by  consent  of  the  parties  and 

to^laintm"     of  one  Cole,  and  the  arbitrator  was  empowered  to  direct  for 

and  party  whom  and  for  what  sum  the  verdict  should  be  finally  entered, 
added.  .       Tr>P  1  • 

and  to  settle  all  matters  m  difference  between  the  parties  to 
the  action  and  between  the  defendants  and  Cole,  and  the 
arbitrator  awarded,  inter  alia,  certain  damages  "  to  be  paid 
by  the  defendants  to  the  plaintiff  and  Cole,  who  consented 
to  become  a  party  in  the  cause  ; "  on  an  objection  being 
made  that  under  this  submission  the  arbitrator  was  not 
entitled  to  treat  Cole  as  a  plaintiff  and  award  damages  to 
him  and  the  original  plaintiff  jointly,  the  court  refused  to 
grant  a  rule  to  order  the  amount  to  be  paid,  considering 
the  sufficiency  of  the  award  doubtful  (t);  but  an  action 
being   afterwards  brought  on  the  award   by   Cole  and  the 

(o)  Hobdell  v.  Miller,   G  Bing.  (/)  Pcarse  v.  Cameron,  1  M.  it 

N.  C.  202.  S.  G75. 

(p)  Smith   y.Festiniog    Eail.  .  s  Kenrick  v.  Phillips,  7  M.  & 

Co.,  4  r,ing.  N.  G   2o  W.  415  ;  10  L.  J.  Ex.  226. 

(ij)   Bonner  v.  Charlton,  5  East, 

i:'>!)  •  I'rentice  v.  Reed,   1  Taunt.  (0  Hawkins  v.  Benton,  2  D.  it 

151.  L.  4G.5;  14  L.  .1.  Q.  B.  177. 


AWARDING  DAMAGES.  225 

plaintiff  jointly,  the  court  on  demurrer  sustained  the  award      1'-^"t  ii. 
as  valid  (w). 


All  matters  in  difference  in  a  cause  and  nothing  beyond  Cause  only 
being  referred,  the  arbitrator,  before  the  Judicature  Acts,  had  ^wanf  of "" 
no  authority  to  order  the  plaintiff  to  pay  the  defendant  any  mouey  to 
sum  of  money  (x) ;  though  when  the  submission  was  of  the 
cause  and  all  matters  in  difference,  the  arbitrator  ought  to 
have  ascertained  the  amount  of  the  defendant's  claim,  and  if 
it  exceeded   the   plaintiffs   demand,  to   have   directed   the 
plaintiff  to  pay  the  balance  (ij). 

III.  Aiuarding  judgment.] — Formerly,  on  a  reference  of  a  No  implica 
cause,  the   arbitrator  under  the  old  law  had  generally   no  ^^^^^H g^trv 
power  to  direct  judgment  to  be  entered ;  but,  if  he  did  so  in  of  judgment, 
excess  of  his  authority,  and  there  was  otherwise  a  sufficient 
determination  of  the   cause,  his    direction  as  to  judgment 
might  be  treated  as  surplusage  and  as  not  necessarily  invali- 
dating the  award  (s). 

When  the  determination  of  the  cause  required  that  the  Awurdon 
arbitrator  should  find  upon  issues  of  law  as  well  as  of  fact,  it  ^^^^^'^  of  law. 
would  seem  he  might  order  judgment  to  be  entered  on  the 
issues  in  law,  but  he  had  no  power  to  order  judgment  to  be 
arrested  (a). 

Xow,  by  Order  XL.  r.  2,  "  Every  referee  to  whom  a  cause  Arbitrator  to 
or  matter  shall  be  referred  for  trial  shall  direct  how  judg-  <iirect  judg- 
ment shall  be  entered,  and  such  judgment  shall  be  entered 
accordingly  "  (&).     This  rule  applies  to  all  references  under  an 
order  of  the  court.     (Order  XL.  r.  6a.) 

(it)  Hawkins  v.  Benton,  8Q.  B.  (z)  Doe  d.  Body  v.  Cox,  4  D.  & 

479  ;  15  L.  J.  Q.  B.  139.  L.  75  ;  15  L.  J.  Q.  B.  317. 

(V)  Maloney     v.    Stockley,     2 
Dowl.  N.  S.  122  ;  12  L.  J.  C.  P.  (h)  See  also  Order  XXXYI.  rr. 

92.  50,  52a,  and  55c. 
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SECTION   II. 


Part  II. 
CH.  VI.  s.  2. 

Arbitrator 
must  deter- 
mine cause. 


Issues 
decided. 


Award  of 

general 

verdict. 


Award  on 
the  whole 
showing  cans 
decided. 


OF   AWAKDING   ON  THE   CAUSE   WHEN   COSTS   ABIDE   THE 
EVENT. 

I.  The  arhitrator  must  decide  the  cause  when  costs  abide  the 
event.'] — If  by  the  submission  the  costs  of  the  cause  are  to 
abide  the  event  (c)  as  to  the  cause,  the  arbitrator  must  deter- 
mine the  cause  in  favour  of  one  party  or  the  other  so  as 
to  show  by  whom  the  costs  should  be  paid  {d). 

If,  however,  the  arbitrator  decide  all  the  issues,  and  then 
direct  that  no  further  proceedings  shall  be  taken  in  the  action, 
though  this  award  of  a  stet  processus  be  void  as  an  excess  of 
authority,  yet  it  will  not  vitiate  the  award,  as,  there  being  a 
decision  on  the  issues,  there  is  a  legal  event  on  which  the 
officer  of  the  court  can  tax  the  costs  {c). 

Where  the  declaration  contained  eleven  special  counts  for 
negligence,  and  also  common  counts  for  money  paid,  and 
there  was  a  plea  of  the  general  issue,  and  the  arbitrator  found 
that  the  plaintiff  had  good  cause  of  action  for  a  specified 
sum,  and  directed  a  verdict  to  be  entered  for  that  sum, 
the  award  was  considered  sufficient,  as  a  finding  on  all  the 
counts  (/). 

It  was  sufficient,  before  the  modern  rules  as  to  taxing  the 
costs  of  particular  issues,  if,  looking  to  the  whole  award, 
though  there  was  no  express  termination  of  the  cause,  the 
court  could  see  that  the  cause  was  determined  in  favour  of 
either  party,  so  as  to  make  an  event  on  which  costs  could  be 
taxed  ijj). 


II,  Aivarding  on  the  issues.'] — When  a  cause  was  referred 
after  issue  joined,  and  the  costs  of  the  cause  were  to  abide 


CauBC  referred 
after  issue 
joined,  arbi- 
trator must      the  event  of  the  award,  it  was  incumbent  on  the  arbitrator, 
lind  on  each. 


('■) 
word 
tion, 
d.  1. 

('0 

44'2; 
r.07  ; 
Leein 
A  Ad 


As  to  the  meaning  of   tlie 

"event"   in    this   connec- 

see  post,  Pt.  II.  ch.  7,  s.  2, 

Hunt  ('.  Hunt,  5  Dowl. 
Norris  v.  Daniel,  10  Bing. 
:{  L.  J.  (N.  S.)  C.  P.  100  ; 
ingandFearnley,  In  ru,  .">  B. 

40:5. 


(.)  Ward  r.  Hall,  9  Dowl.  610. 
See  Hobson  v.  Stewart,  16  L.  J. 
Q.  B.  14.~)  ;  4  D.  &  L.  589. 

(/■)  Dicas  V.  Jay,  5  Bing.  281  ; 
7  L.  .1.  (().  S.)C.  P.  80. 

(;/)  .lackson  r.  Yabsloy,  5  B.  A' 
A.  848  ;  Dickins  r.  Javvis,  5  B.  iNL- 
C.  528  ;  Doe  d.  Williams,  ;'. 
Hichardson,  8  Taunt.  697. 
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whether  he  had  to  make  an  award  or  only  a  certificate,  either      Part  H. 

to   dispose   specifically  of  each   issue,  or  so  to  adjudicate,    ^°'  ^^' "'  '^' 

that  it  could  be  clearly  inferred  from  the  award  or  certificate 

in  which  way  each  of  the  issues  had  been  determined,  so 

as  to  have  enabled  the  officer  of  the  court  to  tax  the  costs 

for  the  party  in  whose  favour  each  issue  respectively  was 

found  (h). 

The  change    in    the   forms  of   pleadings  effected    by  the  Ju.licature 
Judicature  Acts   has  not   relieved   the  arbitrator  from  this  ^^^^' 
duty  (i). 

The  rule  now  in   force.  Order   LXV,  r.  2,  provides  that  Costs  of 
"  When  issues  in  fact  and  law  are  raised  upon  a  claim  or  ^^^"^^• 
counterclaim,  the  costs  of  the  several  issues  respectively,  both 
in  law  and  fact,  shall,  unless  otherwise  ordered,  follow  the 
event." 

This  rule  is  in  accordance  with  the  previous  practice  {k). 

As  the  issues  must  be  specifically  or  substantially  decided.  Arbitrator 

if  any  issue  be  left  undetermined,  the  award  is  bad  (I)  """^^  award 

"^  .  '  ^  /  on  each  issue. 

Where  a  declaration  contained  two  counts,  one  on  a  promis- 
sory note,  and  the  other  on  an  account  stated,  an  award  that 
the  plaintiff  had  good  cause  of  action  for  a  certain  sum,  beino- 
the  amount  of  the  promissory  note,  was  held  bad,  since  it  did 
not  dispose  of  the  issue  on  the  account  stated  in  favour  of 
either  party  (m). 

So  where  there  was  a  plea  of  non  assumpsit  to  a  declaration 
containing  several  counts,  and  the  arbitrator  found  that  the 
defendant  was  justly  indebted  to  the  plaintiff  in  a  certain 
sum,  this  award  was  defective  ;  since  although  it  determined 
that  on  some  one  or  more  of  the  counts  the  defendant  was 
liable,  it  did  not  necessarily  determine  the  issues  raised  by 
the  plea  on  each  of  the  counts  {n). 

(h)  Hunt  V.  Hunt,  5Dowl.  442  ;  IV.,  r.  74,  and  Reg.  CJen.  H.  T., 

Stonelievver   t'.   Farrar,   6  Q.    B.  1853,  r.  62. 

7.30  ;    14  L.  J.  Q.  B.  122  ;    Armi-  Q)  Bourke  v.   Lloyd,  10  M.  c^- 

tage  i'.  Coates,  4  Ex.  641  ;  19  L.  J.  W.   550;    12   L.   J.  Ex.  4,   coni- 

Ex.  95  ;    Humphreys  v.  Pearce,  7  menting  on  Duckworth   r     Har- 

Ex.  696 ;  22  L.  J.  Ex.  120.  rison,  4  M.   &  W.  432  ;    8  L.  J. 

(i)  Ellis  V.  Desilva,  6  Q.  B.  D.  ^-   ^"^  ^^   ^1,  and  Dibben   r. 

521  ;  Lund  v.  Campbell,  14  Q.  B.  ^^f  "4-  -^^g^^f^'  ^  C.  &  M.  722  ; 

D.    821  ;    54  L.    j!    Q.  B.    281  ;  ^  ^  •^■(^-  »•)  Ex.  278. 
Hawke  V.  Brear,  14  Q.  B.  D.  841  ;  ("!>  ^'Jf^^"'^   '";  ?'"'*',  ^  M.  S: 

54  L.  .J.  Q.  B.  315.  ^\  f  ^.^  L-  J-  (N   S.)  Ex.  197. 

(n)  Kilbiirn  v.  Kilburn,  13  M. 

(k)  See  Reg.  Gen.  H.  T.  2  Will.  &  W.  671  ;  14  L.  J.  Ex.  160. 

Q  2 
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Part  II. 
CH.  VI.  s.  2. 

Substantial 

decision 

sufficient. 


Ejectuieut. 


Whether 
substantial 
finding 
sufiScient. 


But  a  finding  by  the  arbitrator  leading  by  necessary 
inference  to  the  decision  of  the  issues  in  the  cause  is 
sufficient  (o). 

An  award  that  a  certain  sum  was  due  from  the  defendant 
to  the  plaintiff  "  in  respect  of  all  the  matters  referred^'  was 
treated  by  Wightman,  J.,  as  a  finding  on  all  of  several 
counts  in  indebitatus  assumpsit  in  the  plaintiff's  favour  {'p). 
So  also  an  award  that  the  plaintiff  had  good  cause  of  action, 
"  as  stated  ^7i  the  declaration,"  was  held  to  mean  on  the  whole 
declaration  {q). 

When  to  a  declaration  containing  several  of  the  ordinary 
indebitatus  counts,  the  defendant  pleaded,  first  non  assumpsit, 
and  also  three  other  pleas,  and  the  arbitrator  found,  "  as  to 
the  issues,  firstly,  thirdly,  and  lastly  joined,"  that  the  verdict 
should  stand  for  the  plaintiff,  and  on  the  second  issue  for 
the  defendant,  this  was  sufficient  {r). 

In  ejectment,  if  there  were  several  demises,  the  arbitrator 
was  bound  to  find  on  which  demise  the  plaintiff  was  entitled 
to  recover,  and  to  award  for  the  defendant  on  the  other 
demises ;  since  the  defendant  was  entitled  to  the  costs  of  the 
issues  on  the  demises  found  in  his  favour  (s).  But  an  award 
"  in  favour  of  the  lessors  of  the  plaintiff"  was  decided  in  the 
Court  of  Common  Pleas  to  be  a  sufficient  decision  of  both  of 
two  demises  in  ejectment  for  the  plaintiff  {t). 

Where  an  arbitrator  found  that  the  plaintiff  had  good  cause 
of  action  in  respect  of  a  count  to  which  several  pleas  were 
pleaded,  each  of  which,  if  true,  was  a  sufficient  answer  to  the 
count,  as,  for  example,  in  trover,  where  the  defendant  pleaded 
not  guilty  and  not  possessed,  it  was  held  that  such  a  finding 
amounted  in  fact  to  a  distinct  finding  in  plaintiff's  favour 
on  each  issue  (w). 


(o)  Avelett  V.  (Joddard,  11  L. 
J.  C.  P.  123  ;  Wilcox  v.  Wilcox, 
4  Ex.  500  ;  19  L.  J.  Ex.  27. 

(/>)  Baker  v.  Cotterill,  7  D.  & 
L.  20. 

(r/)  Pliillips  r.  Iliggins,  20  L.  J. 
Q.  B.  .•357. 

(r)  Adam  /'.  Rowe,  15  L.  J. 
Q.  B.  22:i  ;  :i  D.  &  L.  331. 

(.s)  Doe  (I.  Madkins  r.  Horner, 
8  A.  it  E.  235  ;  7  L.  J.  (N.  S.) 
Q.   B.   104;    Doe   '/.    Starling  v. 


llillen,  2  Dowl.  N.  S.  694;  12 
L.  J.  Q.  B.  1()6  ;  Doe  (/.  Bowman 
V.  Lewis,  13  M.  &  W.  241  ;  2  D. 
&  L.  0(37  ;  Doe  (/.  Oxenden  v. 
Cropper,  10  A.  &  E.  197  ;  8  L.  J. 
(N.  S.)  Q.  B.  241. 

(/)  Mays  V.  Caiuiell,  24  L.  J. 
C.  P.  41  ;  Law  v.  Blackburrow, 
14  C.  B.  77  ;  23  L.  J.  C.  P.  28. 

(i()  Hobson  /'.  Stewart,  10  L.  J. 
Q.  B.  145  ;  4  D.  i\L'  L.  689  ;  Wil- 
liamson  v.  Lock,  2  D.  &  L.  782  ; 
14  L.  J.  Q.  B.  93. 
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lu  an  action  on  the  usual  money  counts,  with  pleas  never      ^'''^^'^  ^^ 

''  /.  T  T       CH.  VI.  s.  2. 

indebted.  Statute  of  Limitations,  payment,  set-off,  and  accord 


and  satisfaction,  an  award  that  the  defendant  was  not  at  the 
time  of  action  indebted  to  the  plaintiff,  and  finding  a  verdict 
for  the  defendant,  w^as  held  sufficient  by  the  Court  of  Common 
Pleas  {x). 

Though  an  award  deciding  every  issue  was  strictly  sufficient,  Finding  on 
yet  as  a  single  count  in  assumpsit  or  debt  under  the  old  forms  ^|i^a  general 
often  contained  a  number  of  independent  claims,  it  was  ad-  count, 
visable  for  the  arbitrator,  if  he  found  for  the  plaintiff  on  one 
or  two  only  of  these  demands,  to  specify  which  they  were, 
and  to  find  against  him  as  to  the  rest :  for,  if  he  did  not  thus 
limit  the  finding,  the  master  would  be  obliged  to  allow  the 
plaintiff  his  costs  applicable  to  every  one  of  the  separate 
claims  included  in  the  count,  however  unfounded  the  majority 
of  them  might  be  [vj). 

So  with  reference  to  the  distribution  of  costs  on  a  state-  On  one 
ment  of  defence  containing  many  defences,  the  arbitrator  may  double  plea, 
often  with  propriety  find  one  defence  proved  and  the  others 
not  proved  (s). 

In  order  to  avoid  the  difficulties  which  arose  as  to  whether  Clause  in 
the  arbitrator  had  decided  on  each  issue,  a  clause  is  often  reference 
inserted  in  orders  of  reference  that  it  shall  be  sufficient  for  relieving  him. 
the  arbitrator  to  award  in  favour  of  the  plaintiff  or  defendant 
generally,  unless  either  party  request  him  to  find  on  some 
particular  issue  or  issues. 

On  a  reference  of  a  cause  and  all  matters  in  difference.  No  finding  ou 
all  costs  to  abide  the  event  and  to  be  taxed  by  the  arbitrator,  g^ry^when 
he   need   not   decide   the   issues    separately,   or    the    cause  arbitrator  to 

1  r.  1  1  J  •  T  rp  ^f*^  costs. 

separately,  from  the  other   matters   m   difference,  or  state 

the  amount  of  the  costs  separately,  but  directing  one  party 

to  pay  the  other  a  specified  sum  is  a  sufficient  decision  of 

all  matters  («). 

Where  on  the  reference  of  a  cause,  the  costs  of  the  cause  Duty  of 

do  not  abide  the  event  of  the  award,  but  only  the  costs  of  the  wben  costs  of 

reference  and  award  abide  that  event,  it  is  not  necessary  for  ^'^V?®  ^'^  ""*' 

*'  abide  event, 

the  arbitrator  to  find  on  each  specific  issue,  unless  specially 

(x)  Holland  v.   Judd,  3  C.  B.  (z)  Reynolds  v.  Harris,  3  C.  B. 

N.  S.  826.  N.  S.  207  ;  28  L.  J.  C.  P.  2G. 

(!/)  Gore  V.   Baker,  4  E.  it  B.  (a)  Bradley  v.  Phelps,    (i   Ex. 

470  ;  24  L.  J.  Q.  B.  94.  897  ;  21  L.  J.  Ex.  310. 
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Part  II. 

CH.  VI.  6.  2. 


called  upon  to  do  so  by  the  order  of  reference,  for  the  costs 
of  the  reference  and  award  are  determined  by  the  general 
event  of  the  action  (5). 


Part  II. 
CH.  VI.  s.  3. 

Arbitration 
Act,  1889. 
Reference  to 
report. 


Accounts. 


SECTION   III. 

DUTY  OF  ARBITRATOR  UNDER  ARBITRATION  ACT,  1889. 

By  the  Arbitration  Act,  1889,  s.  13  (1)  (set  out  ante,  p.  67), 
the  court  or  a  judge  are  empowered  to  refer  "  any  question 
arising  in  any  cause  (c)  or  matter  "  for  inquiry  or  report  to 
any  official  or  special  referee.  This  power  may  be  exercised 
by  a  master  (d). 

The  provisions  of  s.  56  of  the  Judicature  Act,  1873 
(repealed  as  to  this  procedure),  were  identical  with  the  above, 
and  it  was  held  by  the  Court  of  Appeal  that  an  order  could 
be  made  under  that  section  without  the  consent  of  the 
parties  (c). 

In  a  case  in  which  an  order  was  made,  under  s.  56  of  the 
Judicature  Act,  1873  (/),  that  an  official  referee  should  take 
an  account  of  all  dealings  and  transactions  between  the 
plaintiff  and  the  defendant,  Kay,  J.,  said  he  thought  it  was 
meant  that  the  account  should  be  taken  in  the  way  usual  in 
the  Chancery  Division  {(j).  But  in  a  later  case  (h),  under 
the  same  section,  Chitty,  J.,  held  that  it  was  no  objection  to 
the  report  of  an  official  referee  in  an  administration  action 
tliat  he  had  not  taken  the  accounts  in  the  strict  way  usual 
before  a  chief  clerk  in  chambers  (//),  and  a  case  (^)  in  the 
Court  of  Appeal  suggests  a  doubt  whether  it  is  necessary, 
unless  s})ccial  directions  are  given,  for  the  referee  to  do  more 
than  pronounce  his  decision  without  giving  any  reasons. 


(/>)  Duckworth  v.  Harrison,  4 
M.  &  W.  432;  8  L.  .1.  (N.  S.) 
ICx.  41  ;  Bourke  v.  Lloyd,  10  M. 
iV  W.  .050;  12  L.  J.  E.x.  4. 

(r)  See  Weed  v.  Wurd,  40  Cli. 
1).  565  ;  58  L.  J.  Ch.  4.54. 

('I)  Order  LI  V.  r.  12a. 

(i)  Longman  >:  Ea.st,  ;»C.  1*.  D. 
142  ;  47  L.  .J.  C.  r.  211. 


(/)  Repealed  as  to  this  pro- 
cedure. 

((/)  Burrard  v.  Calisher,  51  L. 
J.  Ch.  223. 

(h)  Turpiii  V.  Pain,  44  Ch.  D. 
128  ;  59  L.  J.  Ch.  803. 

(/)  Dunkirk  Colliery  Co.  v. 
Lever,  9  Ch.  D.  20. 


DUTY  OF   REFEREE   UNDER   ARBITRATION  ACT,  1889.  '2^1 

By  Order  XXXVI.  r.  53—  Pakt  u 

(JH       VI       8       *>a 

Whenever  a  report  shall  be  made  by  a  referee,  he  shall, 


on  the  same  day,  cause  notice  thereof  to  be  given  to  all  the  ^J^Jee'^ 
parties  to  the  trial  or  the  reference  before  him,  by  prepaid  report, 
post  letter  directed  to  the  address  for  service  of  each  party, 
who  shall,  in  due  course  of  post,  be  deemed  to  have  notice  of 
such  report." 

It  is  provided  by  s.  13  (2)  of  the  Arbitration  Act,  1889, 
that— 

"  The  report   of  an  oiTicial   or    special  referee    may   be  Adoptiou  or 
adopted  wholly  or  partially  by  the  court  or  a  judge,  and  if  report!""  *' 
so  adopted  may  be  enforced  as  a  judgment  or  order  to  the 
same  effect." 

The  judge  who  referred  the  question  may  accept  the 
report  wholly  or  partially,  or  may  wholly  disregard  it,  or 
remit  it  to  the  referee  for  amendment  (/). 

Notwithstanding  Order  LIV.  r.  12a,  under  which  a  master 
may  exercise  all  the  jurisdiction  conferred  upon  the  court 
or  a  judge  by  the  Arbitration  Act,  1889,  a  master  has 
no  power  to  adopt  the  report  of  a  referee  under  this  sub- 
section, because  the  jurisdiction  of  a  master  can  be  exercised 
only  in  chambers,  whereas  by  Order  XXXVI.  rr.  54  and  55, 
set  out  below,  any  application  to  adopt  or  vary  the  report  of 
a  referee  must  be  made  in  court  (k). 

The  report  should  be  addressed  to  the  court  or  judge  by  Filing. 
whom  the  matter  was  referred,  and  should  be  filed  at  the 
Filing  Office. 

Eule  54  of  Order  XXXVI.,  as  amended  by  r.  55a  of  the 
same  Order,  reads  thus — 

"  Where,  under  s.  13  of  the  Arbitration  Act,  1889,  the  Moviug  to 
report  of  the  referee  has  been  made  in  a  cause  or  matter,  ^^°Pj^^[Jg_'^ 
tlie  further  consideration  of  which   has  been  adjourned,  it  port  under 

S     lo    wllGD 

shall  be  lawful  for  any  party,  on  the  hearing  of  such  further  further  cou- 
consideration,  without  notice  of  motion  or  summons,  to  apply  sideration  ad- 
to  the  court  or  judge  to  adopt  the  report,  or  without  leave  of 
the  court  or  a  judge  to  give  not  less  than  four  days'  notice  of 
motion,  to  come  on  with  the  further  consideration,  to  vary 
the  report,  or  to  remit  tlie  cause  or  matter,  or  any  part  thereof, 

(j)    Dunkirk    Colliery    Co.    v.  (/.)  See  Cooke  v.  Newcastle,  itc. 

Lever,  \)  Cli.  D.  20.  Co.,  10  Q.  B.  D.  332  ;    52  L.   J. 

U.  B.  337. 
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Pakt  II,     for  rehearing  or  further   consideration  to  the  same  or  any 

'. ^ '  -—  other  referee." 

On  a  motion  to  adopt  the  report  of  an  official  referee  under 
this  rule  the  court  will  not  go  behind  the  report  and  look  into 
the  evidence  for  the  purpose  of  varying  or  remitting  the 
report  where  no  notice  of  motion  of  such  application  has  been 
given  (/). 

Eule  55  of  the  same  Order  as  amended  is  as  follows — 
Moving  when       "Where,  under  s.   13  of  the  Arbitration  Act,  1889,  the 
sideration  not  I'^port  of  the   referee   has  been  made  in  a  cause  or  matter 
ndjonrned.      the  further  consideration  of  which  has  not  been  adjourned, 
it  shall  be  lawful  for  any  party  by  an  eight  days'  notice  of 
motion  to  apply  to  the  court  to  adopt  and  carry  into  effect 
the  report  of  the  referee,  or  to  vary  the  report,  or  to  remit 
the  cause  or  matter   or   any  part   thereof  for   rehearing  or 
further  consideration  to  the  same  or  any  other  referee." 
Rules  to  By  Order  XXXVI.  r.  55c,  rr.  48  to  55  of  Order  XXXYL, 

arbih-ator  ^^^  ^-  ^^^>  ^VV^J  where  any  cause  or  matter,  or  any  question 
or  issue  of  fact  therein,  is  referred  to  an  officer  of  the  court 
or  to  a  special  referee  or  arbitrator. 

When  the  referee  reported  in  effect  that  the  plaintiff  had 
no   cause   of  action,   a   motion   under   Order   XL.  r.  7,  for 
judgment   dismissing   the   action   was   held    to   be    rightly 
made  (m). 
Reference  for       By  the  Arbitration  Act,  1889,  s.  14,  the  whole  cause  or 
''"*  ■  matter  or  any  question  or  issue  of  fact  can  be  referred  for 

trial  to  a  referee  or  arbitrator  in  the  circumstances  specified 
in  that  section. 
Judgment.  The  judgment   entered   pursuant   to   the   direction   of  a 

referee  or  arbitrator  under  s.  14  is  as  much  a  judgment  of 
the  High  Court  as  if  it  had  been  made  at  the  trial  of  the 
action  by  the  judge  (n). 
Report  (qui-  Sect.  15  (2)  of  this  act  dealing  with  references  under  au 
(]jpt  '  '  order  of  court,  or  of  a  judge,  provides  that  the  report  or  award 
of  any  official  or  special  referee  oi'  arbitrator  shall  be  equivalent 
to  the  verdict  of  a  jury  (o). 

(/)  Fittoii's   Estate,    In    re,  03  (n)  Wynne-Finch   v.    Chaytor, 

L.    .J.   Ch.    104.      See  Walker  V.  [190:5]  2  Cli.  475  ;  72  L.  .J.  Ch.  72;;. 

Bunkell,  22  Ch.  D.  722;  52  L.  J.  (o)  See   Dyke    v.    Cannell,    U 

(Jh.  696.  Q.  B.  1).  180,  as  to  the  construc- 

(w)  Larkin  r,  Lloyd,  04  L.  T.  tioii  of  similar  words  in  s.  58  of 

r)07.  .Judicature  Act,  187">. 
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The  provisions  of  ss.  14  and  15  do  not  apply  to  the  case      P-^"'^'  i[- 

of  an  order  of  court,  made    by  consent  of  the  parties,  to 1_  "  ". 

refer  all  matters  in  difference  to  arbitration ;  such  an  order 
cannot  be  made  under  the  authoiity  of  tlie  Arbitration 
Act,  1889  (p). 

Moreover,  the  report  of  an  official  referee,  though  stated  to  Xot  so  in 
be  equivalent  to  the  verdict  of  a  jury,  is  not  so  for  the  pur-  ^^^^^^j'  '^'^ 
poses  of  appeal  under  "Finlay's  Act  (q)"  which  provides 
that  appeals  in  cases  tried  by  a  jury  shall  go  to  the  Court  of 
Appeal  (/■). 

Where  an  order  has  been  made  under  s.  14  of  the  Arbi-  Right  of 
tration  xVct,  1889,  referring  the  whole  cause  for  trial  to  an  ''PP^'^^- 
official  referee,  and   there   is  an    appeal  from  the  referee's 
judgment  to  the  Divisional  Court,  no  leave  is  required  to 
appeal  from  the  decision  of  the  Divisional  Court  (.s). 

It  is  provided  by  Order  XL.  r.  2,  that  "  Every  referee  to  Rfferec-  must 
whom  a  cause  or  matter  shall   be  referred  for   trial   shall  nifnt. 
direct  how  judgment  shall  be  entered,  and  such  judgment 
shall  be  entered  accordingly  by  a  master  or  registrar  as  the 
case  may  be."     By  r.  6a  the  above  rule  is  made  applicable  Arbitrator. 
"  to  a  reference  to  any  officer  of  the  court  or  special  referee 
or  arbitrator  under  an  order  of  the  court." 

If  the   referee    or   arbitrator  omits   to   direct  judgment,  Reforee 
application  should  be  made  to  him  for  an  order  for  judgment.  |j™ecUud"-- 
He  would  seem  to  have  power  to  make  such  an  order  under  ment. 
Order  XXXVI.  r.   50,  which  gives  him  the  same  power  to 
direct  that  judgment   be  entered  as  a  judge  of  the  High 
Court.     This  last  rule  applies  "  where  any  cause  or  matter  or 
any  question  or  issue  of  fact  therein  referred  to  an  officer 
of  the  court  or  to  a  special  referee  or  arbitrator  "  (t). 

As  to  the  procedure  for  the  purpose  of  setting  aside  a 
judgment  entered  in  pursuance  of  the  direction  of  a  referee 
or  arbitrator,  see  post,  Part  III.,  ch.  8. 

(p)  Darlington  Wagon   Co.    *'.  (n)  Wynne-Finch    r.    Cliaytor, 

Harding,  [1891]  1  Q.  B.  245  ;   60  [1903]  2  Cli.  475  ;    72  L.  J.  Ch.       . 

L.  J.  Q.  B.  110.  723  ;  overruling   Daglish  r.   Bar- 

(q)  53  &  54  Vict.  c.  44,  s.  5.  ton,  [1900]  1  Q.  B.  284  ;  08  L.  .1. 

(/•)  Glasbrook  v.  Owen,  7  Times  Q.  B.  1044. 

L.    R.   62  ;    Gower  v.   Tobitt,  39  (0  Order  XXXVI.  r.  55r. 
W.  R.  193. 
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CHAPTER  VII. 

THE  DUTY  OF  THE  ARBITRATORS  IN  AWARDING  AS 
TO  COSTS. 


SECTION   I. 


Part  II. 
CH.  vn.  s.  1. 


What  costs 
are  costs  in 
the  cause. 


Costs  of 
special  case. 


AVIien  costs 
of  c.auso 
iiicliulr  costs 
of  rcfeifnce. 


OF  THE  AllBITRATOE  S  POWEK  AND  DUTY  IN   AWARDING  COSTS. 

I.  What  are  costs  of  the  eause,  reference,  and  award.^ — 
It  may  be  of  use  to  note  the  distinction  between  costs  of 
the  cause,  costs  of  the  reference,  and  costs  of  the  award. 

As  to  costs  of  the  cause.  When  a  cause  is  referred  the 
costs  of  the  cause  comprise  the  costs  incurred  in  the  cause  up 
to  the  time  of  the  submission,  the  costs  of  the  order  of  refer- 
ence, and  the  costs  of  ulterior  proceedings  in  the  cause,  if 
any,  after  the  award  («).  It  includes,  also,  the  costs  of 
witnesses  present  at  the  trial  ready  to  be  examined,  but  not 
the  costs  of  a  witness  who  was  subpoenaed,  but  who  did  not 
arrive  until  after  the  cause  was  referred,  though  he  was 
examined  the  same  day  before  the  arbitrator  (h). 

If  a  verdict  be  taken  by  consent,  subject  to  a  special  case  to 
l)e  stated  l)y  A.  13.,  who,  in  the  event  of  the  court  deciding  in 
favour  of  the  ])laintiff,  is  empowered  to  du'ect  for  what  amount 
tlie  verdict  is  to  be  entered,  and  to  whom  the  action  and  all 
matters  in  difference,  subject  to  the  special  case,  are  referred, 
all  costs  up  to  the  judgment  of  the  court  on  the  special  case 
are  costs  in  the  action  (c). 

Sometimes  the  costs  of  the  cause  include  the  costs  of  the 
icference  ;  thus,  where  the  whole  cause  is  referred  to  a  special 
referee  for  trial  under  Order  XXXVI.   r.    50,    the   special 

(a)  Ex  relatione  of  a  Master.  (/<)  Fryer  r.  Stint,  IGC.  B.  218; 

S(je  fioodall    v.  Hay,  4  Dowl.   ]  ;  24  L.  .1.  C.  P.  154. 

(.'larkc     /•.    Owen,    2    II.    A     W.  (')  Edwards      /•.      Tlie      Great 

;{24.  Western  Kail.  Co.,  12  C.  B.  411). 
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referee  is  in  the  position  of  a  judge  and  the  costs  of  the  trial      ^'^rt  II. 
include  the  costs  of  the  reference  (d).  — '. —       ', 

As  to  the  costs  of  the  reference.  Ordinarily,  the  expense  What  costs  of 
incurred  by  the  parties  of  the  whole  inquiry  before  the  arbi-  reference, 
trator,  whether  with  respect  to  the  matters  in  the  cause  or  the 
matters  out  of  it,  are  costs  of  the  reference.  They  include 
the  costs  of  witnesses  and  the  costs  of  a  brief  in  the  cause 
referred,  prepared  after  the  reference  for  the  purposes  of  the 
arbitration.  This  is  the  case  even  if  the  arbitrator  expressly 
find  that  there  are  no  matters  in  difference  except  in  the 
cause  (e).  The  costs  are  taxed  usually  as  between  party  and 
party  (/). 

Where  on  an  action  being  stayed,  as  being  contrary  to  an  Costs  of 
agreement  to  refer,  the  parties  then  prepared  and  executed  nHasioif after 
a  further  submission,  under  which  the  arbitration  took  place,  stay, 
it  was  held  that  the  costs  of  and  incidental  to  the  furtlier 
submission  were  part  of  the  costs  of  the  reference  (g). 

The  costs  of  an  accountant  employed  by  the  arbitrator,  by  Accountant, 
consent  of  parties,  to  examine  the  defendant's  books,  and  of 
the  attendance  of  the  plaintiff's  solicitor  with  the  accountant, 
may  be  costs  of  the  reference  (Ji). 

The  costs  of  the  award  are  the  amount  of  the  arbitrator's  what  costs  of 
charges,  which  are  usually  paid  to  him  when  the  award  is  '^^^'''^'^• 
taken  up.     As  between  the  parties,  if  the  arbitrator's  demand 
be  excessive,  the  costs  of  the  award  are  such  amount  only  as 
on  taxation  the  master  deems  the  arbitrator  entitled  to  have 
claimed  (i),  for  he  has  power  to  inquire  into  the  propriety  ArLitrator's 
of  the  arbitrator's  charges  when  a  serious  objection  is  made  ^'^^^'S'"^' 
to  them  (/j). 

The  propriety  of  the  fees  of  the  arbitrators  and  the  umpire 
being  questioned  after  the  award,  the  master,  on  taxation, 
disallowed  a  large  sum  paid  by  the  successful  party  to  take 
up  the  award.     In  an  action  brought  against  the  arbitrators 

Of)  Patten  v.  West  of  England  (A)  Hawkins  r.  Rigby,  29  L.  J. 

Iron  Co.,  [1894]  2  Q.  B.  159;    03      C.  P.  228  ;  8  C.  B.  N.  S.  271. 
L.  J.  Q.  B.  757.  ...  ^     .  (i)  Brazier  v.  Bryant,  2  Dowl. 

J'l^'''7''y-  ^'^^•'"'  ^\^A,  t      600     Dussett  r.  (Jingell,  2  M.  & 
W.  .397  ;  Uttuig  ..  Evans,  M'Clel.      (.   3^(3  .  -,^3  ^  j    ^  ^  ^'33 

''(Z)  Eccles   V.   Blackburn    Cor-  (/r)  Webb  v.  Wyatt,  3  Jur.  N.  S. 

poration,  30  L.  J.  Ex.  358.  496  ;  Barnes  v.  Hayward,  1  H.  A' 

((j)  Autothreptic,    Ac.   Co.,   In  N.  742;    Westwood    A  Co.    and 

re,  21  Q.  B.  D.  182  ;  57  L.   J.   Q.  Cape  of  Good  Hope  Government, 

B.  488.  In  re,  2  Times  L.  R.  007. 
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Part  II. 

CH.  Til.  S.   1. 


Scale. 


Costs  of  um- 
pirage. 


and  the  umpire  to  recover  the  amount  so  disallowed,  it  was 
held  by  the  Court  of  Appeal  that,  prima  facie,  a  court  of 
law  was  not  the  proper  tribunal  for  determining  the  amount 
of  remuneration  to  be  paid  in  such  a  case,  that  whatever 
remuneration  was  reasonable  as  between  the  parties  appoint- 
ing the  arbitrators  and  the  arbitrators  was  the  proper  amount 
for  the  plaintiff  to  pay  on  taking  up  the  award,  and  that,  in 
the  absence  of  any  evidence  that  the  fees  were  not  fair  and 
reasonable,  the  plaintiff  could  not  recover  (/). 

The  result  of  this  case  would  seem  to  be  that,  in  order 
to  take  up  the  award,  the  successful  party  may  be  com- 
pelled to  pay  a  sum  in  excess  of  that  which  the  master  may 
allow  on  taxation  of  the  costs  as  between  the  parties,  and 
yet  have  no  remedy  to  recover  such  excess. 

It  has  been  said  that  there  was  no  particular  scale  of  fees 
allowed  for  Queen's  counsel  when  acting  as  arbitrators  (m)  ; 
but  ten  guineas  a  day  was  the  sum  usually  allowed  by 
the  masters  (71). 

When  an  award  is  made  by  an  umpire  on  the  disagreement 
of  the  arbitrators,  or  on  their  failing  to  award,  the  fees  due 
to  the  arbitrators  are  part  of  the  costs  of  the  umpire  (0). 


Arbitrator  !!•  ^''^c  iwivev  of  the   cirhitrator  over   c.osts^^ — Before   the 

has  implied     Arbitration  Act,  1889,  when  a  cause  alone  or  a  cause  with 

power  over  _        _  ' 

costs  of  cause,  all  matters  in  difference  was  referred,  and  nothing  was  said 

in   the  submission  respecting  costs,  there  are  decisions  to 

the  effect  that  the  arbitrator  had  an  implied  authority  to 

Butnotof  the  adjudicate  respecting  the  costs  of  the  cause  {p),  but  not  of 

the  reference  or  award,  and  each  party  had  to  bear  his  own 

expenses  of  the  reference,  and  was  liable  to  half  the  costs 

of  the  award  {q). 

A  reference,  concerning  all  costs,  charges,  and  expenses, 

incident  to  an  indictment  for  assault,  and  the  subsequent 

proceedings   thereon,  gave   the  arbitrator  power   to  award 


reference  or 
award 


Costs  of  in 
dictment. 


(/)  Llandriiidotl  Wells  Water 
Co.  V.  Hawksley,  ()8  J.  P.  242. 

(m)  Sinclair  v.  Great  Eastern 
Rail.  Co.,  L.  K.  5  C.  P.  135;  39 
L..J.C.  1MG5. 

(/j)  Westwood,  ttc.  V.  Cape  of 
Clood  Hope,  2  Times  L.  R.  (HiT. 

(»)  Ellison  /'.  Ackrcyd,  20L.  ,1. 
<,).  I'.,  lit;;. 


{)>)  Roe  ,J.  Wood  V.  Doe,  2  T. 
R.  044  ;  Firth  v.  Robinson,  1  B.  iK: 
C.  277  ;  1  L.  J.  (O.  S.)  K.  B. 
115  ;  Ilayward  v.  Moss,  4J>  J.  I'. 
248. 

(7)  Strutt  r.  Rogers,  7  Taunt. 
213  ;  Taylor  c.  Lady  Gordon,  i) 
Bing.  570  ;  Grove  i\  Cox,  1 
Taunt.  Kif) ;  Bell  )•.  Belson,  2Chitt. 
157. 
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costs  in  respect  of  the  previous  proceedinifs  also,  such  as      ^'^""^  ^^- 

C'H     VII     S     1 

the  costs  of  going  before  the  grand  jury  (r).  — ^ — U-J. 

Although  the  costs  of  the  reference  and  award  were  left  Arbitrator's 
in  the  arbitrator's  discretion,  he  had,  in  general,  no  power  ^^^' 
under  tlie  old  law  to  fix  his  own  fee  in  the  award  (s) ;  the 
right  course  was  for  him  to  direct  which  party  should  pay 
the  costs  of  the  award,  without  naming  the  sum  in  his 
award,  and  the  officer  of  the  court  who  taxed  the  costs 
would  determine,  as  between  the  parties,  the  proper  amount 
to  be  allowed  (t).  But  the  court  would  not  set  aside  or 
remit  an  award  because  the  arbitrator  had  stated  therein 
the  amount  of  his  fee,  unless  there  was  an  affidavit  that  the 
amount  was  excessive  (w), 

A  reference  by  agreement  giving  power  over  the  costs  of  Power  over 
the  reference  gives  authority  to  direct  as  to  the  costs  of  the  reference. 
award  (x). 

If  the  arbitrator  exceeds  his  jurisdiction,  and  on  that 
ground  the  award  is  set  aside  as  being  wholly  bad,  the 
party  to  whom  the  arbitrator  has  awarded  the  costs  of  the 
proceedings  cannot  recover  them  (y). 

Under  the  Arbitration  Act,  1889,  a  submission,  by  con-  Power  as  to 
sent  out  of  court,  unless  a  contrary  intention  is  expressed  tratimi^Act  ^^" 
therein,  is  deemed  to  include   the  provisions  of  clause  (i),  1889, 
Schedule  I.,  i.e.  "  The  costs  of  the  reference  and  award  shall 
be  in  the  discretion  of  the  arbitrators  or  umpire,  who  may 
direct  to  and  by  whom  and  in  what  manner  those  costs,  or 
any  part   thereof,  shall   be  paid,  and  may  tax  or  settle  the 
amount  of  costs  to  be  so  paid  or  any  part  thereof,  and  may 
award  costs  to  be  paid  as  between  solicitor  and  client." 

Where  there  is  a  reference  under  the  submission  of  the  Costs  uot 
parties,  and  the  costs  are  left  to  the  discretion  of  the  arbi-  arbitrator.  '^ 
trator,  but  he  fails  to  deal  with  them  in  his  award,  the  court 
will  refer  back  the  matter  to  the  arbitrator  to  enable  him  to 
deal  with  the  costs  (s). 

(r)  Baker    v.     Townshend,     7  (x)  Walker  and  Brown,  In  re, 

Taunt.  422.  9  Q.  B.  D.  434  ;  51  L.  J.  Q.  B. 

(s)  Coombs,  In  re,  4  Ex.  839  ;  424. 

Parkinson   v.    Smitli,    30    L.   J.  (//)  Davis  v.  Witney  V.  D.  C, 

Q.  B.  178.      See  Roberts  v.  Eber-  15  Times  L.  R.  275.     See  London 

hardt,  28  L.  J.  C.  P.  74.  &  North  Western    Bail.     Co.    v. 

(0  See  p.  234.  Walker,  [1903]  A.  C.  289. 

(n)  Rose  u.  Redfern,  10  W.  R.  (2)  Warburg  &  Co.  v.  McKer- 

91.  row  &  Co.,  90  L.  T.  G44. 
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Part  1 1. 
OH.  \n.  s.  1. 


Arbitrator'; 
charses. 


Umpire's 
charges. 


Powers  of 
oflBcial  referee 
when  whole 
cause  re- 
ferred. 


Special 
referee  or 
arbitrator. 


Discretion  not 
exercised. 


The  act  is  to  apply  to  any  "  arbitration  "  commenced  after 
the  commencement  of  this  act  under  an  agreement  made 
before  the  commencement  (s.  25).  This  provision  as  to  costs 
is  deemed  to  be  included  in  submissions  made  before  the 
act  («). 

Under  this  clause  the  arbitrator  has  power  to  specify  in  his 
award  the  amount  of  the  costs  of  the  award,  and  if  he  does 
so  his  charges  are  not  subject  to  taxation  (b) ;  but  if  he  does 
not  fix  the  amount  in  the  award  itself  his  charges  are  liable 
to  taxation  just  as  they  were  before  the  passing  of  this  act  {r). 

An  umpire  should,  in  his  award,  separate  the  sum  wMch 
he  awards  to  himself  for  his  charges,  from  the  sum  which  he 
awards  to  the  arbitrators  for  their  charges  (d). 

In  the  case  of  a  reference  under  an  order  of  court,  s.  15  (3) 
provides  as  follows :  "  The  remuneration  to  be  paid  to  any 
special  referee  or  arbitrator  to  whom  any  matter  is  referred 
under  order  of  the  court  or  a  judge  shall  be  determined  by 
the  court  or  a  judge." 

By  s.  20  of  the  Arbitration  Act,  1889,  it  is  provided  as 
follows  :  "  Any  order  made  under  this  act  may  be  made  on 
such  terms  as  to  costs,  or  otherwise,  as  the  authority  making 
the  order  thinks  just." 

By  Order  XXXVI.  r.  55b,  "  where  the  whole  of  any 
cause  or  matter  is  referred  to  an  official  referee  under  an 
order  of  court,  he  may,  subject  to  any  directions  in  the  order, 
exercise  the  same  discretion  as  to  costs  as  the  court  or  a  judge 
could  have  exercised." 

There  is  no  appeal  against  the  exercise  of  this  discretion 
l)y  the  official  referee  except  by  his  leave  (c). 

By  r.  55c,  the  provisions  of  rr.  48  to  55,  and  55b,  shall 
apply  where  any  cause  or  matter,  or  any  question  or  issue 
of  fact  therein,  is  referred  to  an  officer  of  the  court,  or  to  a 
special  referee  or  arbitrator. 

If  the  arbitrator  fail  to  exercise  his  discretion  as  to  costs 
under  this  rule,  in  a  case  where  the  order  of  reference  makes 


(«)  Williams  and  Stepney,  In 
re.  [1891]  2  (,).  15.  257  ;  tiO  L.  .1. 
(^.  13.  (y.'Ai. 

(h)  Stephens  it  Co.  and  Liver- 
pool, &c.  Insurance  Co.,  In  re, 
.">(;  Sol.  .1.  404. 


(r)  Prebble  and  Robinson,  In 
re,  [1892]  2  Q.  B.  G02. 

(</)  Gilbert  and  Wright,  In  re, 
08  J.  P.  14;i. 

((•)  Minister  &  Co.  '•.  Apperlj', 
[1902]  1  K.  B.  04.3  ;  71  L.  J.  K. 
B.  452. 
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no  provision  as  to  the  costs,  since  his  award  is,  by  s.  15  (2)  of      paut  li. 
the  Arbitration  Act,  1889,  equivalent  to  the  verdict  of  a  jury,  c"-  v"-  ^-  ^- 
the  costs  of  the  cause,  reference  and  award  follow  the  event  (/). 

Where  a  verdict  was  taken  subject  to  a  reference  by  consent, 
or  an  order  made  by  consent  referring  the  action,  and  the 
costs  of  the  cause  were  to  abide  the  event,  the  costs  of  the 
reference  and  award  to  be  in  the  arbitrator's  discretion,  he 
had  power  to  award  on  the  costs  of  the  reference  and  award, 
although  the  County  Courts  Act,  18G7  (g),  deprived  the 
plaintiff  of  the  costs  of  the  cause  (h). 

Where  an  action  of  contract  was  referred  on  the  terms  that  Costs  on 
the  costs  of  the  cause,  reference  and  award  should  follow  the  g°"/J,  ^  °*^"' 
event,  and  the  arbitrator  awarded  to  the  plaintiffs  a  sum  less 
than  201.,  and  to  the  defendant,  on  his  counterclaim,  a  sum 
of  63/.,  it  was  held  that  the  plaintiffs  were  deprived  of  all 
costs  by  s.  5  of  the  County  Courts  Act,  1867  {i). 

Where  the  award  on  a  comj)ulsory  reference,  under  s.  3  of  Not  applic- 
the  Common  Law  Procedure  Act,  1854,  found  the  plaintiff  counterclaim 
entitled  to  16/.,  but  that  the  defendant  was  entitled  on  his 
counterclaim  to  23/.,  so  that  the  defendant  was  entitled  to  7/. 
balance,  the  defendant  was  held  entitled  to  his  costs,  s.  5  of 
the  County  Courts  Act,  1867,  having  no  application  to  the 
costs  of  a  counterclaim  (k). 

When  an  arbitrator  has  power  over  the  costs  he  may  appor-  Arbitmtor 
tion  them  as  he  thinks  right ;  he  may  order  either  the  plaintiff  ™gfg"''P"'*'^" 
or  the  defendant  to  pay  the  whole  amount  of  them,  or  that 
each  shall  pay  in  certain  proportions  (/).  He  may  direct  an 
infant  party  to  the  reference,  or  a  person  who  though  not  a 
party  to  any  cause  referred  has  made  himself  a  party  to 
the  reference,  to  pay  the  whole  costs  (m).  He  may  make  a 
successful  party  pay  all  the  costs  {n). 

(/)  Carr  v.  Dougherty,  67  L.  J.  (/, )  Chcatfield    r.    Sedgwick,    4 

Q.  B.  371.  C.  P.   D.    459  ;    Blake  v.  Apple- 

(<l)  30  it  31  Vict.  0.  142.  yard,  3  Ex.  D.  195  ;  47  L.  .r.  Ex. 

(h)  Forshaw  r.  De  Wette,  L.  R.  407. 

r  M'^^^v*?  i■^'^■  f'lf  ^^l'  (0  Curgey  v.  Aitcheson,  2  B. 

Galatti    ..   Wakefield    4  Ex.   D  ^^^c.  170?  1  L.  J.  (O.  S.)  K.    B. 

249  ;    Street  r.   Street    [1900]   2  252  ;  Young  v.  Bulnian,  13  C.  B. 

Q.   B.   57  ;    69  L.   J.   Q  B.  o74  ;  ^23     22  L.  J.  C.  P.  160  ;  Boyes  r. 

overruling      Moore    v.     Watson,  -Rin^i-  i-^n    «   ap;o   of  ,^   «^aQ 

L.  R.  2  C.  P.  314  ;  36  L.  J.  C.  P.  ^^'''^'  ^^  ^-  ^-  ^^^'  **  P"  ^^^• 

122  ;  and  by  implication  Emmett  (»0  Pi'oudfoot  r.  Poile,  3  D.  S: 

r.  Heyes,  36  W.  R.  237.  L.  624. 

{i)  Ahrbecker   v.  Frost,   17   Q.  (n)  Fearon   v.   Flinn,   L.   R.   5 

B.  D.  606  ;  65  L.  J.  Q.  B.  477.  C.  P.  34. 
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Pakt  II. 

CH.  YII.  8.  1. 

Costs  as 
between  soli- 
citor and 
client. 


Costs  under 
the  Ciinipa- 
nies  Clauses 
Act. 

Railway 
Companies 
Arbitration 
Act,  1859. 


I'ublic  llealtll 
A<-(,  1875. 


The  arbitrator  on  a  reference  at  common  law,  unless 
specially  authorised,  had  no  power  to  order  the  costs,  either 
of  the  cause  or  reference,  to  be  taxed  as  between  solicitor 
and  client  (o).  In  equity,  however,  where  on  the  reference 
of  a  suit,  the  costs  of  the  suit,  reference,  and  award  were  in  the 
arbitrator's  discretion,  the  arbitrator  had  jurisdiction  to  order 
the  costs  to  be  paid  as  between  solicitor  and  client  (j?). 

In  references,  by  consent,  out  of  court,  the  arbitrator  may 
award  costs  as  between  solicitor  and  client  (q). 

When  two  actions  in  the  common  law  courts  were  included 
in  one  submission,  the  arbitrator  could  not  order  the  costs  of 
one  to  be  set-off  against  the  costs  and  damages  in  the  other 
so  as  to  affect  the  lien  of  the  solicitor ;  the  set-off  was  subject 
to  the  lien  (?•).  This  rule  did  not  apply  to  the  Chancery 
Division  (s). 

In  references  under  the  Eailways  Clauses  Act,  1845  (t), 
by  s.  135,  "except  where  by  this  or  the  special  act  or  by  any 
act  incorporated  therewith,  it  shall  be  otherwise  provided,  the 
costs  of  and  attending  every  such  arbitration  to  be  determined 
by  the  arbitrators,  shall  be  in  the  discretion  of  the  arbitrators." 

The  Companies  Clauses  Act,  1845  (tc),  has  in  s.  133  a 
similar  enactment,  verbatim,  adding,  however,  the  words 
"  or  their  umpires  as  the  case  may  be." 

By  the  Eailway  Companies  Arbitration  Act,  1859,  subject 
to  agreement  of  the  companies,  the  costs  of  the  arbitration 
and  award  are  in  the  discretion  of  the  arbitrators,  and  so  far 
as  the  award  does  not  determine  them,  the  costs  of  the  arbi- 
tration and  award  are  to  be  borne  by  the  companies  in  equal 
shares,  and  in  other  respects  the  companies  are  to  bear  their 
own  costs  (x). 

In  arbitrations  under  the  Public  Health  Act,  1875  (u), 
s.  180  (13),  the  costs  of  and  consequent  upon  the  reference 


(o)  Harder  r.  Cox,  1  Cowp. 
127  ;  Whitehead  r.  Firth,  12  East, 
!(;(;  ;  Seicoinbc  r.  Babb,  G  M.  it 
W.  121J;  9  L.  J.  (N.  H.)Ex.  05. 

( p)  M<jrdue  v.  I'ahner,  L.  R.  G 
Ch'.  22. 

(<l)  Arbitration  Act,  1889  (52  & 
ry.i  Vict.  c.  49),  B.  2,  Sched.  I.  (i). 

(r)  Cowellv.  Hetteley,  lOBing. 
4:52:  Caddol   ''.   Smart,  4    Dowl. 


7G0  ;  see  David  v.  Rees,  [1904]  2 
K.  B.  4.%  ;  73  L.  .J.  K.  B.  729. 

(.s)  Pringlo  V.  Gloag,  10  Ch.  D. 
G7G.     See  new  Order  LXV.  r.  14. 

(0  8  &  9  Vict.  c.  20.  See 
Appendix  of  Statutes. 

(»()  8  &  9  Viet.  c.  IG.  See  the 
Appendix  of  Statutes. 

(x)  22  &  23  Vict.  c.  59,  ss.  27, 
28.     See  Appendix  of  Statutes. 

(;/)  38  &  39  Vict.  c.  55. 
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are  in  the  discretion  of  the  arbitrator  or  umpire.     But  he      Part  ii. 
has  no  jurisdiction  to  award  costs  to  a  wholly  unsuccessful ' 


party  (z). 

Under  the  Allotments  Act,  1887,  the  arbitrator  has   to  Allotments 
determine  the  amount  of  costs  (a).  '^'^*'  ^^^'^' 

When  an  order  of  reference  of  an  appeal  at  Quarter  Sessions  C(jst8  of  rofer- 
was  silent  as  to  costs,  the  arbitrator  could  not  adjudge  the  Quartor 
costs  of  the  appeal  (b),  nor  any  subsequent  Court  of  Quarter  Sessions. 
Sessions  those  of  the  reference  or  of  the  appeal,  even  though 
the  appeal  have  been  respited  from  sessions  to  sessions  (c). 

III.  DutT/  of  the  arbitrator  in  avjarding  costs.'\  — When  the  Arbitrator 
costs  of  the  cause,  or  of  the  reference  or  award,  are  stated  by  ^Ith  costs'! 
the  submission  to  be  in  the  discretion  of  the  arbitrator,  he 
should  give  some  direction  respecting  them,  as  otherwise  the 
court  may  say  that  the  award  is  not  final  {d). 

If  the  reference  be  of  a  cause  in  one  of  the  superior  courts.  Cause  in 
he  may  award  that  one  of  the  parties  shall  pay  to  the  other  courT^*^'^ 
the  costs  to  be  taxed  by  the  master,  or  costs  generally,  in 
which  case  the  officer  of  the  court  will  tax  them. 

If  the  cause  referred  be  in  an  inferior  court,  in   which  Cause  in 
there  is  no  authorised  officer  to  tax  the  costs  of  such  a  court  court^'" 
recognised  by  the  superior  courts,  the  arbitrator  must  take 
care  to  assess  them  himself,  or  the  award  will  be  so  far  defi- 
cient (c).     So  also  if  the  reference  be  by  parol,  so  that  the  Keference  out 
court  has  no  jurisdiction  over  the  matter,  the  master  cannot 
tax  the  costs  of  the  reference ;  and  therefore  the  arbitrator,  if 
he  give  them,  must  fix  the  sum  in  the  award  (/). 

When  he  does  not  wish  to  give  a  preference  to  either  party.  Awarding 
unless  there  be  some  special  reason  for  awarding  otherwise,  ^Is  own^osts. 
the  arbitrator  should  direct  that  each  party  shall  bear  his  own 
costs  of  the  reference,  and  pay  half  the  costs  of  the  award. 

(2)  Barnett  taiid  Eccles  Corpora-      531  ;  R.  v.  Justices  of  Middlesex, 
tion,  In  re,  C5  J.  P.  757.  L.  R.  6  Q.  B.  220. 

(«)  50  *  51  Vict.  c.  48,  s.  3  (4)      .v^-'i^f^if i.^J.^E  "'feo  fUl 

/7  \  -JTT    i     X       1         1-1   ,       ■  ardson  ik  Worslev,  5  Ex.  613 ;  19 

{h)  West     London     Extension      ^  j  ^^  3^7    Williams  v.  Wilson, 

?fJ-^^o/V  ^oo't^'t^  n""^'  V-?-       ^J  Ex.  90  ;  23  L.  J.  Ex.  17. 
5Q.B  361;   39  L.  J    Q.  B.  1^8  ;  (,)   .^^^^j,^,,    „     ^  3  Wils. 

?-r.""  l^'toT       ^Ii'^^^^^««^'  L-  ^-  293  ;  Fox  v.  Smith,  2  Wils.  267. 
b  <^.  a.  ZZO.  Q-)  Roulstone  v.  Alliance  In- 

(c)  R,  V.  West  Riding  Justices,  sm-ance   Co.,    4  L.  R.   Ir.   C.  L. 

.34  L.  J.    M.   C.   142  ;    6  B.  &  S.  547. 

i;.  11 
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Part  II. 

CH.  VII.  S.  1. 


Costs  of  cause 
awarded  same 
as  on  a 
verdict 


Arbitrator 
notifies  his 
charges. 


This  will  save  the  delay  and  trouble  of  taxing  the  costs  of 
the  parties  which  would  be  necessary  if  the  award  directed 
that  each  party  should  pay  half  the  costs. 

When  an  arbitrator,  having  authority,  directs  one  party 
to  pay  the  other  the  costs  of  the  cause,  this  direction,  unless 
the  context  prevent  it,  will  generally  be  understood  to  give 
a  right  to  such  costs,  and  such  only,  as  the  party  would  in 
the  ordinary  course  of  law  have  been  entitled  to  had  the 
event  of  the  cause  been  determined  by  the  court  or  a  jury 
instead  of  by  the  arbitrator  (cj). 

The  arbitrator  usually  notifies  to  the  parties  the  amount  of 
liis  charges,  and  takes  care  to  have  them  paid  before  he 
delivers  up  his  award  (h). 


SECTION   II. 


THE  EVENT  WITH  EEFERENCE  TO  COSTS. 

PartII.  I.  JVJiat  the  event  lohen  costs  abide  the  event ^ — Instead  of 
CH.  vn.  s.  2.  leaving  the  costs  in  the  discretion  of  the  arbitrator,  the  order 
Arbitrator  no  of  reference  may  provide  that  they  shall  abide  the  event,  in 
cosTs  abrdino-  which  casc  the  arbitrator  has  no  control  over  the  costs,  and 
event.  ^j^e  award  should  be  silent  respecting  them.     It  is  an  excess 

of  authority  on  his  part  to  determine  their  amount  (^). 

The  effect  of  such  an  order  of  reference  of  an  action  is  to 
substitute  the  reference  as  regards  the  issues  of  fact,  and  the 
legal  consequences  resulting  from  them  for  the  trial  by  judge 
and  jury,  and  the  provision  that  the  costs  of  the  action  shall 
abide  the  event,  amounts  to  no  more  than  that  whatever  would 
have  been  the  legal  effect  of  the  verdict  and  judgment  as 
regards  costs,  remains  the  same  as  if  the  verdict  of  the  jury 
had  been  taken  and  judgment  followed  thereupon  (/c). 


Effect  of 
order. 


(</)  Rigbv  V.  Okell,  7  B.  &  C. 
57  ;  5  L.  J.  (O.  S.)  K.  B.  357  ; 
Allenby  v.  Proudlock,  4  A.  &  E. 
326. 

(h)  Roberts  v.  Eberhardt,  28 
L.  J.  C.  P.  at  p.  78. 


(i)  Kendrick  v.  Davies,  5  Dowl. 
693  ;  Cockburn  v.  Newton,  10  L. 
J.  C.  P.  207  ;  9  Dowl.  670. 

(A)  Stooke  V.  Taylor,  5  Q.  B.  D. 
569,  per  Cockburn,  C.J,,  at  p. 
581. 
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From  this  it  results  tliat  tlie  word  "  event  "  must  be  read      Part  ii. 

Oil      VTT     R     ^ 

distributively    (l),    and    tliis   whether   the   action   alone   bo 


referred  (m),  or  the  action  and  all  matters  in  difference  (Vil     J'm^'V^.  ^'^' 

^     ^'  \    /       tributivc. 

The  following  cases  serve  to  show  the  interpretation  placed 
upon  the  word  "  event  "  when  an  action  has  been  referred. 

An  action  to  recover  a  balance  of  an  account  for  work  and  Intcrpretiition 
labour  where  the  defendant  had  paid  money  into  court  in  ^'  ^^^"  * 
satisfaction  of  the  plaintiff's  claim  was  referred  before  plead- 
ings, the  costs  of  the  cause  to  abide  the  event ;  the  arbitrator 
found  that  the  sura  paid  into  court  was  enough  to  satisfy  the 
plaintiff's  claim,  and  the  court  held  that  the  defendant  had 
succeeded  on  the  "  event,"  which  was  whether  the  sum  paid 
in  was  sufficient  to  satisfy  the  claim  (o). 

On  the  reference  of  an  action  for  417^.  when  the  costs  of  Event  where 
the  cause  were  to  abide  the  event,  and  the  defendant  before  counterclaim 
the  reference  had  paid  175/.  into  court  and  counterclaimed,  successful. 
the  award  decided  that  the  plaintiff  was  entitled  to  71.  more 
than  the  amount  paid  into  court,  and  the  defendant  to  18/. 
on  his  counterclaim ;  it  was  held  that  the  plaintiff  was  the 
party  substantially  successful  in  the  action,  that  the  event 
was  in  his  favour,  and  that  therefore  he  was  entitled  to  the 
general  costs  of  the  action,  and  the  defendant  to  the  costs 
of  the  issues  on  the  counterclaim  (^). 

Where  an  award  found  in  favour  of  the  plaintiff's  claim 
in  the  action,  and  also  in  favour  of  the  defendants'  counter- 
claim, but  to  a  larger  amount,  it  was  held  that  the  defendants 
were  entitled  to  the  general  costs  of  the  action,  reference  and 
award,  and  to  the  costs  of  the  issues  found  in  their  favour ; 
but  that  the  plaintiff  was  entitled  to  the  costs  of  the  issues 
found  in  his  favour  (q). 

On  a  reference  of  a  cause  and  all  matters  in  difference,  an  Cause  and  all 

award  of  a  gross  sum  in  favour  of  either  party  is  insufficient,  '?.'!j*^''"^  "^ 
.    °  _       ,  L        J  >  difference. 

because  it  leaves  uncertain  in  whose  favour  the  cause  has 
been  decided,  since  it  is  impossible  to  collect  from  it  whether 

(0  Ellis  V.  Desilva,  6  Q.  B.  D.  C(^.,   13  Q.  B.   D.   597 ;  53  L.  J. 

521  ;  50  L.  J.  Q.  B.  328.  Q.  B.  466  ;  and  Goutard   v.   Carr, 

(m)  Lund  y.  Campbell,  14  Q.B.  13  Q.    B.   D.    598,   n.  ;    53  L.J. 

D.  821  ;  54  L.  J.  Q.  B.  281.  Q.  B.  55. 

(h)  Hawke  ('.  Brear,  14  Q.  B.  (p)  Waring  v.  Pearman,  50  L. 

D.  841  ;  54  L.  J.  Q.  B.  315.  T.  633.     See  Pearson  v.  Ripley, 

(o)  Langridge  v.    Campbell,    2  50  L.  T.  629. 

Ex.   D.   281 ;    46  L.  J.   Ex.   277.  (q)  Lund  v.  Campbell,  14  Q.  B. 

See  Wheeler  v.  United  Telephone  D.  821  ;  54  L.  J.  Q.  B.  281. 

E  2 
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Pakt  II. 
CH.  vn.  s.  2. 


the  sum  is  to  be  paid  in  respect  of  the  action,  or  of  any  other 
matters  in  difference,  and  there  is  no  determination  of  the 
event  on  which  the  costs  of  the  cause  depend  (?•). 

Where  on  such  a  reference,  in  which  the  costs  of  the  cause 
were  to  abide  the  event  of  the  reference,  the  arbitrator  found 
for  the  plaintiff  259/.  in  the  action,  and  for  the  defendant 
24:21.  on  the  other  matters  in  difference,  it  was  held  that  the 
event  was  such  as  to  entitle  the  plaintiff  to  the  costs  of  the 
cause  (s). 

A  reversioner  and  his  tenant  joined  in  an  action  to  recover 
damages  for  injury  to  their  premises  by  the  defendant.  The 
case  was  referred  with  power  to  the  arbitrator  to  enter  judg- 
ment, the  costs  of  the  cause  to  abide  the  event.  The  arbi- 
trator found  in  favour  of  the  tenant,  but  against  the  claim  of 
the  reversioner,  and  it  was  held  that  the  successful  plaintiff 
was  entitled  to  recover  the  whole  of  his  general  costs  of  the 
action,  and  the  defendant  was  entitled  to  recover  from  the 
unsuccessful  plaintiff  only  the  costs  occasioned  by  such 
plaintiff  having  joined  in  the  action  (t). 

So  where  an  action  and  all  matters  in  difference  were 
referred,  with  a  similar  clause  as  to  the  costs,  and  the  award 
found  a  money  payment  was  due  to  the  plaintiff  in  the  action, 
but  found  for  the  defendant  on  certain  matters  in  difference, 
it  was  held  that  the  plaintiff  was  entitled  to  the  costs  of  the 
action,  and  the  defendant  was  entitled  to  the  costs  of  the 
matters  in  difference  on  which  he  had  succeeded  (w). 

If  the  decision  was  partly  in  favour  of  one  side  and  partly 
in  favour  of  the  other,  each  party  had  generally  to  pay  his 
own  costs  (x). 


Award  same        ii.  Uffed  of  the  award  when  costs  abide  the  event.] — When 

verdict^^  ^       ^^^  costs  of  the  causc  are  to  abide  the  event  of  the  award, 

the  costs  which  are  allowed  are  generally  those  costs  only 


(r)  Pearson  v.  Archbold,  1 1  M, 
&  W.  477  ;  12  L.  J.  Ex.  308 ; 
Crosbie  v.  Holmes,  3  D.  &  L. 
566;  15  L.  J.  Q.  B.  125.  See 
Nicholson  v.  Sykcs,  9  Ex.  357  ; 
23  L.  J.  Ex.  193. 

(s)  Stevens  v.  Chapman,  L. 
R.    G   Ex.    213;     40    L.    J.    Ex. 


(/)  Oort  (Viscount)  v.  Rowncy, 


17  Q.  B.  D.  625  ;  55  L.  J.  Q.  B. 
541. 

(n)  HaAvke  v.  Brear,  14  Q.  B. 
D.    841  ;    54  L.  J.    Q.   B.     315; 

disagreeing  with  Gribble  v. 
liuchanaii,  26  L.  J.  C.  P.  24  ;  18 
C.  B.  691. 

(x)  Yates  v.  Knight,  2  Bing. 
N.  C.  277  ;  5  L.  J.  (N.  S.)  C.  P. 
12  ;  Woodhams  v.  Woodhams,  25 
L.  T.  4(50. 
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which  would  have  followed  the  legal  event  had  the  conclu-      I'aut  li. 

sioii  arrived  at  by  the  award  been  obtained  in  the  ordinary '. '  " 

course  of  law. 

Thus  on  a  reference  taking  place  after  a  verdict  for  the  Costs  of  first 
plaintiff  and  a  rule  for  a  new  trial,  the  costs  of  the  cause  to 
abide  the  event,  the  arbitrator  found  for  the  defendant  on  all 
the  issues ;  it  was  held  that  as,  if  there  had  been  a  second 
trial,  neither  party  would  have  been  entitled  to  the  costs  of 
the  first  trial,  the  finding  of  the  arbitrator  gave  the  defendant 
no  claim  to  those  costs  (//). 

So  whenever  the  plaintiff  is  entitled  to  judgment  in  the  County  Courts 
action  and  gets  damages  in  the  action,  and  the  case  is  such 
that  if  there  had  been  no  reference  the  plaintiff  would  by 
virtue  of  the  County  Courts  Act  have  lost  his  costs  in  the 
cause,  he  equally  loses  them  when  there  is  a  reference  which 
fixes  the  amount,  unless  he  gets  the  necessary  certificate  for 
costs  on  the  High  Court  scale  (z).  This  certificate  can  be 
given  by  the  court  under  Order  LXV.  r.  12,  notwithstanding 
that  the  cause  has  been  referred  by  consent,  with  judgment 
to  be  entered  for  the  amount  awarded  (a).  "When  the 
whole  cause  is  referred,  the  arbitrator,  under  Order  XXXVI. 
r.  55b,  can  exercise  the  same  discretion  as  to  costs  as  the 
court  or  a  judge. 

Where  in  an  action  for  356/.  the  defendant  A.,  after  paying  Plaintiff 
319/.  to  the  plaintiff,  pleaded  the  nonjoinder  of  B.  and  C.  as  [esTthan  20? 
co-contractors,  and  the  plaintiff  thereupon  added  them  as 
defendants,  and  the  cause  was  referred  at  the  trial,  costs  of 
the  cause  to  abide  the  event  of  the  award,  and  the  arbitrator 
directed  the  verdict  to  stand  for  3/,,  and  refused  to  certify  for 
costs ;  it  was  held  that  the  plaintiff,  having  in  his  action 
against  the  three  defendants  recovered  less  than  20/.,  was  not 
entitled  to  the  costs  of  the  cause  even  as  against  A.  (h). 

In  an  action  in  which   a   claim  for  debt   and   damages  Claim  and 
exceeded  100/.,  and  the  counterclaim  for  debt  and  dama-^es  ^o^iiterclaim. 


((/)  Thomas  v.  Hawkes,  1  Dowl.  470 ;  51  L.  J.    Q.    B.    266.     See 

N.  S.  346  ;  Summers  v.  Forniby,  Smith  v.  Hailey,  L.  R.  8  Ex.  16  ; 

1  B.  &  C.  100.  42  L.  J.  Ex.  5. 

(z)  Sinith  V.  Edge   2  H.  &  C.  ^^^^  jj^^   ^,_   Beardsley,   18  Q. 

659  ;  33  L    J    Ex.    9  ;  Co  well  r.  ^^^  244  ;  56  L.  J.  Q.  B.  81. 
Amman  Aberdai'e    Colliery    Oo., 

6  B.  &  S.  333;  34  L.  J.  Q.  B.  161  ;  (b)  Balmain  v.  Lickford,  L.   R. 

Fergusson  v.  Davison,  8  Q.  B.  U.  10  C.  P.  203. 
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Part  II. 
CH.  vn.  s.  2. 


Agreement. 

Costs  to  fol- 
low verdict. 


also  exceeded  100^.,  the  award  found  that  the  plaintiff  was 
entitled  to  lOZ.,  and  251.  damages,  and  that  the  defendant 
was  entitled  to  201.  damages.  It  was  held  that  the  plaintiff 
was  entitled  to  the  costs  on  his  claim,  and  the  defendant  to 
the  costs  on  his  counterclaim  (c). 

Where  the  costs  of  the  cause  and  counterclaim  were  to 
follow  the  event,  and  the  arbitrator  found  the  plaintiff 
entitled  to  371^.,  and  the  defendant  entitled  on  his  counter- 
claim to  375Z.,  and  that  the  plaintiff  should  pay  the  defen- 
dant the  balance  of  4/,,  the  plaintiff  had  the  costs  of  proving 
his  claim  from  the  defendant,  and  the  defendant  the  costs  of 
pro\ing  his  counterclaim  from  the  plaintiff  (d). 

'V\Tiere  the  parties  agreed  in  an  action  that  the  arbitrator 
was  to  award  a  lump  sum  if  he  found  for  the  plaintiff,  and 
that  the  costs  of  the  action,  arbitration  and  award  were  to 
follow  the  event  of  the  verdict,  and  the  arbitrator  found  for 
the  plaintiff,  but  only  gave  one-fifth  of  the  plaintiff's  claim, 
it  was  held  that  the  plaintiff'  was  entitled  to  all  costs  (e). 


SECTION   III. 


Pari  II. 
CH.  vn.  s.  3. 

Power  to 
certify  for 
costs. 


Power  trans- 
ferred from 
judjre  to 
arbitrator. 


OF   THE   DUTY   OF   THE   AEBITEATOE  WHEN   EMPOWEEED   TO 
CERTIFY   FOE   COSTS, 

The  ordinary  form  of  order  of  reference  of  an  action  now 
in  use  confers  on  the  arbitrator  or  referee  all  the  powers  of 
certifying  and  amending  of  a  judge  of  the  High  Court  of 
Justice  (/).  Unless  such  or  similar  pro\'isious  are  inserted 
in  the  submission,  an  arbitrator  has  no  power  to  certify  or 
amend,  and  hardship  may  result  in  consequence  (g). 

If  the  arbitrator  have  a  power  to  certify,  and  omit  to 
exercise  it,  the  judge  before  whom  the  cause  came  on  for 
trial  cannot,  it  seems,  grant  a  certificate,  his  power  being 
transferred  by  the  submission  to  the  arbitrator  (h). 


(c)  Stooke  V.  Taylor,  5  Q.  B.  D. 
569  ;  49  L.  J.  Q.  B.  857. 

(fl)  Cole  V.  Firth,  4  Ex.  D.  301  ; 
Noale  V.  Clarke,  4  Ex.  D.  28(5. 

(e)  O'Rourke  v.  Railway  Cum- 
mihsioncrs,  15  App.  Cas.  .'371  ;  59 
L.  J.  P.  C.  72 


(/)  See  R.  S.  C.  Part  I.  App. 
K.  No.  3;3a. 

(tj)  Ward  V.  Mallinder,  5  East, 
489 ;  R.  V.  INIoate,  3  B.  it  Ad. 
237 ;  1  L.  J.  (N.  S.)  K.  B.  78. 

(/()  Richardson  v.  Kensitt,  6  M. 
A-  (J.  712. 
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Although  the  Juries  Act,  1825  (t),  provides  that  the  judge      ^-^/'"^  ^^- 

_  CH,  VII,  S,  o, 

shall,  immediately  after  the  verdict,  certify  on  the  hack  of 

the  record  that  the  cause  was  proper  to  be  tried  by  a  special  ^^^^^^  certify 
jury,  the  arbitrator,  when  clothed  by  the  submission  with  i"  uward  for 

,  1-1  n     -KT-     •     T^     •  j^  1         1        costs  of 

the  same  powers  as  the  judge  oi  isisi  Frius,  must  embody  special  jury. 
his  certificate  in    his    award,  for   as    soon   as   he   has  once 
awarded  his  power  is  at  an  end  (k). 

So  it  was  held  that  a  master  to  whom  a  cause  was  com-  Compulsory 
pulsorily  referred  under  the  Common  Law  Procedure  Act,  ^^  ^■^*^"*^^- 
1854,  with  all  the  powers  of  certifying  as  a  judge,  must  have 
exercised   the  powers  in   his  award   and   could   not  do  so 
afterwards  (I). 

When  an  arbitrator  has  omitted  to  certify  for  costs,  the  Arbitrator 
award   may  be  referred   back  to  him  to  enable  him    to  do  certify. ° 
so  (m). 

The  mode  of  certifying  for  the  costs  of  a  reference  under 
the  Lands  Clauses  Consolidation  Act,  1854,  is  considered  in 
a  subsequent  chapter  (n). 

(i)  6  Geo.  IV.  c.  50,  s.  34,  (m)  Harland  v.  Mayor  of  New- 

(k)  Geeves  v.  Gorton,  15  M,  &  castle,  L.  R.  6  Q.  B.  47  ;  39  L.  J. 

W.  18G  ;  15  L.  J.  Ex.  169.  Q.    B.  67  ;    Warburg    &    Co.    v. 

(I)  Bedwell  v.  Wood,  2  Q.  B.  D.  McKerrow  &  Co.,  90  L.  T.  644. 

626  ;  46  L.  J.  Q.  B.  725.  (n)  See  post,  ch.  9  of  this  Part. 


248 


CHAPTER  VIII. 
WHAT  DIRECTIONS  MAY  BE  GIVEN  IN  THE  AWARD. 


Part  II. 
CH.  Tin.  s.  1. 

Arbitrator's 
p(jwer  to  give 
directions. 


Arbitrator 
has  no 
implied 
power  over 
person  or 
land. 

Over 
apprentice. 


No  power 
to  award 
marriafre. 


SECTION   I. 

OF   DIRECTIONS   UNDER  THE   GENEEAL  POWERS   OF  THE 
ARBITRATOR. 

I.  Wliat  directions  the  arbitrator  may  give.'] — In  framing 
his  award  an  arbitrator  has  sometimes  to  consider  whether  he 
has  power  to  give  any  directions  respecting  the  conduct  of 
the  parties,  or  the  disposal  of  any  of  the  property  which  has 
been  the  subject  of  the  reference. 

An  arbitrator  cannot  bind  a  man's  liberty  or  right  to  real 
property  when  only  personal  things  are  submitted  to  his 
decision  (a). 

An  award  that  an  apprentice  shall  be  assigned  is  void 
unless  the  apprentice  concur  (h)  ;  but  if  a  difference  between 
a  master  and  an  apprentice  were  referred,  the  arbitrator  would 
have  power  to  order  the  indentures  to  be  delivered  up  (c). 
Where  the  apprentice  is  not  a  party  to  the  submission  the 
arbitrator  cannot  direct  that  the  deed  of  apprenticeship  be 
cancelled  (d). 

An  award  that  two  shall  intermarry  is  a  void  award,  for 
marriage  ought  to  depend  upon  the  parties'  choice;  and  the 
bodies  of  the  parties  are  not  submitted  to  the  power  of  the 
arbitrator  {e). 

It  is,  however,  necessarily  implied  in  the  submission  that 
satisfaction  is  to  be  given  out  of  the  parties'  personal  estate. 


(«)  Rolle  Ab.  Arb.  B.  12;  B. 
l.'i  ;  Coppard,  Ex  parte,  4  Deac. 
&  Cli.  102. 

(b)  Honic  -)'.  Blake,  cited  in 
Baxter  v.  Burfield,  2  Str.  1207. 


((■)  See  Green  v.  Waring,  1  W. 
Black.  475. 

(<l)  Wicks  V.  Cox,  11  Jur.  542. 

(c)  Bac.  Ab.  Arb.  E.  3 ;  Rolle 
Ab.  Arb.  I.  10. 
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On  one  occasion,  an  action  having  been  broudit  for  the     ^^^"^  ^^; 

'  °  "  CH.  vin.  8.  1. 

non-delivery  of  some  goods  shipped  on  board  the  defendants' 


vessel,  the  arbitrator,  wlio  was  empowered  finally  to  settle  defendLnl  to 

the  differences  between  the  parties,  after  awarding  compen-  keep  plain- 
,    .      .fv>  p        1  IT  111         1-1  tiff's  f^fXtJa. 

satiou  to  the  plaintiii  lor  the  non-dehvery,  was  held  authorised 
in  directing  that  the  defendants  might  keep  the  goods  which 
the  arbitrator  found  to  be  in  their  possession  (/). 

The  plaintiff's  goods,  which  were  insured,  having  been  Awiirding  as 
burnt,  it  was  agreed  between  him  and  the  insurance  office  g^ods^bumt. 
that  as  to  the  goods  in  a  certain  list  he  should  be  satisfied 
by  payment  of  a  sum  expressed  to  be  the  value  of  the  goods, 
and  referred  to  arbitration  the  question  what  should  be  paid 
him  respecting  other  goods.  It  was  held  that  the  arbitrator 
was  not  justified  in  awarding  that  the  plaintiff  was  entitled 
to  the  salvage  of  the  goods  in  the  list  (g) . 

So  it  may  be  gathered  that  an  arbitrator  may  award  as  a  Awarding 
satisfaction  that  one  party  shall  beg  the  other's  pardon,  but  pfir|on° 
that  the  award  will  be  uncertain  if  he  leave  the  injured  party 
to  determine  on  the  time  and  place  where  he  is  to  receive 
this   satisfaction,  for   time   and   place   are   most   important 
ingredients  in  such  sort  of  satisfaction  (h). 

Unless  there  be  some  clause  empowering  the  arbitrator  to  w^^cn  special 
say  what  shall  be  done,  or  unless   the  very  nature  of  the  good. 
question  require  it,  the  arbitrator  is  rarely  allowed  to  give 
any  particular  directions  respecting  the  property  in  dispute. 

Thus   on   a  general   reference,    where   the   question   was  Ordering 
whether  some  fixtures  which  the  landlord  had  removed  were  of  fixtures, 
part  of  the  premises  demised  to  the  tenant,  it  was  decided 
that  the  arbitrator  had  no  authority  to  order  the  fixtures  to 
be  replaced  by  the  tenant,  and  the  expense  of  replacing  them 
to  be  repaid  him  by  the  landlord  (i). 

In  like  manner,  on  a  reference  of  all  matters  in  difference  Awarding 
between  a  landlord  and  a  tenant,  where  there  were  differences  ai'strcss. 
respecting  a  distress  which  had  been  put  in,  and  as  to  the 
amount  of  rent  which  ought  to  be  paid,  the  court  decided 
that   the  arbitrator   had   no  implied   authority  to   give  the 
landlord  a  power  to  distrain  for  the  rent  newly  fixed  by  him, 

(/)  Gillon  and  Mersey   Navi-  {h)  Glover   v.   Barrie,    1  Hulk. 

gation  Co.,  In  re,    3   B.  &  Ad.  71.     See   Spigurnell   v.    Jene,    1 

493.  Sid.  12. 

(r/)  Skipper  i-.  Grant,  10  C.  B.  (0  Price  v.  Popkin,  10  A.  <t  E. 

N.  S.  237.  139 ;  8  L.  J.  (N.  S.)  Q.  B.  198. 
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WHAT   THE   AWARD   MAY   DIRECT. 


Part  II. 

CH.  VIU.  S.  1. 

Regulating 
future  pay- 
ment of  tithes. 


Acceptance 
of  goods  with 
deduction 
from  price. 


Directing 
illegal  act  to 
be  done. 


which  power  the  landlord  did  not  possess  as  to  the  rent 
originally  created  by  the  demise  (k). 

Where  the  question  in  difference  is  respecting  the  mode  in 
which  things  are  to  be  done  in  future,  the  arbitrator  will  in 
some  cases  have  power  to  regulate  the  future  enjoyment  of 
property,  although  there  be  no  clause  authorising  him  to  say 
what  shall  be  done.  Thus,  where  there  was  a  dispute  between 
the  parson  of  a  parish  and  the  parishioners  whether  the  tithes 
should  be  paid  in  kind  or  not,  the  arbitrator  was  held  to  have 
power  to  award  that  a  parishioner  should  in  future  pay  the 
parson  a  certain  yearly  sum  in  lieu  of  tithes,  for  the  right  to 
the  tithes  was  the  question  in  dispute  (/). 

An  arbitrator  appointed  on  a  dispute  as  to  whether  certain 
cases  of  tinned  salmon  were  to  be  accepted,  with  power  to 
make  the  "  customary  allowances "  off  the  contract  price, 
exceeds  his  jurisdiction  if  he  orders  the  purchaser  to  take 
the  goods,  but  subject  to  a  deduction  beyond  the  customary 
allowance,  as  to  do  so  would  be  imposing  a  new  contract  on 
the  parties  (m). 

But  where  specific  goods  were  sold  with  a  guarantee  that 
they  were  "about  similar  to  sample,"  it  was  held  that  the 
arbitrator  might  direct  the  purchaser  to  take  the  goods  at  a 
deduction,  the  buyer  having  no  right  under  the  contract  to 
reject  the  goods  {n). 

An  arbitrator  may  not  award  an  act  to  be  done  contrary  to 
law  (o).  An  award  directing  a  party  to  commit  a  crime,  as 
to  kill,  or  steal,  or  forge  a  deed,  would  be  clearly  void  (jj). 
If  an  arbitrator  order  a  party  to  do  anything  which  will 
make  him  a  trespasser,  the  direction  is  invalid  (q). 


Arbitrator 

directing 

payment. 


II.  Directions  as  to  payment  of  nioncy.'\ — Formerly  it  was 
important  that  an  arbitrator  should  direct  payment  of  the 
amount  he  found  to  be  due  from  the  one  party  to  the  other, 


Pascoe  V.   I'ascoe,  3  Bing. 
898  ;    6  L.  J.  (N.  S.)  C.  P. 


N.  C. 
322. 

{V)  Beckingham  v.  Hunter, 
RoUe  Ab.  Arb.  D.  8. 

(ill)  Hoojier  v.  Balfour,  02  L. 
T.  (>4().  Sec  Sinidino  v.  Kitchen, 
1  C.  iV:  E.  217  ;  Green  &  Co.  and 
lialfour,  In  re,  03  L.  T.  325. 

(?t)  Heywortli  /'.  Hutcliinson, 
L.  R.  2  Q.  B.  447. 


(o)  Bac.  Ab.  Arb.  E.  4  ;  Eas- 
tern Union  Rail.  Co.  v.  Eastern 
Counties  Rail.  Co ,  2  E.  ct  B. 
530. 

{p)  Co.  Litt.  20()  ;  Wood  v. 
(iriHith,  1  Swanst.  65  ;  Bac.  Ab. 
Arb.E.  4. 

(7)  Bac.  Ab.  Arb.E. 4;  Turner 
V.  Swainson,  1  M.  &  W,  572  ;  5 
L.  J.  (N.  S.)  Ex.  260. 
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as  the  omission  to  do  so  deprived  the  successful   party  of     P^"t  H* 

CH     VIII     8     1 

the  benefit  of  enforcing  tlie  award  by  attachment  (r)  ;  but 


although  it  is  still  advisaljle  to  give  this  direction,  it  is  no 
longer  of  the  same  importance,  since  the  power  of  attachment 
for  disobedience  to  a  judgment,  or  order  for  the  payment  of 
money  or  costs,  has  Ijeen  taken  away  (except  in  the  cases 
therein  specified)  by  the  Del)tors  Act,  1869  (.s). 

An  arbitrator  may  in  general  fix  tlie  time  at  which  pay-  May  fix  time 
ment  is  to  be  made  (t),  and  it  seems  he  may  award  one  party  °  ^','^!"'^,"  ' 
to  give  the  other  a  promissory  note  payal)le  at  a  future  day,  promissory 
for  that  is  the  same  thing  in  effect  as  awarding  the  payment  "°*^°' 
of  the  money  at  the  future  day  (u).     So  he  may  order  one  iMoney  bond. 
party  to  execute  a  bond  for  the  payment  to  the  other  of  an 
ascertained  sum  of  money  at  a  specified  time  (x).     He  may  Paymeut  by 
direct  payment  to  be  made  by  instalments,  and  that  if  the 
sum  awarded  be  not  paid  by  the  appointed  day,  the  party  non-payment 
shall  pay  a  larger   sum  by  way  of  penalty ;  or  when   the  specified"'^ 
payment   is   to   be   by  instalments,  that  if  one   be  overdue 
the  whole  amount  shall  be  payable  at  once  (y). 

If  an  award  orders  a  party  to  pay  another  a  fixed  sum  Penalty. 
monthly  by  way  of  penalty  until  the  party  to  pay  does  some 
act  for  the  other's  Ijenefit,  he  must  pay  the  exact  monthly 
sura,  and  cannot  treat  it  merely  as  a  penalty  (z). 

It  is  no  objection  to  the  award  that  the  day  on  which  the  Payment  on 
arbitrator  directs   payment   to   be   made   happens   to   be  a 
Sunday  (a). 

An  award  made  on  the  23rd  of  June,  ordering  one  of  the  Ordering 
parties  to  pay  to  the  other  so  much  for  rent,  which  by  the  rent'^t^  duo 
award  itself  appeared  not  to  be  due  until  the  24th  of  June, 
is  void,  for  the   rent  may  become   extinct   by  eviction  or 
surrender  before  it  be  due  (h). 

(r)  Edgell  v.  Dallimore,  3  Bing.  Saund.  337  ;  2  Lev.  6  ;  Brown  v. 

634  ;    4  L.  J.  (O.  S.)  C.  P.  193  ;  Watson,  6  Bing.  N.  C.  118. 

Hopkins  v.  Davies,  1  C.  M.  &  R.  (v)  Royston    u.   Rydall,   Rolle 

846.  Ab."  Arb.  H.  8 ;   Com.  Dig.  Arb. 

(s)  32  &  33  Vict.  c.   62,   s.  4.  E.  15  ;    Kockill  v.    Witherell,    2 

See  Buckley  v.  Crawford,  [1893]  Keb.  838. 

1  Q.  B.  105  ;  02  L.  J.  Q.  B.  87.  (z)  Parfitt  v.    Chambre,  L.  R. 

(t)  Armitage  v.  Walker,  2  Kay  15  Eq.  36. 

&  J.  211 ;  and  see  Lindsay  c.  The  (a)  Hobdell  i'.  Miller,   6  Bing. 

Direct    London    &     Portsmouth  N.  C.  292. 

Rail.  Co.,  19  L.  J.  Q.  B.  417.  (b)  Barnardiston  v.  Fowler,  10 

(n)  Booth   V.   Garnett,   2    Str.  Mod.  204.     See  Gray  v.  Wicker, 

1082.  Rolle  Ab.  Arb.  B.  3,  p.  242  ;  C.  8, 

(x)  Cooke     V.     Whorwood,    2  p.  245. 
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WHAT  THE   AWARD   MAY  DIRECT. 


Part  II. 

CH.  VIU.  S.   1. 

Party  dying 
directing 
executor  to 
pay. 


Directing 
payment,  on 
reference  by 
executor. 


Directing 
executor  to 
pay. 

Directing 
executor  to 
pay  out  of 
assets, 
quando,  &c. 


Directing 
payment  by 
assignees  of 
bankrupt. 


Dircctin;: 
payment  to 
wife  instead 
of  husband 
and  wife. 


If  the  submission  contain  the  usual  clause  providing 
against  the  death  of  a  party  revoking  the  authority  of  the 
arbitrator,  and  a  party  die  pending  the  reference,  against 
whom  the  arbitrator  finds  the  balance,  it  seems  a  proper 
course  to  award  that  such  a  sum  is  due  from  the  deceased, 
and  to  direct  his  personal  representatives  to  pay  the  amount 
out  of  his  assets.  Simply  directing  the  executors  to  pay  the 
sum  out  of  the  assets  is  sufficient  (c). 

On  a  general  reference  by  an  executor  respecting  differences 
between  the  testator  and  the  other  party,  if  the  arbitrator 
come  to  a  conclusion  that  the  testator  is  liable  to  the  other 
in  a  certain  sum,  and  no  question  have  been  raised  on  the 
reference  as  to  any  want  of  assets  to  satisfy  the  demand, 
the  arbitrator  may  direct  the  executor  to  pay  the  amount. 
Such  a  direction  will  preclude  the  executor  from  alleging 
a  deficiency  of  assets  in  any  proceedings  to  enforce  the 
award  (d). 

Directing  the  executor  to  pay  the  amount  "  out  of  the 
assets  which  may  be  in  his  hands,  or  wliich  may  come 
to  them,"  does  not  prevent  the  executor  from  showing 
that  he  has  no  funds  of  the  testator  to  pay  the  sum 
awarded,  as  such  a  finding  leaves  the  question  of  assets 
open  (e). 

If  a  party  by  mistake  paid  to  the  assignees  of  a  bankrupt 
a  larger  sum  than  he  owed  to  the  bankrupt's  estate,  the 
arbitrator  might  award  that  the  assignees  should  repay  the 
whole  excess,  and  was  not  bound  as  to  that  amount  to  treat 
the  party  paying  as  a  creditor  of  the  bankrupt  only  entitled 
to  share  rateably  with  the  other  creditors  (/). 

An  arbitrator  is  sometimes  justified  in  directing  payment 
to  be  made  to  one  of  several  joint  parties. 

An  action  of  replevin  was  brought  against  a  husband  and 
wife  in  respect  of  a  distress  for  a  rent-charge  demised  to  the 
wife  (but  not  for  her  sole  and  separate  use).  The  cause  and 
all  matters  in  relation  to  the  annuity  in  question  in  the  cause 
were  referred.  The  court  held  that  the  arbitrator  was  justified 
in  directing  the  plaintiff  to  pay  the  arrears  of  the  annuity  to 


(r)  Dowse  r.  Cox,  3  Bing.  20  ; 
3  L.  J.  (O.  S.)  C.  P.  127  ;  Lewin 
V.  H.jlbrook,  2  Dowl.  N.  S.  Wl  ; 
12  L.  J.  Ex.  207. 

(,l)  8ee  Pt.  I.  ch.  2,  a.  2,  d.  4. 


((')  Josepli  untl  Webster,  In  re, 
1  Russ.  it  M.  41H). 

(  0  Malcolm  i:  Fullarton,  2  T. 
R.  045. 
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the  wife,  the  facts  of  the  case  showing-  that  the  husband  was      ^'^"'^  ^^• 

n        .  •    ,         ,  t     .        .r^  -,  .  tH-  VIII.  s,   1. 

acting  m  collusion  with  the  plaintiff  to  deprive  his  wife  of 

the  annuity  ((/). 

III.  Directions  as  to  payment  of  interest.'] — The  right  to  Riglit  to  io- 
interest  is  a  question  of  fact,  of  which  the  arbitrator  is  the  tluronilct 
sole  judge ;  there  is  no  rule  of  law  on  the  subject ;  conse- 
quently an  award  is  not  to  be  impeached  for  allowing  com- 
pound interest,  since  that  may  be  due  by  contract  between 
the  parties,  either  express  or  to  be  inferred  from  the  nature 
of  their  dealings  {h). 

Interest  may  be  allowed  by  an  arbitrator  in  cases  where  Allowing 
the  court  will  not  give  it,  as,  for  instance,  in  taking  the  conTrary  to 
accounts  in  a  suit  he  may  allow  interest  on  both  sides  of  the  P'''ctic«  "f 

court. 

account,  although  the  courts  will  not  do  so ;  for  allowing  it 
is  a  breach  of  a  mere  regulation  of  practice,  and  not  a  viola- 
tion of  any  general  rule  of  law,  and  the  authority  to  adjust 
the  account  carries  with  it  an  implied  authority  to  allow 
interest  (z). 

But  the  arbitrator  should  not  award  the  payment  of 
interest  in  the  future,  unless  such  interest  is  provided  for 
by  the  submission  {k). 

An  arbitrator  is  at  liberty  to  award  interest,  under  the  Interest  as 
Stat.  3  &  4  Will.  IV.  c.  42,  ss.  28,  29  {I).  j'""^- 

An  arbitrator  may  award  to  a  purchaser  of  an  estate,  who  Interest  on 
has  brought  an  action  against  the  vendor  for  not  completing  ij^rrowed  for 
the  sale,  the  amount  of  interest  paid  by  the  former  upon  purchasing 
money  borrowed   by   him   to   complete   the   purchase,  and 
necessarily  kept  idle,  pending  an  endeavour  of  the  vendor  to 
clear  the  title,  and  the  court  will  presume  that  the  arbitrator 
was  justified  by  the  circumstances  in  making  the  allowance, 
nothing    to    the   contrary    appearing   on    the   face   of    the 
award  (m). 

On  the  reference  of  an  action,  brought  by  a  servant  to  Jloney 
recover  the  balance  of  a  sum   deposited  by  him  with  his  *"  ^^^°^^  ^ 

(.9)  Wynne  v.  Wynne,  4  M.  &  (/,)  Morphett,  In  re,  14  L.   J. 

G.  "253  ;  11  L.  J.  C.  P.  206.  Q.  B.  259 ;  2  D.  &  L.  967. 

n\  -XT  Ti/r  ii        o  TT  (0  Echvards   v.  Great   Western 

(/O  Morgan  v.   Mather,  2  Yes.      j^V/  ^.^^  ^^  ^    ^    -gg.  ^i  l.  J. 

'^^-  ^^-  c.  P.  72. 

(i)  Badger,   In  re,  2  B.   &  A.  (m)  Sherry   v.    Oke,    3   Dowl. 

91.  .349. 
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Part  II. 

CH.  YHI.  S.   1, 

Benefit  build- 
ins:  society. 


master,  the  arbitrator  allowed  Mm  interest  on  the  balance, 
and  the  court  refused  to  disturb  the  award  (n). 

An  award  by  arbitrators  of  a  benefit  building  society, 
allowing  interest  to  a  member,  is  not  bad  on  its  face,  and  the 
court  will  not  inquire  into  the  propriety  of  the  amount  (o). 


Power  to 
award  disso- 
lution of 
partnership. 


Awarding 
partners  to 
pay  and 
receive  in 
moieties. 


Awarding  all 
debts  and 
credits  to  one 
partner. 


IV.  Directions  in  cases  of  2>a'rtnersJiip.'\ — On  a  reference  of 
all  matters  in  difference  between  partners,  the  arbitrator  may 
award  a  dissolution  of  the  partnership  (j)),  and  where  he  has 
power  to  award  a  dissolution,  he  may,  in  addition,  award 
a  return  of  the  premium  or  any  portion  thereof  (q).  But  he 
is  not  bound  to  direct  a  dissolution  although  he  be  appointed 
"  to  arbitrate  and  determine  as  well  a  dissolution  of  the  said 
co-partnership  and  a  remuneration  to  either  party,  and  the 
cancelling  of  the  indenture  of  co-partnership,  as  of  and  con- 
cerning all  matters  in  difference  between  the  parties"  (r). 

The  arbitrator  may  direct  that  the  partners  shall  pay  the 
debts  of  the  firm,  and  be  entitled  to  receive  the  amounts  due 
to  it,  in  such  proportions  as  he  shall  think  just.  Where  there 
are  two  partners  only,  it  is  not  imcommon  to  award  that  each 
shall  pay  and  receive  a  moiety,  and  to  provide  that  if  one 
advance  or  pay  any  sum  beyond  the  haK  share  due  from  him, 
the  other  shall  reimburse  him  the  amount  overpaid.  In  like 
msmner  he  may  direct  that  if  any  sum  due  to  the  firm  be  paid 
to  one  partner,  he  shall  pay  the  moiety  of  it  to  the  other 
partner.  There  is  no  necessity  for  any  more  specific  directions 
how  the  several  sums  are  to  be  received  and  paid.  Directing 
a  division  in  equal  shares  of  the  amounts  due  to  the  firm  is 
clearly  all  he  can  prescribe  effectually,  since  he  has  no  control 
over  the  debtors,  who,  if  they  please,  can  pay  the  whole  they 
owe  to  one  of  the  partners  (s). 

It  seems  an  unobjectionable  course,  instead  of  awarding 
a  division  as  above,  to  direct  that  one  of  the  parties  shall  pay 
all  the  liabilities  of  the  firm,  and  collect  for  his  own  use  all 


(n)  Beahan  r.  AVolfe,  Alcock 
&  Napier,  Rep.  233  (Irish). 

(o)  Armitage  v.  Walker,  2  K.  & 
J.  211. 

(p)  Green  v.  Waring,  1  W.  Bl. 
475;  Walmsley  »•.  White,  67  L. 
T.  4.33 ;  Vawdrey  v.  Simpson, 
[1896]  1  Ch.  166 ;  65  L.  J.  Ch. 
369. 


iq)  Belfield  v.  Bourne,  [1894]  1 
Ch.  521  ;  63  L.  J.  Ch.  104. 

(?•)  Simmons  v.  Swaine,  1  Taunt. 
549  ;  Joplin  v.  Postlethwaite,  61 
L.  T.  629. 

(n)  Wood  V.  Wilson,  2  C.  M.  i^' 
R.  241  :  Lingood  v.  Bade,  2  Atk. 
501. 
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the  money  owinj?  to  it,  and  to  allow  in  the  ultimate  account      ^^^t  ^l- 

■n      T  f  -11  ,.  CH.   VIII.   S.   1. 

a  specified  sum  tor  or  against  the  other  partner,  according 

to  the  balance  of  advantage  or  loss  calculated  to  accrue  to  the 
former  (t). 

An  award  as  between  partners,  providing  for  the  application  Making  no 
of  the  partnership  assets,  if  there  should  be  a  surplus,  but  not  dcu!ckncy  of 
providing  for  the  event  of   a  deficiency,  is  not  necessarily  assets. 
invalid ;  for  as  the  arbitrators  proceed  on  a  supposition  that 
the  partnership  effects  are  sufficient,  tlie  court,  in  support 
of  the  award,  will  presume  the  supposition  well  founded, 
unless  the  contrarj  be  shown,  and  will  intend  that  the  state 
of  the  assets  is  such  as  to  render  any  provision  for  the  case 
of  a  deficiency  unnecessary  (it). 

An  arbitrator  who  was  to  decide  the  terms  upon  which  an  Settling  terms 
agreement  of  partnership  between  two  attorneys  should  be  ^f  partner- 
cancelled,  and  also  which  of  the  parties  had  a  right  to  receive  "^^ip- 
certain  bills  of  costs,  after  deciding  that  one  of  them  was 
entitled  to  receive  the  bills  of  costs  and  collect  and  keep 
the  amount  for  his  own  use,  was  held  authorised  to  award  Awarding 
further  that  that  one  should  be  at  liberty  to  use  the  name  [If partner's 
of  the  other,  either  alone,  or  jointly  with  his  own,  in  suing  name, 
for  the  same  (x). 

A  restraint  of  trade  may  sometimes  lawfully  be  imposed  Awarding 
by  an  award.  Where  the  arbitrator  was  to  settle  the  terms  trade, 
and  conditions  on  which  the  co-partnership  between  two 
persons,  carrying  on  business  as  surgeons  and  apothecaries 
in  a  certain  town,  should  be  dissolved,  and  it  was  part  of  the 
terms  of  the  submission,  that  one  of  them  should  still  carry 
on  the  business  for  his  sole  benefit,  the  arbitrator  was  held 
justified  in  awarding  that  it  should  not  be  lawful  for  the 
other  to  carry  on  the  practice  or  profession  of  a  surgeon  and 
apothecary  in  the  particular  town,  or  within  thirteen  miles 
of  it  (y). 

V.  Directions  as  to  giving  an  indemnity^ — It  seems  that  an  Wlieu  arLi- 
arbitrator,  without  special  authority,  has,  in  general,  no  power  direct  an " 
to  order  one  party  to  the  reference  to  indemnify  the  other  iinlemnity. 

{t)  Coppard,  Ex  parte,  4  Deac.  (.>•)  Burton  v.  Wigley,  1  Bing. 

&  Ch.  102  ;  Aitken's  Arbitration,  N.  C.  665. 
3  Jur.  N.  S.  1296. 

(h)  Wilkinson  v.  Page,  1  Hare,  ()/)  Morley  v.  Newman^  5  D.  t^' 

276;  Routh  v.  Peach,  3  Anst.  637.  P.  317. 
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Part  II.     against  particular  contingencies  {z),  but  sometimes  the  nature 

'. "         of  the  case  will  warrant  such  a  step. 

Only  wlien  a  Thus,  an  award,  ordering  the  defendant  to  execute  a  cove- 
provMo'n.  ^^^^  ^^  indemnify  the  plaintiff  against  all  costs,  damages, 
and  expenses,  which  would  happen  by  means  of  any  further 
proceedings  in  a  qui  tarn  action  against  the  plaintiff,  begun 
at  the  instance  of  the  defendant,  was  held  good,  on  the  ground 
that  as  the  action  could  not  be  released,  the  poor  being  in- 
terested in  it,  the  direction  to  indemnify  was  valid  from  the 
necessity  of  the  case ;  and  that  it  was  no  objection  that  the 
amount  to  be  indemnified  against  was  uncertain,  as  the  de- 
fendant, by  causing  the  action  to  be  proceeded  with,  might 
ascertain  it ;  but,  it  was  added,  the  awarding  the  indemnity 
would  have  been  an  excess  of  authority,  had  there  been  any 
means  of  releasing  or  discharging  the  action  (a). 

In  one  case  the  court  refused  to  set  aside  an  award  on  the 
objection  that  the  arbitrator  had  ordered  the  defendant  to 
give  a  bond  to  indemnify  the  plaintiff  against  a  bill  of 
exchange,  which  the  plaintiff  had  given  to  ransom  his  ship 
in  a  case  of  extreme  necessity  (b). 

"Where  an  arbitrator  has  authority  to  settle  the  liability  of 
the  respective  pai'ties  to  the  reference  with  regard  to  debts 
due  to  third  persons,  he  may  order  one  party  to  pay  them  and 
to  iudemnify  the  other  against  them  (c). 
When  settling      'V\Tien  the  arbitrator  has  to  settle  the  terms  on  which  a 
solution  of*'    partnership  is  to  be  dissolved,  and  he  empowers  one  partner, 
partnership,     to  whom  he  awards  the  debts  due  to  the  firm,  to  use  the 
other's  name  in  bringing  actions,  for  the  sole  benefit  of  the 
former,  the  arbitrator  may  have  power  to  order  him  to  indem- 
nify the  other  against  any  liability  to  costs  for  the  use  of  his 
name  in  the  actions  (d). 
When  settling      So  where  the  arbitrator  had  to  settle  the  price  and  the 
purcbaU.        terms  on  which  the  defendant  should  purchase  an  estate  of 
the  plaintiff,  and  he  awarded  that  the  defendant  should  be 
at  liberty  to  use  the  plaintiff's  name  in  enforcing  his  rights, 

(2)  Ross  V.   Boards,  8  A.  tt  E.  (<•)  Goddard    v.    Mansfield,    19 

209  ;  7  L.  J.  (N.  S.)  Q.  B.  209.  L.  J.  Q.  B.  305.     See  Brown  v. 

(a)  Phillips    V.     Knightley,    2  Watson,    G    Bing.    N.    C.    118 ; 

Stra.  903  ;  S.    C.  note  to  Fisher  Aitken's  Arbitration,  3  Jur,  N.  S. 

V.  Pimbley,  11  East,  190.  1296. 

(h)  Miller   v.    Kobe,    3  Taunt.  (d)  Burton  v.  Wigley,  1  Bing. 

461.  X.  C.  (165. 
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Lord  Abingcr,  C.B.,  expressed  his  opinion  that  the  arbitrator,      Paut  h. 

if  he  had   pleased,  might  have  fixed   tlie  terms    on  which  _  ' '   ' 

the  defen  hint  shouhl  have  indemnified  the  plaintiff  against 
an  action  (c). 

VI.  Directions  as  to  executing  convey ances.^  — -  When  the  Awarding 
question  in  dispute  relates  to  real  property,  it  often  happens,  con^'eyi^nccs 
from  the  nature  of  the  differences,  that  the  arbitrator  has  to 
order  one  party  to  execute  a  conveyance  to  the  other ;  for  as 
the  title  to  land  will  not  pass  by  the  award,  when  he  intends 
that  one  party  shall  have  the  land,  he  should  also  in  many 
cases  award  a  release  or  conveyance,  in  order  that  the  award 
may  be  final  (/). 

In  directing  a  conveyance  or  other  deed,  the  arbitrator  Specifying 

should  take  care  to  specify  the  nature  and  character  of  the  mature  of  tlio 
'-         "^  conveyances, 

instniment  (y),  but  he  need  not  prepare  it  himself  {h). 

The  arbitrator  should  state  in  the  award  at  whose  expense  Advisable  t.) 
the  conveyance  or  other  instrnment  is  to  be  prepared,  and  <i>rect  wliidi 
which  of  the  parties  is  to  prepare  it,  and  tender  it  to  the  other  prepare  it. 
for  execution,  as  the  parties  are  very  likely  to  contest  the 
point  with  each  other,  and  difficulties  may  arise  in  enforcing 
the  performance  of  the  award  (/). 

Where  an  arbitrator  has  to    deal  with   matter  s  affecting  Directing 
estates  dedicated  to  charitable  purposes,  he  should  be  cautious  i<j*se  f)f 
to  see  that  his  directions  are  such  as  the  Court  of  Chancery  estates. 
will  sanction.     If  he  directs  the  trustees  of  the  property  to 
grant  a  lease  of  the  estates,  he  should,  it  is  apprehended,  in 
directing  the  terms  of  the  lease,  award  such  terms  and  such 
only  as  the  Court  of  Chancery  would  permit  the   trustees  of 
their  own  accord  to  have  granted  (Z;). 

(c)  Round  V.  Hatton,  10  M.  &  (/<)  Tebbutt      c.      Ainbler,      2 

W.  060;  12L.  J.  Ex.  7.  Dowl.   N.   S.   677;    12   L.   J.   Q. 

(/)  Johnson  v.  AVilson,  Willes,       220. 

"^  /\  rp      1  rr      1       n  Tk      1  (0  Doe  c^.  Clarke  v.  Stillwell, 

((/)  Tandy  v.    Tandy,  9  Dowl.       «.  V  r.  -p.  ^^ -; 


8  A.  &  E.  645. 

(/:)  Attornej 
314.  '  ments,  1  Turn.  &  R.  58 


1044  ;  Tipping  v.  Smith,  2  Stra. 

1024  ;  Thinne  v.  Rigby,  Cro.  Jac.  (/:)  Attorney-General     v.    Cle- 


R. 
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Clause  what 
shall  be  done. 


Discretion  of 
arbitrator. 


To  direct 
what,  if  any- 
thing, shall 
be  done. 

Wr>rds  "  shall 
or  may," 
construed 
imperative. 


Awarding  to 
enjoy  pro- 
perty as 
ljeff)rc. 


Iiijiiiictioii 
where  no 
directions  in 
iiward,  and 
nuisance 
rcenrring. 


OF   DIRECTIONS  UNDER   A   POWER   TO   AWARD    WHAT   SHALL 
BE   DONE. 

I.  How  to  exercise  power.'] — With  a  view  of  removing  causes 
of  future  differences,  large  discretionary  powers  to  affect  the 
property  of  the  contending  parties  are,  in  many  instances, 
given  to  the  arbitrator  by  the  submission. 

The  clause  giving  the  authority  is  often  worded  thus : 
"That  the  arbitrator  shall  have  power  to  determine  what 
he  shall  think  fit  to  be  done  by  the  parties  respecting  the 
matters  in  dispute." 

Under  this  power  the  arbitrator  need  not,  unless  he  choose, 
give  any  directions  at  all,  the  words  "  what  he  shall  think  Jit " 
importing  a  discretionary  power  (I). 

A  power  to  direct  "  what,  if  anyihing,  shall  be  done  by  the 
parties  respectively,"  is  permissive  and  not  compulsory  (m). 

On  the  reference  of  a  claim  respecting  a  will  and  the 
granting  an  annuity,  a  clause  in  the  submission,  "  that  in 
case  the  arbitrator  shall  award  any  such  annuity,  he  shall  or 
may  award  the  same  with  a  proviso  that  in  case  of  a  deficiency 
of  assets  of  the  testator,  the  annuity  or  the  fund  from  which 
the  same  shall  arise  shall  abate  in  the  same  manner  as  if  it 
were  a  provision  contained  in  the  will,"  was  held  to  be 
imperative,  and  to  make  it  incumbent  on  the  arbitrator 
when  awarding  the  annuity  to  insert  the  proviso  in  his 
award  {n). 

Where  the  arbitrator,  who  had  "  power  to  direct  how  the 
property  should  be  enjoyed  for  the  future,"  awarded  damages 
to  the  plaintiff  for  certain  claims,  and  directed  "  that  the 
parties  should  enjoy  the  property  respectively  as  heretofore," 
the  court  held  that  this  was  not  a  final  adjustment  (o). 

Actions  brought  for  injuries  by  certain  manufactories  or  by 
gas  works  to  neighbouring  landowners  are  often  referred  to 
an  arbitrator,  with  power  to  him  to  say  what  shall  be  done 


(0  Angus  v.  Rcdford,  11  M.  it 
W.  m  ;  12  L.  J.  Ex.  180  ;  Oren- 
fell  v.  Edgconibe,  7  Q-  35.  mi  ;  14 
L.  .J.  Q.  V>.  :522. 

(in)  Nicliolls  1'.  Jones,  <»  Ex. 
WTA  ;  20  L.  J.  Ex.  275. 


(*/)  Crump  r.  Adney,  1  C.  & 
M.  ;i5.5;  2  L.  .1.  (N.  S.)  Ex. 
150. 


(V>)  Ross 
.'{5(i. 


r.    Clifton,    J)    Dowl. 
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with   the  view  of  his   regulating  the  future  course  of   the      Paut  II.^ 
works.     If  the  injury  be  of  a  recurring  or  continuous  nature,  — '. '.. 


it  is  important  for  the  manufacturer  to  suggest  some  scheme 
for  the  future,  which  the  award  may  direct  to  be  followed. 
For  if  the  question  as  to  regulations  for  the  future  be  not 
brought  before  the  arbitrator,  and  the  award  be  confined  to 
an  assessment  of  damages,  the  continuance  of  the  business  of 
the  manufacturer  may  sometimes  practically  be  stopped  by  a 
perpetual  injunction,  the  award  being  treated  like  the  verdict 
of  a  jury  as  establishing  the  existence  of  an  actionable 
nuisance  (p). 

If  any  state  of  facts  would  fairly  justify  the  directions  in  Directions 
the  award,  the  court  will  support  the  a\vard  unless  the  party  ^'j^g/''^' 
ordered  to  obey  has  been  misled  (y).  certain. 

A  tenant  of  a  water  mill  sued  his  landlord  for  breach  of  a  Continuing 
covenant  in  the  lease  by  the  landlord  to  repair  the  mill,  weir,  [jate^oflwarlr 
and  mill  bank.  The  cause  being  referred  to  an  arbitrator 
with  power  to  decide  all  matters  and  questions,  and  do  justice 
between  the  parties,  and  to  order  and  direct  what  should  be 
done,  either  immediately  or  prospectively,  it  was  held  that 
the  arljitrator  had  power  to  award  damages  for  the  continuing 
breach  of  covenant  up  to  the  date  of  the  award  (r). 

Under  a  power  to  the  arbitrator  to  decide  the  right  to  a  Rpguiatiug  a 
certain  stream  of  water  claimed  in  the  action,  and  to  regulate  s*"^^^"^- 
the  use  of  it  in  future,  and  to  order  and  determine  what 
he  should  think  fit  to  be  done,  it  was  considered  that  the 
authority  given  to  the  arbitrator  to  regulate  the  flow  of  the 
stream  in  dispute  incidentally  and  necessarily  empowered 
him  to  affect  the  enjoyment  of  other  rights  of  the  parties, 
and  to  make  regulations  respecting  the  flowing  of  the  water 
in  the  stream  in  question,  notwithstanding  tliey  interfered 
with  the  former  enjoyment  of  other  streams  not  the  subject 
of  dispute  (s). 

Under  a  reference  to  settle  the  matters  in  difference,  and  Directing 
to  award  such  alterations  in  the  defendant's  works  as  to  the  change  from 

wood  to  iron 

arbitrator  should  seem  necessary,  regard  being  had  to  their  machinery, 
state   at   a   particular   period,  an   award  directing  no  other 

(p)  Imperial    Gaslight    Co.    i:  (/)  Lewis  i>.  Rossiter,  44  L.  J. 

Broadbent,  7  H.  L.  Gas.  600  ;  29  Ex.  136. 
L.  J.   Ch.  377. 

(q)  Mays  v.  Cannell,  15  C.  B.  (.s)  Winter    v.    Letlibridge,    13 

107  ;  24  L.  J.  C.  P.  41.  Price,  533. 

S  2 
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Directing 
payments  to 
be  made. 


Invalid 
directions. 

Exceeding 
authority. 


Delegating 
authority. 


Uncertain 
directions 
invalid. 


alteration  than  that  certain  parts  of  the  machinery,  which 
-  were  of  wood,  should  be  made  of  cast  iron,  was  held  a  due 
execution  of  the  authority  (t). 

An  arbitrator,  empowered  to  investigate  legal  and  equitable 
claims  and  to  give  directions,  by  his  award  directed  that,  on 
production  by  the  plaintiffs  to  the  defendant  of  proper  receipts 
from  certain  persons  to  whom  the  plaintiffs  were  directed  to 
make  certain  payments,  the  defendant  should  pay  the  plaintiffs 
a  sum  of  money.     This  was  held  good  {ii). 

The  following  cases  may  be  referred  to  as  instances  of 
directions  being  held  to  be  invalid  : — 

An  action,  in  which  the  plaintiff  claimed  a  right  of  way 
(not  a  carriage  way),  was  referred  to  an  arbitrator,  who  was 
to  settle  all  matters  in  difference  between  the  parties,  and  to 
direct  in  what  manner  the  road  in  question  (if  he  should  find 
for  the  plaintiff")  should  be  enjoyed.  The  arbitrator  awarded 
a  verdict  for  the  plaintiff,  and  that  the  plaintiff  was  entitled 
to  a  right  of  way,  including  a  carriage  way.  The  court  held 
that  the  arbitrator,  in  awarding  a  carriage  way,  had  clearly 
exceeded  his  authority,  and  set  aside  that  part  of  the 
award  («). 

Disputes  having  arisen  between  the  owners  of  two  mills 
on  a  river,  an  arbitrator,  appointed  to  define  the  water  rights, 
and  depths  of  weir,  and  authorised  to  order  any  erections  to 
be  put  up  about  the  defendant's  weir,  awarded  that  the 
defendant  was  entitled  to  maintain  his  weir  at  the  depth  of 
fouiteen  inches  and  no  more,  and  for  the  purpose  of  marking 
the  depth  ordered  such  duraljle  marks  and  erections  to  be 
placed  about  the  weir  as  B.  might  direct.  The  court  held 
the  direction  as  to  the  depth  of  weir  sufficient,  but  that  tlie 
award  was  avoided  by  delegating  to  B.  to  fix  the  marks  (y). 

A  landlord  having  removed  some  gates,  locks,  bolts,  and 
fastenings  from  the  demised  premises,  a  direction  by  the 
arbitrator  ordering  the  tenant  to  put  up  other  gates,  locks, 
bolts,  and  fastenings,  in  the  place  and  stead  of  such  as  had 
been  removed,  was  held  bad  for  uncertainty,  tlie  award 
not  showing  what  fixtures  had  been  removed,  or  specifying 


'  (0  Walker  /•.  Frobisher,  (i  Yes. 
70. 

(i()  Miller  r.  Dc  Burgh,  4  Ex. 
809;  V.}h.  .1.  Ex.127. 


(.';)  Hooper  r.  Hooper,  M'Clel. 
il-  Y.  50!). 

(v)  Johnson  v.  Latham,  19  L.  J. 
O.  B.  329. 
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the    nature,    quality,  or   price   of  those  which  were   to   be  c/^m/s.'-i. 
substituted  (z).  

An  award  directed  that  the  defendant  shoukl  take  all 
•profer  and  reasonable  freca^Uions  and  measures  for  prevent- 
ing the  water  of  the  stream  from  being  rendered  unfit  for 
the  use  of  the  plaintiff,  and  that  all  refuse  waters  from  the 
defendant's  works  should,  at  the  defendant's  expense,  be 
passed  through  filters,  so  as  to  be  thereljy  effectually  purified 
and  cleansed,  so  far  as  the  same  could  be  purified  and 
cleansed  hy  the  ordinary  and  most  approved  p'occss  of  filtering. 
The  court  held  the  award  bad,  because  it  was  uncertain,  as 
not  describing  or  ascertaining  the  precautions  which  were  to 
be  taken  («). 

In  an  arbitration  under  s.  46  of  the  Coal  Mines  Eegulation  Coal  Minos 
Act,  1872,  the  duty  of  the  arbitrator  was  limited  to  deter-  Acrmr 
mining  whether  the  matter  complained  of  by  the  inspector 
was  dangerous  and  ought   to  be  remedied,  and  he  had  no 
power   to    determine  what  was   the  proper   remedy,  or   to 
direct  that  any  particular  remedy  should  ]je  adopted  (l). 

Although  the  above  act  is  repealed,  this  decision  is  still  in 
force,  as  the  provisions  of  s.  42  of  the  repealing  act  (c)  are 
almost  identical  with  those  of  the  repealed  section. 


SECTION^  III. 

OF  DIRECTIONS   AFFECTING   STEANGEES   TO   THE   SUBMISSION. 

I.  Directing' a  payment  to  he  made  to  a  stranger.'] — If  an      Paet  li. 
arbitrator  direct  a  party  to  do  a  thing  to  a  mere  stranger  to  ^"*  ^'"*  ^" 


the  submission,  as  to  pay  a  stranger  a  sum  of  money,  the  Dirc'ction  to 

■■■    "^  ^  .  ^         .    pay  monev  to 

direction  is  void  ;  and  the  award  may  be  void  also  unless  it  stranger  void. 

be  for  the  benefit  of  one  of  the  parties  to  the  submission,  and  Unless  for 

,  ,n,.i.i  ,1  ^  1  ■         .     benefit  of  a 

the  onus  of  showing  that  is  thrown  on  the  party  seeking  to  party, 
enforce  the  award  {d). 

(z)  Price  r.   Popkin,  10  A.   it  Department  and  Fletcher,  In  re, 

E.  139  ;  8  L.  J.  (N.  S.)  Q.  B.  198.  18  Q.  B.  D.  339. 

(o)    Stonehewer   v.    Farrar,    G  (<•)  Coal  Mines  Regulation  Act, 

Q.  B.  730  ;  14  L.  J.  Q.  B.  122.  1887  (50  &  51  Yict.  c.  58). 

See  Sharpe  v.  Hancock,  7  M.  &  (cl)    Wood   r.    Adcock,    7   Ex. 

G.  354.  468  ;  21 L.  J.  Ex.  204.    See  Lainu 

(6)  Secretary  of  State  for  Home  c  Todd,  13  C.  B.  270. 
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WHAT  THE  AWARD  MAY  DIRECT. 


Part  II. 

CH.  VIII.  s,  3. 

When  rest  of 
award  good. 


Direction 
valid  when 
for  party's 
benefit. 


To  pay 
stranger  for 
use  of  party. 

To  pay  a 
joint  debt. 


Stranger 
dyinpr,  pay- 
ment to  his 
executors. 


Stranger  not 
expressly 
authorised  to 


A  "rent  of  firm 


Where  the  award  directed  that  the  defendant  should  make 
a  lease  of  certain  land  to  the  plaintiff  for  life,  with  remainder 
to  a  stranger  in  fee,  the  court  held  that  though  the  award 
was  void  as  to  the  remainder  to  the  stranger,  it  ought  to  be 
performed  as  to  the  lease  for  life  (c).  So  where  there  were 
disputes  between  the  plaintiflf  and  defendant  respecting  certain 
lands,  an  award  that  the  plaintiff  and  his  wife  should  enjoy 
the  land  was  held  void  as  to  the  wife,  she  not  being  a  party 
to  the  submission  (/). 

If  the  thing  to  be  done  to  the  stranger  to  the  submission 
be  beneficial  to  the  party  entitled  to  receive  satisfaction  ;  for 
instance,  if  the  arbitrator  direct  that  one  party  shall  pay 
money  to  the  servant  of  the  other  (jj),  or  that  the  defendant 
shall  pay  a  sum  to  a  stranger  to  discharge  money  owing  to 
the  latter  by  the  plaintiff,  the  award  may  be  sustained  Qi). 

An  award  to  pay  a  sum  of  money  to  two  part-owners  of  a 
ship  for  the  use  of  themselves  and  the  rest  of  the  part-owners 
and  mariners  parties  to  the  submission  is  good  {i).  So  an 
award  that  the  parties  shall  in  certain  proportions  discharge 
a  debt  by  bond  in  which  they  are  jointly  bound  is  valid 
although  the  obligee  be  no  party  to  the  submission  {k).  And 
so,  it  seems,  is  a  direction  that  one  of  two  joint  owners  of  a 
vessel  shall  discharge  a  debt  due  to  a  stranger  for  things 
supplied  to  the  vessel  {I).  But  the  party  is  bound  to  pay 
the  stranger  according  to  the  award,  and  if  the  latter  die, 
payment  must  be  made  to  his  personal  representative,  whether 
the  award  order  payment  to  the  stranger  only,  or  use  the 
words  to  the  stranger  or  his  assigns  {m). 

It  has  been  held  that  directing  payment  to  a  third  person 
for  the  use  of  a  party  is  good,  even  though  the  person  to 
receive  the  money  do  not  appear  to  be  invested  with  any 
express  authority  by  the  party  for  whom  the  money  is  to  be 
paid  (n).     And  on  a  dispute  between  two  partners,  principally 


(c)  Brctton  r.  Prat,  Cro.  Eliz. 
738  ;  Pope  r.  Brett,  2  Sauiid. 
292. 

(/)  Saniou's  case,  5  Rep.  77  b  ; 
Sanion  v.  Pill,  Rollc  Ab.  Arb. 
P.  7. 

((j)  Dudley  r.  Mallevy,  ;>  Loon. 
^52  ;  Norwicli  r.  Norwich,  .'{  Leon. 
<i2. 

(/<)  Bcdaui   c.  Clerk  son,  1  Ld. 


Raym.  123;  Rolle  Ab.  Arb.  E. 
4,  o. 

(v)  Wood  V.  Thompson,  Rollo 
Ab.  Arb.  F.  11. 

(A)  Gray  v.  Gray,  Rolle  Ab. 
Arl).  E.  (». 

(J,)  Skeetc,  In  re,  7  Dowl.  G18. 

(ih)  Anon.  1  Leon.  .'51(5. 

{)i)  Snook  V.  Hellyer,  2  Chitt. 
43. 
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as  to  whether  one  of  them  had  Ijroufrht  in  his  proper  share      ^'^"'^  ^^- , 

°       .              .       .          .      "  "■  VIII.  8. :!. 
into  the   stock,  the   arbitrator  was   considered  justified   in  -   


awarding  that  the  one  who  w^as  deficient  should  pay  a  sum 
of  money  into  the  hands  of  a  person,  who  was  agent  for  th(; 
partners,  in  trust  for  both  partners,  and  for  the  benefit  of 
the  partnership  (o). 

When  on  a  reference  of  partnership  disputes  the  award  Payment  to 
directed  that  some  of  the  parties  to  the  reference  should  pay  for  party's 
certain  amounts  found  due  from  them  into  the  hands  of  one  benefit, 
of  the  arbitrators,  to  be  by  him  applied  in  the  payment  (jf 
certain  specified  debts  subject  to  all  equities  between  the 
parties,  the  court  held  the  direction  bad,  and  the  whole  award 
void,  although  it  appeared  l)y  the  award  that  the  payments 
would  have  been  for  the  benefit  of  the  parties  ;   since  the 
arbitrators  who  du-ected  the  payments  had  no  control  over 
the  single  arbitrator  to  compel  him  to  a  due    application 
of  the  money  {p). 

But  an  award  ordering  a  defendant  to  pay  a  sum  to  one  of  Award  defen- 
Ihe  arbitrators,  to  be  by  him  immediately  paid  over  to  the  arbitratoit^ 

plaintiff,  was  held  good  (q).     The  case  of  Mmkay,  In  re  (r),  who  is  to  pay 

over  to 
was  distinguished  on  the  ground  that  there  the  defendant  piaintifi". 

could  not  have  discharged  himself  by  paying    the   money 

directly  to  the  plaintiff,  which,  as  Patteson,   J.,  observed, 

would  no  doubt  have  satisfied  the  award  in  the  present  case. 

II.  JDireding  a  stranger  to  do  an  act.^ — A  direction  in  an  Directiug 
aw^ard  that  a  stranger  shall  do  an  act  is  in  general  void  (s).  an'act  void! " 
On  this  principle  an  award  that  the  defendant  shall  enter  into  Bond  with 
a  bond  to  the  plaintiff  with  sureties  conditioned  for  the  pay-  ^"I'^^t^^'^- 
ment  of  money  at  a  future  day  is  void  as  to  the  sureties  (t) ; 
so  an  award  that  the  defendant  and  one  of  the  arbitratois  Arbitrator  to 
shall  enter  into  a  bond  to  the  plaintiff  is  void  as  to  the  ^^  ^"^*^  ^' 
arbitrator  {i() ;   so  likewise   directions  that  a  party  to  the  Wife  to 
reference  and  his  wife  and  son  (the  two  latter   not  Ijcing 

(o)  Dale  v.  Mottram,  2  Barnard.  /•.  Osaiii,  Litt.  30. 

201.  (t)    Cooke     r.     Whorwood,     2 

(p)  Mackay,  In  re,  2  A.  c'c  E.  Saund.  337  ;  Rolle  Ab.  Arb.  F.  2  ; 

S56.  Norwich  i:  Norwich,  3  Leon.  62 ; 

((/)  Wood'f.  Adcock,  7  Ex.  408  ;  Thursby  r.  Helbert,  Carth.   159  ; 

21  L.  J.  Ex.  204.  1    Show.    82  ;    Moore   r.    Bedel 

0)  2  A.  c^'  E.  350.  Rolle  Ab.  Arb.  B.  5. 

(,s)  Bac.  Ab.  Arb.  E.  4 ;  Mudy  {n)  Pits  r.  Wardal,  Godb.  1G4. 
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WHAT    THE   AWAED   MAY   DIRECT. 


Part  II. 
cH.  ■vm.  8.  i 

To  deliver 
deed  not  in 
possession. 

Assignee  of 
a  patent. 


Direction 
Aalid  where 
stranger 
bound  to 
obey. 

To  give 
release. 


Act  of 
stranger 
condition 
]irecedent. 


When 
stranger 
nierely 
ministerial. 


parties)  shall  convey  an  estate  (x) ;  or  that  a  i^arty  .shall 
deliver  up  a  deed  or  a  house  stated  to  be  in  the  pos.session  of 
another  (//)  are  all  void. 

Where  an  arbitrator  was  authorised  to  deal  with  the  rights 
of  the  parties  under  existing  or  any  future  patents,  it  was 
held  that  he  had  exceeded  his  authority  by  giving  directions 
in  such  wide  terms  that  they  applied  to  any  patents  in  which 
the  alienee  of  a  licensee  under  the  award  might  become 
interested  (z). 

But  if  it  appear  that  the  parly  has  any  means  either  at 
common  law  or  ec^uity  to  compel  the  stranger  to  perform  the 
act  which  he  is  directed  to  do,  the  award  is  good  (a). 

Therefore,  an  award  that  one  of  the  parties  shall  discharge 
the  other  of  a  bond  in  which  both  are  boimd  to  a  stranger, 
is  a  good  award  (h).  So  an  arbitrator  may  order  one  of  the 
parties  to  discharge  the  other  from  his  undertaking  to  pay  a 
debt  to  a  third  person  not  a  party  to  the  submission;  for 
when  the  debt  is  paid  the  stranger  can  lie  compelled  in  equity 
to  give  a  release  to  him  that  had  undertaken  to  pay  it  (c). 

An  award  whereby  it  was  made  a  condition  precedent  to 
the  delivery  up  by  Unwin  of  a  promissory  note  of  Ku'k  and 
one  M.  K.  (who  was  no  party  to  the  reference),  that  Kirk 
and  M.  K.  should  incapacitate  themselves  from  compelling 
Unwin  to  prosecute  or  pay  the  costs  of  an  action,  which  he 
had  commenced  against  Kirk  and  M.  K.  on  the  note,  was 
held  good  as  the  condition  was  for  the  benefit  of  Unwin  (d). 

It  is  said  that  an  award  that  one  should  surrender  his 
copyhold  into  the  hands  of  the  tenants  of  a  manor  who  should 
present  it,  or  that  one  party  should  cause  a  feoffment  to  be 
made  with  a  letter  of  attorney  to  J.  S.  to  make  livery,  was 
good,  on  the  ground  that  the  tenants  in  the  former  and  J.  S. 
in  the  latter  case,  though  strangers  to  the  reference,  were  to 
be  used  only  as  instruments  (c) ;  but  where  the  submission  is 


(:»■)  Barney  r.  Faircliild,  Rulle 
Ab.  Arb.  E.  10,  N.  0. 

(i/)  Lee  V.  Elkins,  12  Mod.  585  ; 
Lane  v.  Tanner,  cited  in  Dale  r. 
Mottram,  2  Barnard.  21tl. 

(z)  Nickels   r.   Hancock,  7  De 

(i.  M.  it  a.  :iOO. 

(a)  Phillips  r.  Knightley,  Fitzg. 
270  ;  Dudley  v.  Mallery,  '.'>  Leon, 
<i2  ;   Lynch  v.  Cknience,  1  Lutu . 


571  ;  Rolle  Ab.  Arb.  F.  1. 

{h)  Bradsey  v.  Cly.ston,  Cro. 
Car.  541  ;  Bac.  Ab.  'Arb.  E.  4  ; 
Anon.  March,  18. 

((•)  Beckett  v.  Taylor,  1  Mod. 
I»  ;  2  Kcb.  54().  554. ' 

(>/)  Kirk  r.  I.'nwin.  C.  Ex.  908  ; 
20  L.  J.  Ex.  345. 

(<■)  Coote  V.  Pook'V.  Kolle  Ab. 
Arb.  K.  7. 
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respecting  the  right,  title,  and  possession  of  certain  land,  tlie      1'aut  ir. 

arbitrator  has  no  authority  to  award  that  one  of  the  parties     — '- 

shall  procure  the  lord  of  the  manor  to  grant  a  copyhold,  or  a 
stranger  to  make  a  release  or  a  confirmation  (/). 

If  a  person  submit  to  an  award  on  the  part  and  behalf  of  Party  sub- 
a  stranger,  the  arl)itrator  has  full  authority  to  direct  an  act  behalf^of  a 
to  or  by  the  stranger ;  not   that  he  can  bind  the  stranger  sfrant^or. 
liimself  by  the  award,  but  the  party,  when  submitting  on 
behalf  of  another,    incurs   the    penalty   of    disolieying   the 
award,  if  that  other    fail   to   do   what  the  award  requires 
him  (g). 

III.  Directions  affecting  a  strangers  iJropcrtg.'\ — As  the  suIj-  Award  on 
mission  only  refers  to  the  arbitrator  questions  between  the  pro^fh-  void, 
parties,  the  moment  he  touches  the  interests  of  strangers  he 
exceeds  his  authority.     Where,  therefore,  the  award  under  a  Unless  cun- 
elause  empowering  the  arbitrator  to  direct  what  should  be  stranger's" 
done,  ordered  a  party  to  put  up  a  stile  and  footbridge  on  land  consent. 
which  belonged  to  a  stranger,  the  court  set  the  award  aside 
so  far  as  regarded  that   provision,  but   intimated   that   the 
award  would  have  been  sufficient  if  the  terms  had  l)een  con- 
ditional upon  the  consent  of  the  owners  and  occupiers  of 
the  land  being  obtained  {h).     If  it  can  be  gathered  from  the 
submission   that   there   was   an    undertaking  by  the   party 
ordered  to  do  the  act  on  tlie  stranger's  land  to  procure  his 
consent,  the  award  M'ould  l)e  valid  (i). 

A  direction  to  pay  money  at  the  house  of  a  stranger  is  Award  to  pay 
good ;  for  the  party  ordered  to  pay  can  come  to  the  house  ^ous™"""^" 
without  entering  it  {h).  But  if  the  payment  is  to  be  on 
the  land  of  a  stranger,  or  at  the  house,  and  the  owner  of 
the  house  has  the  adjacent  land,  so  that  the  party  cannot 
go  there  without  committing  a  trespass,  the  direction  is 
void  (/). 

(/)  Anon.  F.  Moore,  3  pi.  11.  ward,  7  Dowl.  040  ;  8  L.  J.   (N. 

{g)  Shelf  r.  Baily,  1  Com.  Rep.  S.)  C.  P.  331. 

183  ;  Bacon    r.    Dubarry,   1    Ld.  (i)  Nicholls   r.     Jones,    0    Ex. 

Raym.  240  ;  Cayhill  r.  Fitzgerald,  373  ;  20  L.  J.  Ex.  275. 

1  AVils.  28,  58  ;  Adams  r.  Statham,  (A)    Lynsey   r.    Aslit<ni,   Rolle 

2  Lev.  235  ;  Browne  r.  Meverell,  Ab.    Arb.    E.    2  ;    2    Bulst.  38  ; 
Dyer,  216  b.  Anon.  1  Keb.  92  ;  Bac.  Ab.  Arb. 

(/()  Turner  r.  Swainson,   1  M.       E.  4. 
it  W.  572  ;  5  L.  J.  (N.  S.)  Ex.  (0  Taverner  r.  Skingley,  Rolle 

266.     See    Doddinuton    r.    Bail-      Ab.  Arb.  E.  3. 
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WHAT  THE   AWARD   MAY  DIRECT. 


Part  II. 

CH.  VUI.  S.  o. 

Directing 
payment  out 
of  stranger's 
funds. 


Directing 
repairs. 


Directing 
tenant  to 
commit  waste 


Sliowiug  in 
the  award 
directi(jn  as 
to  stranger 
as  justitied. 


Where  the  arbitrator  ordered  some  bankers,  parties  to  the 
reference,  to  pay  to  the  other  party,  the  defendant,  out  of 
funds  in  their  hands  belonging  to  a  firm  of  which  the 
defendant  was  a  member,  a  certain  sum,  stated  to  be  the 
amount  of  a  debt  due  to  the  defendant  from  his  partners, 
these  latter  not  being  parties  to  the  submission,  the  direction 
was  held  invalid  {m). 

Ordering  a  person  to  repair  a  river  bank  not  his  own 
property,  nor  a  place  to  which  he  has  a  right  to  go  for  the 
purpose  of  executing  repairs,  is  an  invalid  direction  (n). 

Under  a  power  to  determine  what  shall  l)e  done  where  the 
arbitrator  ordered  the  defendants,  who  were  lessees  of  a  water 
mill,  to  make  a  tumbling  bay  on  the  land  in  their  tenancy 
for  the  discharge  of  the  water  injuring  the  plaintiff's  land, 
the  court  held  that  if  the  defendants  had  been  seised  in  fee 
of  the  land,  the  direction  in  the  award  would  have  been 
perfectly  good,  but  that  the  power  given  to  the  arbitrator 
must  be  confined  to  reasonable  acts,  and  that,  as  the  making  a 
tumbling  bay  on  the  land  held  by  them  as  tenants,  would 
render  them  liable  to  be  sued  by  their  landlord  for  waste, 
the  award  was  void  as  to  that  direction,  but  good  as  to  the 
rest  (o). 

Whenever  an  arbitrator  embodies  in  his  award  a  direction 
as  to  anything  to  Ije  done  by  a  stranger  to  the  submission, 
(^r  alfecting  the  property  of  a  stranger,  %A'hich  prima  facie 
would  appear  to  be  exceeding  his  authority,  he  is  recom- 
mended to  state  on  the  face  of  the  award  sufficient  facts  to 
enable  the  court  to  see  that  he  is  justified  in  giving  such 
directions.  Where  an  arbitrator  awarded  that  the  defendants 
had  no  title  to  a  certain  roadway,  but  that  they  should  have 
and  enjoy  aiiotlier  road  which  ran  in  a  different  direction 
(not  saying  over  whose  lands),  the  court  held  the  award  bad, 
as  it  did  not  appear  ])y  the  award  that  the  defendants  had 
iiny  Icgid  title  to  the  road  granted  them,  the  award  not 
stilting  that  the  ground  of  the  road  belonged  to  either  of 
the  parties  (]>). 


(m)  liignini  r.  Milnes,  8  East,  (o)  Akler  r.    Savill,  5    Taunt. 

445.  454. 

(ii.)  liowis  '•.  Ilossitor,  44  L.  .J.  (/))  Harris  r.  Cnrnow,  2  Chitt. 

Kx.    I.'!*;.  .■»<t4. 
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CHAPTER  IX. 

THE  AWARD  UNDER  THE  LANDS  CLAUSES  CONSOLIDATION 
ACT,  1845. 


(r.)   PR0CEEDINC4S   AND   AWARD   UNDER   THE   LANDS   CLAUSES 
CONSOLIDATION   ACT. 

We   have   already  seen   (a)  how   matters  under  the   Land      p^^rt  n. 
Clauses  Act,  1845  (&),  are  referred,  to  what  matters  the  refer-       ch.  ix. 
enco  should  be  limited,  and  how  the  arbitrator  should  be 
appointed ;  this  chapter  deals  with  the  mode  of  making  an 
award  under  the  above  act,  and  attention  is  directed  to  such 
decisions  as  seem  to  be  of  importance  in  relation  thereto. 

When  notice  to  treat  has  been  given  by  the  promoters  Preliminary 
(s.  18)  to  the  party  whose  lands  are  to  be  taken,  and  such  ^*^P^' 
party  has  (by  a  notice  stating  the  nature  of  the  interest  in 
respect  of  which  he  claims  compensation,  together  with  the 
amount  thereof)  signified  his  desire  for  arbitration  (s.  23), 
an  arbitrator  or  arbitrators  must  be  appointed  to  hear  and 
determine  the  matters  in  dispute  (s.  25). 

Where  there  are  successive  notices  to  treat  and  any  notice 
is  validly  withdrawn,  the  arbitrator  must  assess  the  com- 
pensation upon  the  last  notice  not  validly  withdrawn  (o). 

The  question  which  the  arbitrators  are  appointed  to  decide  Arbitrators 
is  not  the  amount  of  compensation  generally,  but  the  amount  wond^daim. 
of  compensation  in  respect  of  the  interest  stated  in  the  claim. 
Giving  compensation  in  respect  of  a  different  interest  from 
that  claimed,  is  awarding  in  respect  of  a  matter  not  submitted, 
and  consequently  an  excess  of  authority  (d). 

(a)  See  Pt.  I.  cli.  3,  s.  5,  d.  3,  Bristol  Corporation,  [1901]  1  Ch. 

p.  75.  591  ;  70  L.  J.  Ch.  2.30. 

(h)  8  A    9    Vict.    c.    18.     See  (d)  Dare  Vail ev  Rail.  Co.,  In 

Ajspendix  of  Statutes.  re,  L.  R.  G  Eq.  429;  37  L.  J.  Ch. 

(c)   Ashton   Vale   Iron  Co.    v.  719. 
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HOW   TO   AWAED. 


Part  II. 

CH.  IS. 

Not  to  try 
title. 

Party  failing 
to  make  title 
deposit  of 
compensation 
in  the  bank. 


On  deposit 
estate  to  Test 
in  promoters. 


Title  to  be 
assumed  when 
claim  under 
s.  68. 


Apportion- 
ment of  oom- 
peneation 
depoBited. 


The  arbitrators  are  not  to  decide  any  question  of  title  {e). 
If,  on  tender  of  the  pm-chase-money  or  compensation  awarded, 
the  party  "  neglect  or  fail  to  make  out  a  title  to  such  lands,  or 
to  the  interest  therein  claimed  by  him,  to  the  satisfaction  of 
the  promoters  of  the  undertaking,"  the  latter  may  deposit  the 
purchase-money  or  compensation  payable  in  respect  of  such 
lands,  or  any  interest  therein,  in  the  Bank  in  the  name  of 
the  Accountant-General,  to  be  placed  there  to  the  credit  of  the 
parties  interested  in  such  lands  (describing  them  as  far  as  the 
promoters  of  the  undertaking  can  do),  subject  to  the  control 
and  disposition  of  the  court  of  equity  (s.  76). 

After  such  deposit,  on  executing  a  certain  deed  poll,  "  all 
the  estate  and  interest  in  such  lands  of  the  parties  for  whose 
use  and  in  respect  whereof  such  purchase-money  or  compen- 
sation shall  have  been  deposited,  shall  vest  absolutely  in  the 
promoters  of  the  undertaking,  and  as  against  such  parties 
they  shall  be  entitled  to  immediate  possession  of  such 
lands  "  (s.  77). 

In  cases  under  s.  68,  of  claims  for  compensation  made  after 
the  promoters  have  taken  or  injuriously  affected  the  lands  (/), 
the  same  particularity  is  requii'ed  in  the  notice  of  claim  {g), 
and  only  the  person  eatitJcd  to  compensation  can  benefit  by 
the  award  ;  but  the  complainant  must  be  assumed  by  the 
arbitrator  to  have  the  title  he  professes,  and  it  is  not  the 
arbitrator's  province  to  try  the  question  of  title.  Though 
the  whole  proceeding  will  be  coram  non  judice,  if  there  be 
no  title,  yet  the  inquiry  must  be  made  as  if  there  were  {h). 
The  promoters,  therefore,  are  not  in  any  way  concluded  by 
contesting  the  amount  of  compensation  and  appointing  an 
arbitrator,  especially  if  they  do  so  under  protest ;  and  equity 
will  not  restrain  the  claimant  from  proceeding  by  arbitration 
tmtil  he  makes  out  his  right  to  compensation  (/). 

Under  the  Lands  Clauses  Act  the  parties  interested  may 
try  the  question  of  title,  for  on  petition  of  any  party 
making  claim  to  the  money  deposited,  or  to    the   lands  in 


(e)  Brandon  <-.  Brandon,  34 
L.  J.  Cli.  33:3. 

(f)  As  to  8.  08,  see  Imperial 
r!a.slight  Co.  r.  Brcadbcnt,  29  L. 
.1.  Ch.377;  7  H.  L.  Cas.  600. 

( 7)  Healey  v.  Thames  Valley 
IJail.    Co.,    5  B.    &   S.  709;    34 


L.  J.  Q.  B.  52. 

/()  R.  r.  Tlie  London  i^-  North 
Western  Rail.  Co.,  3  E.  »t  B.  443  ; 
23  L.  J.  Q.  B.  185. 

(/)  The  Sutton  Harbour  Im- 
provement Co.  y.  Hitchens,  1  De 
G.  M.  it  G.  101  ;  21  L.  J.  Ch.  73. 
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respect  of  whicli  it  is  deposited,  or  any  interest  in  the  same,       Taht  II. 
the  court  may  order  the  money  to  be  invested  in  the  funds,  or  ' 


may  order  distribution  thereof,  or  payment  of  the  dividends 
thereof,  according  to  the  respective  estates,  titles  or  interests 
of  the  parties  making  claim  to  such  moneys  or  lands 
(s.  78). 

It  has  been  held  that  the  tribunal  to  assess  compensation  Arbitrator 
had  no  authority  to  try  the  right  of  way ;  and  that  its  power  ^f'^t^^^'o^^^ 
was  limited  to  assessing  compensation  according  to  the  nature  casement. 
of  the  claimant's  interest  set  out  in  his  notice  of  claim  (k). 
Such    tribunal   has   no    right    to   try  the  question  whether 
the  claimant's  premises,  which  have  sunk  by  reason  of  the 
excavation  for  a  railway,  had  a  right  to  the  support  of  the 
adjacent  soil  (/). 

The  proper  course,  therefore,  is  that  the  arbitrator  should  Should  assess 
assess  the  compensation,  treating  the  claim  as  good  in  law,  on^he°ciaim^ 
and  let  the  parties  afterwards  discuss  the  legality  of  it,  as 
they  may  be  advised  (m).  Sometimes,  under  a  claim  clearly 
in  its  terms  within  the  act,  grounds  for  compensation  may  be 
set  up  under  the  general  words,  which  may  be  beyond  it.  In 
such  case  it  would  be  advisable  for  the  arbitrator  to  make 
an  assessment  of  compensation  in  respect  of  the  doubtful 
claim,  separate  from  the  amount  given  in  respect  of  the  other 
matters,  so  that  if  it  should  turn  out  to  be  an  excess,  the  rest 
of  the  award  might  not  be  vitiated  (t?,). 

To  entitle  a  claimant  to  compensation  under  the  Lands  Test  whether 
Clauses  Act,  1845,  and  Eailway  Clauses  Act,  1845,  for  injury  j^iousiy 
to  his  land  caused  by  works  where  the  promoters  have  not  afifected. 
taken  any  of  his   land,  the   damage  must  be   sustained   in 
respect  of  the  property  itself,  and  not  in  respect  of  any  par- 
ticular use  to  which  it  may  from  time  to  time  be  put,  and 
must  be  such  that  he  might  have  maintained  an  action  if  the 
work  had  not  been  authorised  by  parliament  (o). 

(k)    R.    r.    London    &   North  C.  P.   163.      See  Falkinghaui    r. 

Western  Rail  Co.,  23  L.  J.  Q.  B.  Victorian  Rail.   Connnrs.,  [1900] 

185  ;  3  E.  &  B.  443.  A.  C.  452  ;  69  L.  J.  P.  C.  89. 

Q)  R.  r.  The  Metropolitan  Rail.  (o)    Imperial    Gaslight    Co.    r. 

Co.,  32  L.  .J.  Q.  B.  367.  Broadbent,  7  H.  L.  Cas.  600  ;   29 

(m)  See  per  Lord  Eslier,  M.R.,  L.  J.   Ch.    377  ;  Chamberlain   r. 

East  London  Rail.  Co.,  In  re,  24  West    End     &    Crystal     Palace 

Q.  B.  D.  507,  at  p.  511.  Rail.  Co.,  2  B.  &  S.  605  ;  32  L.  .1. 

(n)  Beckett    c.   Midland   Rail.  Q.  B.   173  ;    Beckett  v.    Midland 

Co.,  L.  R.   1  C.  P.  241  ;  35  L.  J.  Rail.  Co.,    L.  R.  3   C.  P.   82 ;  37 


270 


HOW   TO   AWARD. 


Part  II. 

CH.  IX. 

Compensation 
for  breach  of 
covenant. 


Breach  of 
restrictive 
covenant. 
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Where  ca  railway  company,  having  bought  premises  subject 
to  a  lease,  commit,  in  the  exercise  of  their  statutory  powers, 
acts  which  amount  to  a  breach  of  the  covenant  for  quiet 
enjoyment  contained  in  the  lease,  the  tenant  cannot  bring  an 
action  for  the  breach,  but  to  obtain  compensation  must  proceed 
under  s.  68  of  the  Lands  Clauses  Act,  1845  (p). 

Where  a  railway  company  took,  for  the  purposes  of  their 
undertaking,  land,  which  was  subject  to  a  covenant,  of  which 
the  company  had  notice  not  to  erect  thereon  "  any  building 
other  than  private  dwelling-houses,"  and  the  company  erected 
a  railway  embankment  on  the  land,  it  was  held  that  the 
owner  of  the  land,  for  whose  benefit  the  restriction  had  been 
imposed,  was  entitled  to  compensation  {(f). 

When  no  land  of  the  claimant  is  taken,  no  claim  is  sus- 
tainable for  the  annoyance  caused  by  a  railway  embankment 
overlooking  his  house  and  gardens,  such  being  not  an  injury 
in  law  to  the  lands,  but  only  an  annoyance  to  the  amenities 
of  his  premises  {r) ;  nor  for  cutting  off  by  an  embankment 
convenient  access  to  a  public  dock  or  place  for  drawing  water 
at  some  distance  from  the  house,  by  which  the  value  of  the 
premises  is  not  diminished  (s).  But  if  such  access  is  pre- 
cluded by  an  embankment  made  on  a  highway,  under  the 
powers  of  the  act,  and  the  premises  are  thereby  permanently 
depreciated  in  value,  they  are  injuriously  affected,  within 
s.  68,  and  compensation  may  be  given  {t). 

Nor  can  damages  be  given  for  a  personal  annoyance  ;  us, 
for  instance,  for  the  personal  inconvenience  caused  to  a 
gentleman  by  a  railway  crossing  a  public  road  very  close 
to  the  entrance  to  his  grounds  {u).  On  the  like  principle, 
no   compensation    is    claimable    for    loss   of    custom   to   a 


L.  J.  C.  P.  11  ;  City  of  Glasgow 
Union  Rail.  Co.  r.  Hunter,  L.  R. 
2  H.  L.  8c.  78  ;  Metropolitan 
Bd.  of  Works  v.  McCarthy, 
L.  R.  7  H.  L.  24:3 ;  43  L.  J.  C.  P. 
;385. 

{p)  Manchester,  Sheffield  Sc 
Lincolnshire  Rail.  Co.  v.  Ander- 
H.jn,  [18!)8]  2  Ch.  1594  ;  67  L.  .T. 
Ch.  5()8. 

('/)  Long  Eaton  Recreation 
Grounds  Co.  r.  Midland  Rail  Co., 
[n)02j  2  K.  B.  574  ;  71  L.  J.  K.  B. 
8;{7.      See  Kirby    v.    Harrogate 


School  Bd.,  [1896]  1  Ch.  437  ; 
05  L.  J.  Ch.  376. 

(/•)  Penny  v.  The  South  Eastern 
Rail.  Co.,  26  L.  J.  Q.  B.  225 ;  7 
E.  &  B.  660. 

(.s)  R.  V.  Metropolitan  Bd.  of 
Works,  L.  R.  4  Q.  B.  358 ;  38 
L.  J.  Q.  B.  201. 

(0  Metropolitan  Bd.  of  Works 
r.  McCarthy,  L.  R.  7  H.  L.  243  ; 
43  L.  J.  C.  P.  385. 

(ii)  Caledonian  IJail.  Co.  v. 
Ogilvy,  2  Macq.  229. 
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public  house  by  tlie  company's  pulling  down  neiglibouring      ^aut  il 
houses  (x) ;  nor  for  dnawing  off  water  from  a  well ;  nor  for  '       -~~ 

diverting  water  percolating  through  the  earth  (//) ;  nor  for 
diverting  the  profits  of  an  ancient  ferry  by  erecting  a  bridge 
near  to  it  carrying  a  railway  over  the  river  (z). 

Where  an  agreement,  not  under  seal,  gave  a  right  of  shoot-  Right  ot 
ing  over  land,  and  the  value  of  the  shooting  was  diminished  ^^'°^  ^°°" 
by  the  construction  of  a  railway  over  the  land  under  com- 
pulsory powers,  it  was  held  that  the  owner  of  tlie  shooting 
was  not  entitled  to  compensation  (a). 

A  person  is  entitled  to  compensation  if  the  company  lower  Obstructioi* 
or  raise  by  many  feet  the  level  of  a  high  road,  which  l)ounds      liigl^way. 
his  premises,  so  as  to  render  the  access  to  them  more  incon- 
venient (&),  or  narrow  the  road  in  front  of  his  house,  so  as  to 
render  the  house  of  less  value  (e). 

So,   also,  compensation  may  be  obtained  for  interference  Right  of 
with  a  private  right  of  way  (d).  ^"^" 

It  has  Ijeen  decided  in  the  House  of  Lords,  that  mere  loss 
of  profits  to  a  shop  by  reason  of  the  oljstruction  to  a  neigh- 
bouring highway  caused  by  the  railway  works  preventing 
the  free  access  of  customers,  is  not  a  ground  of  damage  that 
can  be  taken  into  consideration  as  aifecting  the  value  of  the 
premises  (e). 

Notwithstanding  this  decision,  the  Court  of  Common  Pleas  interference 
sustained  an  award  of  compensation,  where   the   ar1)itrator  ° 

found  that  the  company's  works  had  obstructed  the  lights  of 
the  plaintiff's  house,  that  it  was  thereby  rendered  less  con- 
venient for  his  trade,  but  that  he  had  sustained  damage  to  a 
certain  amount  in  his  trade  only,  and  that  the  saleable  value 
of  his  interest  in  the  house  was  not  diminished  (/). 

(..:)  R  V.  Vaughan,  L.  R.  4  Q.  B.  L.   J.  Q.  B.  6G  ;  Tuohey  r.  The 

190.  Great  Southern  &  Western  Rail. 

(v)  The  New  River  Co.-y.  Johnson,  Co.,  10  Ir.  C.  L.  Eep.  98. 
2  E.  &  E.  43.5;  29  L.  J.  M.  C.  93.  (c)  R.    v.   St.   Luke's,   Chelsea, 

(2)  Hopkins  r.  Great  Northern  L.  R.  7  Q.  B.  148  ;  41 L.  J.  Q.  B. 

Rail.  Co.,  2  Q.  B.  D.  224,  over-  81 ;  R.  r.  Wallasey  Local  Bd.,L.R. 

ruling  R.  r.  Cambrian  Rail.  Co.,  4  Q.  B.  351 ;  38  L.  J.  Q.  B.  217. 
L.  R.  G  Q.  B.  422.  (d)  Barnard  r.  Great  Western 

(a)  Bird  v.  Great  Eastern  Rail.  Rail.  Co.,  86  L.  T.  798. 
Co.,  19  C.  B.  N.  S.  268  ;  34  L.  J.  (e)  Ricket  v.  The  Metropolitan 

C.  P.  366.  Rail.  Co.,  L.  R.  2  H.  L.  175 ;  36 

(/>)  Moore  r.The  Great  Southern  L.  J.  Q.  B.  205. 
&  Western  Rail.  Co.,  10  Ir.  C.  L.  (/)  Eagle  i:  Charing  Cross  Rail. 

Rep.  46  ;  R.  y.  The  Eastern  Coun-  Co.,  L.  R.  2  C.  P.  638  ;  36  L.  .J. 

ties  Rail.  Co.,  2  Q.  B.    347  ;    H  C.  P.  297. 
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Interfering  with  ancient  lights  by  the  erection  of  the  pro- 
moter's works  is  a  ground  of  compensation  under  s.  68  (y). 

A  person  whose  house  is  injuriously  affected  by  the  execu- 
tion of  the  powers  of  a  railway  company  is  entitled,  under 
the  Eailway  Clauses  Consolidation  Act,  18-i5,  ss.  6,  16,  to 
compensation  for  damage  done  to  his  goods  in  his  house  by 
the  exercise  of  such  power  [h).  So,  where  a  company  had 
darkened  l)oth  ancient  and  modern  lights,  it  was  held  that 
compensation  might  be  given  for  the  darkening  of  both 
classes  {i). 

The  abstraction  by  a  waterworks  company  of  water  from 
a  stream  does  not  enable  a  riparian  proprietor  to  require  the 
company  to  treat  for  the  purchase  of  his  interest  in  the 
stream,  but  entitles  him  only  to  compensation  as  for  land 
injuriously  affected  (Jc). 

The  general  principle  is  that  no  action  or  indictment  will 
lie  for  injury  caused  by  carrying  on  the  business  of  the 
undertaking  in  the  absence  of  negligence  or  misconduct  on 
the  part  of  the  company  (/). 

Where  no  structural  injury  was  or  could  l)e  caused  to  the 
premises  by  the  construction  of  the  railway,  but  by  reason  of 
the  working  of  the  railway  after  it  had  been  opened  for  traffic, 
the  premises  were  and  would  be  subjected  to  vibration,  noise, 
and  smoke  from  passing  trains,  and  were  and  would  always 
be  affected  and  depreciated  in  value  thereby,  it  was  held 
by  the  House  of  Lords,  supporting  the  judgment  of  the 
Queen's  Bench,  and  overruling  that  of  the  Exchequer 
Chamber,  that  the  claimant  was  not  entitled  to  compensation 
for  injury  arising  from  the  working  of  the  railway  after 
its  construction  (in). 

All  damage  that  can  be  foreseen  should  be  included 
(even  altliough  contingent  {n) )  in   the    assessment  of  the 


{(f)  Bedford  (Duke)  r.  Dawson, 
L.  R.  20  Eq.  353 ;  44  L.  J.  Ch. 
54(». 

(/i)  Knock  y.  Metropolitan  Rail. 
Co.,  L.  R.  4  C.  P.  131;  38  L.J. 
C.  P.  78. 

(/)  London,  Tilbury  &  South- 
end Rail.  Co.  and  Gower's  Walk 
Schools,  In  re,  24  (,».  B.  D.  320 ; 
h'.)  L.  J.  Q.  B.  162. 

(/.)  Busli  '.'.  Trowbridge  Water- 


works Co.,  L.  R.  10  Ch.  459;  44 
L.  J.  Ch.  045. 

(0  R.  V.  Peise,  4  B.  ct  Ad.  30 ; 
2  L.  J.  (N.  S.)  :M.  C.  26  ;  White- 
hou?;e  r.  Birniiujliara  Canal  Co., 
27  L.  J.  E.K.  25. 

{m)  Haniiuersmith  ct  City  Rail. 
Co.  V.  Brand,  L.  R.  4  H.  L.  171 ; 
38  L.  J.  Q.  B.  205. 

(j()  Brogden  and  Llynvi  Rail. 
Co.,  In  re,  30  L.  J.  C.  P.  01;  9 
C.  B.  N.  S.  229. 
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compensation,   because   the   inquiry  and  compensation  are     ^^^'^  ^^■ 

made  once  for  all,  and  if  any  damage,  which  might  have 

been  anticipated,  afterwards  occurs,  no  compensation  can  be 
recovered  (o). 

It  is  not  competent  for  an  owner  of  land,  who  has  received  Interest 
notice  to  treat,  to  deal  with  any  of  his  land,  either  taken  or  notice  to 
injuriously  affected  by  the  company,  so  as  to  increase  the  *'"^^*- 
burdens  of  the  company,  as  regards  the  compensation  to  l^e 
made  in  respect  of  such  land  or  any  of  it.     Thus,  where  an 
owner  of  land  received  from  a  railway  company  notice  to 
treat   for  part   of  his   land,  and   the   purchase-money  was 
settled  by  agreement  to  include  compensation  for  all  injurious 
affection,  and,  between  the  notice  to  treat  and  the  agreement, 
the  owner  granted  a  lease  of  some  land  near  to  that  pur- 
chased ;  it  was  held  that  the  sum  paid  to  the  owner  must 
be  taken  to  have  included  compensation  for  any  injury  to 
the  lessee's  land,  and  that  the  lessee  was  not  entitled  to 
compensation  (p). 

Whether  there  can    be  a  second  assessment  for  wholly 
unforeseen  damage  has  not  been  decided  (q). 

When  land  is  taken  compulsorily  by  promoters  under  their  Potential 
statutory  powers,  the  arbitrator,  in  assessing  the  compensation,  ^^  "^' 
in  respect  to  the  value  of  such  land,  should  take  into  account, 
not  only  the  present  purpose  to  which  the  land  is  dedicated, 
but  also  any  other  more  beneficial  purpose  to  wdiich,  in  the 
course  of  events  at  no  remote  period,  it  may  be  applied,  just 
as  an  owner  might  do  if  he  were  bargaining  with  a  purchaser 
in  the  market  (r). 

In  assessing  the  compensation  the  arbitrator  should  take  Special 
into  consideration   tlie  special  adaptability  of  the  land  for  ^  ^P  ^  ^  ^  y- 
the    purposes    for    which    the    promoters    have    purchased 

(o)  Croft   V.  London   &  North  thern  Rail.  Co.,  16  Q.  B.  643 ;  20 

Western  Rail.  Co.,  3  B.  &  S.  430  ;  L.  J.  Q.  B.  293  ;  Ware,  In  re,  9 

32  L.  J.  Q.  B.  113.     See  per  Erie,  Ex.  395  ;  23  L.  J.  Ex.  145 ;  Ware 

C.J.,  Chamberlain  v.  West    End  v.  Regent's  Canal  Co.,  3  De  G.  & 

&  Crystal  Palace  Rail.  Co.,  2  B.  J.  212  ;    Caledonian  Rail.  Co.  v. 

&  S.,  at  pp.  617,  639 ;  32  L.  J.  Q.  Lockhart,  3  Macq.  808. 
B.  at  p.  178.  (y)  R.  v.  Brown,  L.  R.  2  Q.  B. 

(p)  Mercer   v.    Liverpool,    &c.  630.    See  Morgan  and  London  & 

Rail.  Co.,  [1904]  A.  C.  461 ;  73  L.  North  Western  Rail.  Co.,  In  re, 

J.    K.    B.    960.      See    Sewell   v.  12  Times  L.  R.  632 ;  City  &  South 

Harrow,  &c.  Rail.  Co.,  19  Times  London    Rail.    Co.    v.    St.    Mary 

L.  R.  130.  Woolnoth,  [1905]  A.  C.  1 ;  74  L. 

('/)  See  Lawrence  v.  Great  Nor-  J.  K.  B.  147. 

E.  T 
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it  (s) ;  or  its  special  adaptability  for  the  purposes  for  which 
.  the  claimant  had  intended  to  use  it  (t). 

An  owner  of  a  cotton  mill,  part  of  whose  land  was  taken 
for  a  railway,  was  held  entitled  to  compensation  on  account 
of  the  increased  risk  of  fire  to  his  mill  from  the  near  passage 
of  the  railway  trains  (u). 

When  part  of  premises  on  which  a  business  is  being  carried 
on  is  taken,  the  arbitrator  in  estimating  the  compensation 
may  include  a  sum  for  the  goodwill  of  the  business,  and  may 
take  the  amount  of  trade  profits  as  one  of  the  elements  for 
his  consideration  (x). 

The  garden  of  Montagu  House,  l)elonging  to  the  Duke  of 
Buccleuch,  had  at  one  time  a  river  frontage  on  to  the  Thames. 
The  Metropolitan  Board  of  Works,  under  their  statutory 
powers,  took  away  a  causeway,  part  of  the  premises,  which 
ran  from  the  garden  to  low  water  mark  in  the  river,  and 
made  an  embankment,  destined  for  a  public  road  and  highway, 
between  the  garden  and  the  river. 

It  was  held  in  the  House  of  Lords,  affirming  the  judgment 
of  the  Exchequer  and  reversing  that  of  the  Exchequer 
Chamber,  that  the  plaintiff  was  entitled  to  compensation  in 
respect  of  the  taking  away  the  causeway  and  landing-place, 
and  the  injury  arising  to  the  house  and  premises  by  de- 
priving him  of  access  to  the  river  along  the  whole  frontage ; 
and  also  for  the  depreciation  in  value  of  Montagu  House  by 
the  conversion  of  the  land  between  it  and  the  river,  along 
the  whole  frontage,  into  a  highway,  and  the  consequent  public 
use  of  it,  entailing  loss  of  privacy  and  increase  of  dust  and 
noise  (?/). 

Where  tlie  owner  of  a  house  and  back  premises,  part  of 
which  back  premises  had  Ijeen  taken  by  a  railway  company, 
claimed  compensation  in  respect  of  the  depreciation  of  his 
house  by  reason  of  the  smoke  and  noise  of  trains  running  on 
land  purchased  from  other  persons  in  front  of  his  house ;  it 
was  decided  by  the  House  of  Lords  that  he  was  not  entitled 


(.s)  Gough  and  Aspatria,  &c. 
Joint  Water  Bd.,  In  re,  [1904] 
IK.  B.  417;  7.3  L.  J.  K.  B.  228. 
See  Tyneniouth  Corporation  and 
Nortluiniljerland  (Duke),  In  re, 
89  L.  T.  r,:>7. 

(/.)  Bailey  v.  Isle  of  Thanet 
Liglil   Jlails.,  [J9(K)]  1  Q.  B.  722; 


69  L.  J.  Q.  B.  442. 

(u)  Stockport  Rail.  Co.,  In  re, 
3;^L.  J.  Q.  B.  251. 

(.r)  Pile  V.  Pile,  3  Ch.  D.  3G ; 
45  L.  J.  Ch.  841. 

(//)  Buccleuch  (Duke)  v.  Metro- 
pol'itan  Bd.  of  Wt>rks,  L.  II.  5 
II.  L.  418;  41  L.J.  Ex.  137. 
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to  such  compensation,  since  the  injury  did  not  arise  from  any  Part  li. 
works  of  the  company  on  the  land  taken  from  himself,  and  — ^  '  " " — 
that  he  consequently  could  only  claim  as  for  land  injuriously 
affected  under  s.  68,  and  that  it  had  been  determined  in 
that  house,  in  Hammersmith  c&  Cltij  Railiuay  Compann 
V.  Brand  (z),  that  no  compensation  was  maintainable  in 
cases  under  that  section  for  depreciation  in  value  from  the 
vibration,  noise,  and  smoke  caused  by  passing  trains  {a). 

In  estimating  the  compensation  to  be  awarded  in  con-  Injury  by 
sequence  of  a  local  board  making  a  sewer  across  the  claimant's  ^^yj °^ 
land,  the  arbitrator  may  properly  take  into  account  the 
possibility  that  the  board  will,  under  the  powers  of  the  act, 
refuse  him  permission  to  build  over  the  sewer,  also  that  the 
sewer  has  been  made,  in  an  inconvenient  course,  and  at  an 
inconvenient  depth,  and  also  that  stenches  may  occasionally 
arise  from  the  sewer  (&). 

The  lessee  of  a  mine  about  to  make  a  pit  for  its  necessary  Cumpensatitja 
working,  being  stopped  by  a  railway  company  taking  a  slip  [njury""^^ 
out  of  the  middle  of  his  land,  showed  that  to  work  the  mine 
after  the  severance,  more  expensive  work  would  be  necessary. 
It  was  held  that,  as  the  expenses  were  imminent,  and  capable 
of  being  ascertained,  the  arbitrator  might  award  compensa- 
tion for  them  at  once,  though  by  s.  81  of  the  Eailways 
Clauses  Act,  1845,  the  railway  company  are  from  time  to 
time  to  pay  the  lessee  all  such  additional  expenses  as  shall 
be  incurred  by  him  by  reason  of  the  severance  (c). 

A  lease  of  one  piece  of  land,  and  of  mining  rights  under  an  Right  to 
adjoining  piece,  the  surface  of  which  was  not  demised  by  the  ^'"'^  ^^^*^*'' 
lease,  contained  a  proviso  that  the  lessee  might  sink  a  pit  in 
any  part  of  the  land,  the  surface  of  which  was  not  demised, 
but  so  that  the  position  of  the  pit  should  be  subject  to  the 
lessor's  reasonable  approval.  A  railway  company,  having 
purchased  a  portion  of  the  land,  the  surface  of  which  was 
not  demised,  gave  to  the  lessee  notice  to  treat  in  respect  of 
his  interest  therein  ;  the  lessee,  thereupon,  gave  to  the  lessor 
notice  of  his  intention  to  sink  a  pit  in  the  land  so  purchased ; 

(z)  L.  R.  4  H.  L.  171.  (c)  Whitehouse  v.  Wolverliamp- 

(a)  City  of  Glasgow  Union  Rail.  ton,  &c.  Rail.  Co. ,  L.  R.  5  Ex.  6  ; 

Co.   V.  Hunter,  L.  R.  2    H.  L.,  39  L.  J.  Ex.  1.     See  Holliday  ;-. 

Sc.  78.  Mayor  of  Wakefield,  [1891]  A.  C. 

{h)  Uttley  V.  Todmorden  Local  81 ;  60  L.  J.  Q.  B.  3(il. 

Bd.,  44  L.  J.  C.  P.  19. 
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it  was  held  that  the  lessee's  right  to  sink  a  pit  gave  him  an 
-  interest  in  the  land,  which  was  the  subject  of  compensation, 
and  that  the  mere  fact  that  the  railway  company  had 
purchased  a  portion  of  such  land  was  not  a  reasonable 
ground  for  the  lessor's  disapproval  of  the  position  of  the 
pit  (d). 

A  volunteer  corps  had  hired  two  separate  pieces  of  land 
for  a  rifle  range,  and  had  a  license  from  the  occupier  of  the 
intermediate  close  to  shoot  across  his  land.  This  license 
was  paid  for  annually,  and  was  determinable  on  notice. 
A  company,  under  statutable  authority,  took  part  of  the 
hired  land,  and  so  used  it  as  to  render  it  impossible  to 
shoot  any  longer  at  the  range.  The  corps  was  held  entitled 
to  compensation  for  the  loss  of  the  range,  as  for  damage 
by  severance  or  otherwise  injuriously  affecting  the  land 
left  (e). 

A  landowner  had  made  a  reservoir  for  the  purpose  of 
suppljdng  with  water  cotton  mills,  intended  to  be  erected  on 
his  own  land.  A  railway  company  took  a  portion  of  the 
land,  so  that  the  mills  could  not  be  built.  The  umpire  was 
held  to  have  acted  rightly  in  receiving  evidence  of  the  profits 
that  could  have  been  made  from  the  supplying  the  water  to 
these  mills,  as  a  step  to  the  ascertaining  how  much  the  value 
of  the  reservoir  had  been  depreciated  by  the  taking  of  the 
land  (/). 

Owners  of  coal  mines,  under  and  near  waterworks,  gave  the 
undertakers  notice,  under  s.  22  of  the  Waterworks  Clauses 
Act,  1847  (g),  that  they  intended  to  work  the  coal.  The 
undertakers  replied  by  a  counternotice  requiring  the  mine 
owners  not  to  work,  and  stating  then-  \\illingness  to  make 
compensation.  In  an  arbitration  to  assess  the  compensation, 
the  mine  owners  gave  evidence  to  prove  that  coal  rose  in 
value  after  the  date  of  the  counternotice ;  it  was  held,  that 
there  was  no  purchase  of  the  coal  or  transfer  of  the  property 
in  the  coal ;  that  the  question  was  not  what  was  the  value  of 
the  coal  at  the  date  of  the  counternotice,  but  what  would  the 


((})  Masters  and  Great  Western 
Rail.  Co.,  In  re,  [lUOl]  2  K.  B. 
84 ;  70  L.  J.  K.  B.  516. 

(<■)  Holt   V.  Gaslight   Sc   Coke 


Co.,  L.  R.  7  Q.  B.  728;  41  L.  J. 
Q.  B.  351. 

(/)  Ripley  v.  Great  Northern 
Rail.  Co.,  L.  R.  10  Ch.  435. 

if/)  10  it  11  Vict.  c.  17. 
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coal  owners,  if  they  liaJ  not  been  prohibited,  have  made  out     1*^^^  H- 
of  the  coal  during  the  time  it  would  have  taken  them  to  get '. '. 


it,  and  that  the  evidence  was  admissible  (Ji). 

In  estimating  the  amount  of  damages  arising  from  severance  Damages 
and  other  injuries,  from  the  execution  of  the  works,  it  is  !|^°^  ^acami 
presumed  that  the  arbitrator  should  not  generally,  in  the  case  modation 
of  a  railway,  treat  it  as  one  of  total  severance,  but  should 
remember  that  by  the  Eailways  Clauses  Act,  1845,  the  com- 
pany are   bound   to   make   such   means  of  communication 
between  the  severed  lands,  and  to  provide  such  drains,  and 
watering-places    for    cattle,   to    remedy   the   inconvenience 
caused  by  the  railway,  as,  in  case  of  dispute,  two  justices 
shall  appoint  (i). 

But  where  the  land  severed  is  agricultural  land,  having  Accommoda- 
,  1     -1  T  11  1  .  tion  works 

a  prospective  value  as  building  ground,  the  arbitrator  may  useless, 
treat  the  case  as  one  of  total  severance,  for  the  justices  have 
no  power  to  direct  accommodation  works  except  for  the 
present  use  of  the  land,  and  accommodation  works  for  agri- 
cultural purposes  would  be  useless  when  the  land  was  built 
upon  (k). 

Where  lands  are  compulsorily  taken  under  the  Defence  Adjoining 
Acts  (l),  and  the  Eanges  Act,  1891  (ni),  for  the  erection  of  joriously 
a  fort,  the  owner  is  entitled  to  compensation  for  the  injurious  ^Ht'cted. 
affection  of  his  adjoining  lands,  arising  from  the  natural  and 
ordinary  use  of  the  lands  taken  for  the  purpose  of  a  fort,  and 
the  firing  of  guns  placed  thereon  (n). 

It  has  been  decided  that  the  arbitrator  has  no  right  to  set  No  right 
out  approaches  to  the  severed  land,  though  the  claimant  call  approaches, 
on  him  to  do  so,  or  to  apportion  the  rent  of  the  premises 
affected  (o). 

Where  a  railway  company  under   their  special   act  were  May  consider 
empowered  to  take  a  portion  of  a  building  without  being 
obliged  to  take  the  whole  if  this  could  be   done  without 

(/()  Bwllfa,  &c.  Steam  Collieries  (0  The  Defence  Acts,  1842  to 

V.    Pontypridd   Waterworks  Co.,  1873. 

[1903]  A.  C.  426  ;  72  L.  J.  K.  B.  („,)  54  &  55  vict.  c.  54. 
805 

(6  Stat.  8  &  9  Vict.  c.  20,  ss.  ('J^  ?'}r''ifr'\^^^4^S?^^^  ^ 

68-75.     See  Manning  v.  Eastern  ^-  ^-  ^^^  5  ^^  L.  J.  K.  B.  91. 

Counties  Rail.  Co.,  12  M.  &  W.  (0)  Ware,  In  re,  9  Ex.  395 ;  23 

237  ;  13  L.  J.  Ex.  265.  L.  J.   Ex.  145.     See  Bourgoin  r. 

(/>■)  R.  V.  Brown,  L.  R.  2  Q.  B.  Montreal,  &c.  Rail.  Co.,  5  App. 

630 ;  36  L.  J.  Q.  B.  322.  Cas.  381. 
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"  material  detriment,"  to  the  remainder  of  the  property,  it 
.  was  held  that  the  arbitrator,  in  determining  whether  there 
was  material  detriment,  might  consider  the  sufficiency  of 
the  access  which  the  company  undertook  to  provide  to  the 
remainder  of  the  property  (p). 

Where  a  company  authorised  to  take  a  whole  stream, 
diverts  part  and  gives  notice  of  an  intention  to  divert  the 
remainder,  an  arbitrator  appointed  to  assess  damages  for  the 
injuriously  affecting  the  land  may,  it  seems,  give  compensa- 
tion at  once  for  the  injury  to  be  sustained  by  reason  of  the  loss 
of  the  whole  stream,  though  the  company  was  empowered  to 
take  portions  of  the  stream  from  time  to  time  (q). 

It  is  not  necessary  for  the  arbitrator  appointed  to  fix  the 
purchase  price  of  lands,  taken  by  the  promoters,  and  also  the 
compensation  for  damage  by  severance,  or  by  the  injurious 
effects  of  the  promoter's  works  on  the  claimant's  other  lands, 
to  make  separate  assessments  for  the  purchase  price  and  the 
damage.  One  joint  assessment  for  both  is  sufficient  (r). 
But  the  award  should  clearly  show  that  the  arbitrator  has 
included  both  items,  or  it  may  be  considered  uncertain  (.s). 

The  arbitrator  has  no  right  to  order  payment  of  money : 
only  to  assess  what  is  the  proper  amount  of  compensa- 
tion (t). 

If,  assuming  the  interest  of  the  claimant  to  be  such  as  he 
states,  and  that  he  has  the  right  to  compensation  which  he 
asserts,  the  arbitrator  find,  as  a  question  of  amount,  that  no 
damage  at  all  has  been  done  to  the  claimant  by  the  promoters, 
he  is  at  liberty  to  award  that  the  claimant's  land  or  interests 
tlierein  have  not  been  injuriously  affected,  and  need  not  assess 
him  any  compensation  («). 

If  the  arbitrator  be  of  opinion  that  the  landowner  has 
suffered  no  damage  by  severance,  it  is  better  that  he  should 
say  so  in  terms  in  his  award.     The  award,  however,  will  not 


(p)  Gouty  and  Manchester,  S:c. 
Rail.  Co.,  In  re,  [189G]  '2  Q.  B. 
439 ;  65  L.  J.  Q.  B.  025. 

(fj)  Stone  V.  Yeovil  Corporation, 
2  C.  P.  D.  99;  40  L.  J.  C.  P. 
137. 

(/•)  Bradshaw's  Arbitration,  12 
Q.  B.  502;  17  L.J.  Q.  B.  302. 

(n)  Wakefield  v.  Llanelly  Rail. 
&  Dock  Co.,  3  De  (i.  J.  &  S.  11. 


(/)  Bidder  v.  North  Stafibrd- 
shire  Rail.  Co.,  4  Q.  B.  D.  412, 
per  Bramwoll,  L.J.,  at  p.  424. 

(i(.)  R.  V.  London  tt  North 
Western  Rail.  Co.,  3  E.  &  B. 
443 ;  23  L.  J.  Q.  B.  185  ;  R.  v. 
Birani,  17  Q.  B.  909;  Bradbyand 
Southampton  Local  Bd. ,  In  re, 
4  K.  iV-  B.  1014 ;  24  L.  J.  Q.  B. 
239. 
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be  bad  if  he  simply  confine  his  award  to  the  assessment  of  the  ^'^"^  ^^■ 

^    •'  CH.  IX. 

value  of  the  land  taken  (x). 


An   arbitrator   has   no   right  to  enter  into  the  question  Arbitrator 

whether  the  promoters  are  excused  from  the  obligation  to  conBidcr 

pay  by  any  collateral  matter,   as  by  a  deed  or  release  of  ^^l'^^^'""'* 
X        ^T  n  1        •  -1    •  matter. 

damages  (y).  Nor  where  lessees  oi  a  coal  mme  claim  an 
absolute  right  for  a  term  of  years,  is  the  arbitrator  entitled 
to  consider  a  covenant  in  the  lease  empowering  the  lessor  to 
take  back  part  of  the  land ;  or  that  the  lessees  had  wished  for 
the  railway  of  which  they  afterwards  complained  (z). 

In  awarding  compensation  to  a  landowner,  the  arbitrator  Nor  possible 
ought  not  to  consider  the  possible  claims  by  tenants,  or  with  ten^jl^ts/ 
reference  to  them  give  the  landowner  a  larger  sum,  at  the 
same  time  directing  him  to  indemnify  the  company  against 
the  tenants'  claims  (a). 

Where  a  railway  company  had  been  in  possession  of  land  May  take  rent 
as  yearly  tenants  for  many  years,  and  afterwards  gave  notice  valuation. 
to  treat  for  the  purchase  of  the  land,  on  the  matter  being 
referred  to  arbitration  it  was  held  that  the  arbitrator  might 
properly  take  as  the  basis  of  his  valuation  of  the  land  the 
yearly  rent  which  the  company  was  paying.  The  court 
intimated  that  the  existence  of  circumstances  (not  merely 
temporary)  which  rendered  it  possible  for  the  landlord  to 
obtain  a  higher  rent  than  might  otherwise  be  expected  ought 
not  to  be  disregarded  (6). 

So  where  a  claim  is  made  by  a  reversioner  in  respect  of  a  Renewal  of 
licensed  house  let  on  lease  for  an  unexpu-ed  term  of  twenty -six  public  house, 
years,  the  arbitrator  may  take  into  consideration  the  possibility 
of  the  license  being  renewed  after  the  end  of  the  term  (c). 

A  tenant  from  year  to  year,  no  part  of  whose  land  is  taken  Yearly  tenant. 
by  a  railway  company,  but  whose  interests  in  his  land  are 
injuriously  affected  by  the  railway  works,  is  entitled  to  claim 
compensation  under  s.  68  of  the  Lands  Clauses  Act,  1845, 
and   is    not   bound  to  go  before  justices,  under   s.   121   of 

{x)    Beaufort     (Duke     of)     v.  (a)    Caledonian    Rail.    Co.     v. 

Swansea    Harbour     Trustees,    8      Lockhart,  3  Macq.  808. 

C   B.  N.  S.  146;  29  L.  J.  C.  P.  ^^^    gklon     (Earl)    ..     North 

/'n    -n  1         -IT        •  1     T^    1        Eastern  Rail.  Co.,  80  L.  T.  723. 
(y)    Byles   and   Ipswich   Dock       ^^^  ^^^^^^^^^^  ^-^^  j^^  j^^ 

Commrs.,  In  re,  11  Ex.  404 ;  2o  n^gQ^l  1  1.  R.  433. 

L.  J.  Ex.  53.  '-         -' 

(z)  Dare  Valley  Rail.  Co.,  In  re,  (c)  Belton   v.  London    County 

L.  R.  6  Eq.  429;  37  L.  J.  Ch.  719.  Council,  62  L.  J.  Q.  B.  222. 
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the  act,  to  obtain  an  assessment  of  the  compensation  due 
-  to  him  ('/). 

But  if  any  part  of  his  land  is  taken,  and  he  be  required  to 
give  up  possession  of  it  before  the  expiration  of  his  term,  he 
can  only  apply  to  justices  to  assess  the  compensation  (e). 

A  lessee  held  lands  under  a  thirty  years'  lease,  determinable 
as  to  any  part  of  the  lands  by  three  months'  notice  in  writing 
from  the  lessor.  On  14th  May,  1891,  a  railway  company 
served  the  lessee  with  notice  to  treat  as  to  a  part  of  the  lands, 
but  no  steps  were  taken  by  either  party  under  the  notice.  On 
June  30th,  1892,  the  lessor  gave  to  the  lessee  three  months' 
notice  to  determine  the  tenancy  of  that  part  of  the  lands, 
and  on  July  20th  the  railway  company  required  and  took 
possession  of  the  land  under  ?.  So  of  the  Lands  Clauses  Act, 
1845. 

It  was  held  that,  as  no  proceedings  had  been  taken  under 
the  notice  to  treat,  the  magistrate  had  jurisdiction,  under 
s.  121,  to  determine  the  amount  of  compensation  (/).  In 
subsequent  proceedings  in  the  same  matter  on  a  case  stated 
by  the  magistrate,  it  was  held  by  the  Court  of  Appeal  that, 
assuming  the  lessee  was  entitled  to  compensation  for  injury 
to  the  remainder  of  his  lands  by  severance  during  the  residue 
of  his  term,  the  magistrate  had  no  jurisdiction  under  s.  121, 
but  the  compensation  must  be  assessed  by  arbitration  or  a 
jury  under  s.  68  of  the  act,  and  that  the  compensation 
could  not  be  assessed  partly  under  s.  121  and  partlv  under 
s.  68  (ff). 

A  claim  under  s.  68  is  not  a  claim  for  damages  in  respect 
of  a  tort,  but  a  claim  of  a  right  to  compensation  for  damage 
which  may  be  done  in  the  lawful  exercise  of  statutory 
powers,  and  such  a  claim  may  be  assigned  (Ji). 

An  arbitrator,  in  settling  the  amount  of  compensation  in 
respect  of  minerals,  left  unworked  under  or  near  a  railway 
in  consequence  of  a  notice  from  the  railway  company  to 
the  mine  owner,  under  s.  78  of  the  Eailway  Clauses  Act, 


{<})  R.  r.  Sheriff  of  Middlesex, 
In  re  Soniers  r.  Metropolitan  Rail. 
Co.,  31  L.  J.  Q.  B.  201. 

(e)  R.  V.  Great  Northern  Rail. 
Co.,  2  Q.  B.  D.  151 ;  46  L.  J. 
Q.  B.  4. 

(O  R.  V.    Kenned}-,    [1893]  1 


Q.  B.  533 ;  62  L.  J.  M.  C.  168. 

(g)  Bexley  Heath  Rail.  Co.  r. 
North,  [1894]  2  Q.  B.  579;  64 
L.  J.  M.  C.  17. 

(h)  Dawson  r.  Great  Northern 
it  Citv  Rail.  Co.,  [1905]  1  K.  B. 
200  :  74  L.  .T.  K.  B.  190. 
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1845  (i),  has  no  iurisdiction  to  award  interest  upon  the  sum      P-^-i't  H- 

awarded  as  compensation  from  the  date  of  the  notice  to  the — 

date  of  the  award ;  for  the  matter  to  be  determined  is  not 
what  is  the  price  to  be  paid  as  upon  a  sale,  but  what  is  the 
sum  to  be  assessed  by  way  of  compensation  {7c). 

It  has  been  held  in  the  Court  of  Appeal,  that  an  arbitrator  Power  to  state 
under  the  Lands  Clauses  Act  has  power  to  state  a  special  case  ^  special  case, 
in  his  award,  on  the  ground  that,  as  the  appointment  of  an 
arbitrator  is  by  the  statute  to  be  deemed  a  submission  to 
arbitration,  the   reference   became   a   reference   by   consent 
under  the  Common  Law  Procedure  Act,  1854  (/). 

The  Arbitration  Act,  1889  (m),  which  by  s.  24  is  to  apply  Under  Arbi- 
to  every  arbitration  under  any  act,  whether  passed  before  or  /g^gg'^"  '  ^  ' 
after  it,  except  in  so  far  as  the  Arbitration  Act  is  inconsis- 
tent with  it,  enacts,  by  s.  7,  that  "  the  arbitrators  or  umpire 
acting  under  a  submission  shall,  unless  the  submission 
expresses  a  contrary  intention,  have  power  .  .  .  (b)  to 
state  an  award  as  to  the  whole  or  part  thereof  in  the  form  of 
a  special  case  for  the  opinion  of  the  court,"  and,  by  s.  19, 
that  an  arbitrator  may  "  state  in  the  form  of  a  special  case 
for  the  opinion  of  the  court  any  question  of  law  arising  in 
the  course  of  the  reference." 

By  s.  34  of  the  Lands  Clauses  Act,  1845,  "  All  the  costs  of  Costs  of 
any  such  arbitration,  and  incident  thereto,  to  be  settled  by  .^^(j  award, 
the  arbitrators,  shall  be  borne  by  the  promoters  of  the  under- 
taking, unless  the  arbitrator  shall  award  the  same  or  a  less 
sum  than  shall  have  been  offered  by  the  promoters  of  the 
undertaking,  in  which  case  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  the  costs  of  the  arbitra- 
tors shall  be  borne  by  the  parties  in  equal  proportions." 

This  provision  applies  not  only  to  references  respecting  the 
purchase  price  of  lands  taken,  but  also  to  arbitrations  concern- 
ing the  compensation  to  be  paid,  under  s.  68,  for  lands  being 
injuriously  affected  by  the  works  of  the  promoters  (n). 

Sect.  34  also  applies  where  an  offer  is  made  by  the  pro- 
moters of  the  undertaking  under  s.  38  of  the  act,  for  the 
interest   in   lands  sought   to  be  compulsorily  purchased  by 

(i)  8  &  9  Vict.  c.  20.  Commrs.,  1  C.  P.  D.  402. 

h)  Richard  and  Great  Western  (»i)  52  &  53  Vict.  c.  49. 

Rail  Co.,   In  re,  [1905]  1  K.  B.  (n)  South  Eastern  Rail.  Co.  v. 

G8;  74  L.  J.  K.  B.  9.  Richardson,  21  L.  .J.  C.  P.  122 

(0  Rhodes  v.  Airedale  Drainage  15  C.  B.  810. 
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Part  II.     them,  and  for  the  damage  to  be  sustained  by  the  claimant 

CH.  IX.  .  °  "^ 

by  the  execution  of  the  works.     Such  offer  by  the  promoters 

is  not  abrogated  by  a  notice,  given  by  the  claimant  under 
s.  23  of  the  act,  of  his  desire  to  have  the  compensation  settled 
by  arbitration.  Therefore,  if  the  sum  offered  by  the  promo- 
ters under  s.  38  is  not  less  than  that  awarded  to  the  claimant 
by  the  arbitrator,  the  claimant  must  bear  his  own  costs  of 
the  arbitration  (o). 
Settling  cosls.  Although  s.  34  says  the  costs  are  to  be  settled  by  the 
"arbitrators,"  it  means  the  party  who  makes  the  award, 
whether  arbitrator,  arbitrators  or  umpire,  and  he  may  settle 
them  by  a  separate  instrument,  though  the  time  for  making 
the  award  has  expired  (p). 
Award  ultra  If  the  arbitrator  proceeds  with  the  arbitration  without 
authority  he  has  no  power  to  award  costs  {q). 

Where  an  offer  was  made  by  the  promoters  but  was  after- 
wards withdrawn  with  the  acquiescence  of  the  claimant,  it  was 
held  that  the  parties  were  in  the  same  position  as  if  no  offer 
had  been  made,  and  that  the  claimant  was  entitled  to  his 
costs  although  the  arbitrator  awarded  a  less  sum  than  that 
which  had  been  offered  (?■). 
WTien  arbi-         And  where  a  local   act   incorporated   the   Lands  Clauses 
specially         Consolidation   Act,    1845,    but   directed  that  the  arbitrator 
appointed,      to   assess   the   compensation   should   be    appointed   by  the 
Board  of   Trade,  a  person  injured   by  the  works  was   held 
entitled  to  costs  under  s.  34,  above  set  forth  (s). 
Costs  of  When  lands  are  taken  compulsorily  by  a  local  board  under 

■whenknd  ^^^®  Public  Health  Act,  1875,  the  arbitration  proceedings  are 
taken  uniier  uuder  the  Lands  Clauses  Acts  which  are  incorporated,  and  not 
Act.  under  the  Public  Health  Act ;  and  when  the  promoter's  offer 

is  too  low,  the  claimant  has  a  right  to  the  costs  of  the  arbitra- 
tion though  the  award  is  silent  as  to  costs,  and  though  s.  180 
of  the  Puljlic  Health  Act  leaves  the  costs  of  references  under 
Costs "  of        that  act  in  the  discretion   of  the  arbitrator  {t).     When  an 
quent'on-        arbitrator  awarded  a  sum  for  compensation  under  the  Public 
reference." 

(o)  Lascelles  v.  Swansea  School  (/•)  Foster  v.  Sheflield  Corpora- 

Bd.,  0!>  L.  J.  Q.  B.  24.  tioii,  72  L.  T.  549. 

(»)  (jlould  V.  Staffordshire  I'ot-  /  \  at  ^         i;4-,„  r»;„j..,;„4.  t?   -i 

,     -'^A.r  ,            ,     /^<       -  t:i      oi  i  (s)  Metropolitan  District  Kail, 

teries  VViiterworks  Co. ,  olliX.  214  ;  ^^^     ,.,      '      r    \..     n,„    /lor;. 

1<)  L.  J.  Ex.  281.  ^,f-.  ^\^)-^n^^'  &  M>V  Ca«-  42o ; 

(,l)  London  &  North  Western  ''^^••^-  '^^  ^-  ^*' 

Rail.  Co.  V.  Walker,  [lOO.'i]  A.  C.  (0  Rayner,  Ex  parte,  3  Q.  B. 

280.  D.  44(5  ;  47  L.  J.  Q.  B.  G(iO. 
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Health  Act,  1875,  but  said  notlurifr  as  to  costs,  the  court  on      Pai't  l^- 

CH    IX 

a  motion  remitted  the  award  to  the  arbitrator  to  decide  as  to  '- 


them,  and  directed  him  also  to  deal  with  the  costs  of  the 
motion,  he  having  power  under  s.  180  (13)  over  the  costs  "of 
and  consequent  on  the  reference  "  (w). 

But  under  this  section  he  has  no  power  to  award  costs  to 
a  wholly  unsuccessful  party  (x). 

By  the  Epping  Forest  Act,  1878,  the  conservators  were  Costs  of 
entitled  to  purchase  certain  lands  at  a  price  to  be  fixed  by  j.^rt  of  costs 
the  statutable  arbitrator,  who  had  power  to  award  costs  and  "f  purchuse. 
order  taxation.     The   arbitrator   fixed   the   price,    ]jut   said 
nothing  about  costs  in  his  award.     The  money  was  paid  into 
court.     It  was  held  that,  under  s.  80  of  the  Lands  Clauses 
Act,  1845,  which  was  incorporated,  the  conservators  were  liable 
to  pay  the  costs  of  the  arbitration,  as  part  of  the  costs  of  the 
reasonable  charges  and  expenses  incident  to  the  purchase  and 
taking  of  the  lands  (y). 

Where  a  landowner  claimed  compensation  for  land  taken  Separating 
by  a  company,  and  also  for  damage  to  other  lands  of  his,  by 
reason  of  the  company's  works  affecting  some  wells  on  them 
at  a  little  distance  from  the  portion  taken,  and  the  company 
offered  compensation  for  the  land,  but  nothing  for  the  alleged 
injury,  and  the  award  gave  him  compensation  to  a  greater 
amount  than  the  company  offered  for  the  land,  but  adjudged 
that   the  other   lands  were  not  injuriously  affected  by  the 
company's    works,    the  court   held   that,   as  the   claims   in  No  costs  of 
respect  of  the  land  taken  and  the  other  land  alleged  to  be  n,'^tiiin^  found 
injured  were  clearly  separable,  the  umpire  had  done  right  due. 
in  assessing  the  claimant's  costs  as  to  the  land  taken,  and  in 
refusing  to  assess  him  any  costs  in  respect  of  the  rejected 
claim  (z). 

When  land  is  taken  by  a  railway  company,  and  the  pur-  No  lien  on 
chase  price  assessed  by  arbitration,  the  vendor  has  no  lien  on  *°    °^  ^°^  ^' 
the  land  taken  for  the  costs  of  the  arbitration  payable  to  him 
by  the  company  (a).     But  a  tenant  for  life  will  be  allowed  Claim  on  fund 
the  costs  of  the  reference  properly  incurred  by  him  out  of  the 

(m)  Peake    v.    Finchley    Local  (2)  R.    v.    Biram,     17    Q.    B. 

Bd.,  57  L.  T.  882.  969. 

(x)  Barnett    and    Eccles    Cor- 
poration, In  re,  65  J.  P.  757.  («)  Ferrers  (Earl)  r.  Staflbrd  & 

(y)  Pardoe   v.    Epping    Forest  Uttoxeter  Rail,  Co.,  L.  R.  13  Eq. 

Conservators,  W.  N.  (1882),  33.  524  ;  41  L.  J.  Ch.  362. 
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Convevance 
Dot  condition 
precedent. 


Taxation  bv 

the  master. 


purchase  price,  ■when  paid  into  court,  if  entitled  to  them  from 
^  the  promoters  {h). 

"WTien  a  person  is  entitled  to  costs  of  an  arbitration  for 
lands  taken  under  the  Lands  Clauses  Acts,  it  is  not  a  con- 
dition precedent  to  his  right  to  recover  them  that  he  should 
have  executed  a  conveyance  of  the  lands  (c). 

The  Lands  Clauses  (Taxation  of  Costs)  Act,  1895  (d), 
enacts  that :  "  T^''here  under  the  Lands  Clauses  Consolidation 
Act,  1845,  or  any  act  incorporating  the  same,  any  question  of 
disputed  compensation  is  determined  by  the  verdict  of  a  jury 
or  by  arbitration,  the  costs  of  and  incidental  to  the  inquiry 
or  to  the  arbitration  and  award  (as  the  case  may  be)  shall,  if 
either  party  so  requires,  be  taxed  and  settled  as  between  the 
parties  by  one  of  the  masters  of  the  supreme  court,"  &c. 

This  clause  is  substituted  for  s.  1  of  the  Lands  Clauses 
Act,  1869,  which  contained  practically  identical  provisions 
with  regard  to  arbitration.  It  was  decided  under  the  repealed 
section  that  the  award  need  not  say  anything  about  costs,  for 
the  statute  gives  the  right  to  them,  and  the  master  may  settle 
the  amount  (<?),  and  that  the  court  could  not  review  his 
taxation,  for  he  taxed,  not  as  officer  of  the  court,  but  as  a 
persona  designata  (/). 

The  repealed  section,  according  to  Lush,  J.,  applied  only 
to  arbitrations  pure  and  simple  begun  and  carried  on  within 
the  Lands  Clauses  Acts,  and  did  not  attach  when  there  was  a 
special  agreement  of  reference  concerning  matters  not  within 
those  acts  (g). 

An  award  directed  that  a  company  should  pay  the  costs  of 
the  award,  including  the  costs  of  preparing  the  award.  The 
company  took  up  the  award,  and  paid  the  amount  fixed  by 
the  arbitrator  for  so  doing,  including  a  biU  of  costs  of 
solicitors  employed  by  the  umpire  to  draw  up  the  award  ;  it 


(6)  Berkley's  (Earl  of)  WiU,  In 
re,  L.  R.  10  Cli.  56;  44  L.  J.  Ch. 
3 ;  Perpetual  Curate  of  Whit- 
worth,  Ex  parte,  24  L.  T.  I2G. 

('•)  Capel  i:  Great  Western 
Rail.  Co.,  11  Q.  B.  D.  345 ;  52 
L.  J.  Q.  B.  :348. 

(d)  58  A-  59  Vict.  c.  11.  See 
Appendix  of  Statutes. 

(e)  Metropolitan  District  Rail. 
Co.  I'.  Sharpe,  5  App.  Cas.  425 ; 
5<)  L.   .1.  g.  B.  14:  Rayner,   Ex 


parte,  3  Q.  B.  D.  446  :  47  L.  .T. 
Q.  B.  660. 

( f)  Owen  !■.  London  tV:  North 
Western  Rail.  Co.,  L.  R.  3  Q.  B. 
54  ;  Sandback  Trustees  v.  Xorth 
Staffordshire  Rail.  Co.,  3  Q.  B. 
D.  1 ;  Slirewsbury  (Earl  of)  v. 
Wirral  Rail.  Committee,  [1895]  2 
Ch.  812  ;  64  L.  J.  Ch.  850. 

(fl)  Doulton  r.  Metropolitan 
Bd!  of  Works,  L.  R.  5  Q.  B.  333  ; 
39  L.  J.  Q.  B.  l»w. 


AWARD   UNDER   THE    LANDS   CLAUSES   ACT.  285 

was  held  that  the  bill  was  taxable  under  ss.  38  and  41  of  the      ^^^'^  ^^• 

CH. IX. 

Solicitors  Act,  1843  (h),  and  not  under  tlie  Lands  Clauses 


Act,  1895  (i). 

If  the  solicitor  whom  the  claimant  employs  to  conduct  the  No  costs 
arbitration  is  uncertificated,  or  not  duly  qualified,  the  claimant,  3^,iicitor  un- 
thougli  he  be  otherwise,  by  the  result  of  the  award,  entitled  certiticatcd. 
to  his  costs  from  the  promoters,  and  though  he  was  not,  during 
the  arbitration,  aware  of  the  disqualification,  cannot  recover 
from  the  promoters  anything  for  costs  or  disbursements,  the 
prohibition  in  the  statute  37  &  38  Vict.  c.  G8,  s.  12,  being  clear 
and  express  (/j). 

It  is  advisable  that  the  award  should  recite  all  those  facts  What  recitala 
which  are  necessary  to  give  the  arbitrators  jurisdiction.  It  tjie  award, 
should  therefore  shortly  allege  tlie  right  of  the  promoters 
of  the  undertaking  under  their  act  to  take  the  lands  in 
question,  their  notice  to  the  party  offering  to  treat  for  the 
purchase  of  his  interest,  the  claim  by  the  party  for  com- 
pensation, the  statement  of  the  nature  of  liis  interest,  the 
disagreement  respecting  the  amount  of  compensation,  the 
demand  by  the  party  to  have  the  matter  settled  by  arbitra- 
tion, the  appointment  of  the  arbitrators  and  umpire,  the 
delivery  to  them  of  such  appointments,  and  the  making  and 
subscribing  by  them  of  the  declaration  required  by  the  act, 
before  entering  on  the  matters  referred. 

A  misdescription  or  variance  in  the  statement  of  the  sub-  Misdescrip- 
ject-matter  on  which  they  profess  to  award  is  a  serious  jg^f.^atter. 
error.  Thus,  if  they  be  appointed  to  ascertain  the  amount  of 
compensation  to  be  paid  to  a  party  for  his  interest  in  the 
land  required  by  the  promoters,  and  they  award  in  terms 
respecting  the  value  or  the  fee  simple  of  the  land,  grave 
questions  may  be  raised  respecting  the  validity  of  their 
decision  (/). 

The  award  must  be  in  writing,  and  is  to  be  delivered  to  Delivery  of 
the  promoters ;  and  the  latter,  on  demand,  at  their  own  prom'ote^rs. 
expense,  are  to  furnish  the  otlier  party  with  a  copy  (in). 

(h)  6  &  7  Vict.  c.  73.  (0  See  Barker  v.  North  Staf- 

(i)  Collyer-Bristow  &   Co.,  In  fordshire  Rail.   Co.,  2  De  G.   & 

re,  [1901]  2  K.  B.  839  ;    70  L.  J.  Sm.  55 ;  North  Staffordshire  Rail. 

K.  B.  941.  Co.  and  Landor,  In  re,  2  Ex.  235  ; 

(/:)  Fowler  v.   Monmouthshire  17  L.  J.  Ex.  350. 

Rail.   &c.  Co.,  4  Q.  B.  D.  334  ; 

48  L.  J.  Q.  B.  457.  ("0  §  ^^'  9  Vict.  c.  18,  s.  35. 
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Claimant 
should  not 
take  up 
award. 


Compelling 
promoters  to 
take  up 
award. 

Keturn  to 
mandamus. 


Declaration  to 
be  annexed  to 
award. 


A  mandamus  will  issue  to  compel  the  promoters  to  take 
up  the  award  if  they  neglect  to  do  so,  and  they  are  bound 
to  pay  the  arbitrator  his  fees  on  taking  it  up,  for  he 
has  a  lien  on  the  award  which  the  statute  does  not  take 
away  (?i). 

The  promoters,  although  they  join  in  the  arbitration  under 
protest,  must  take  up  the  award  and  furnish  a  copy  to  the 
claimants,  and  a  mandamus  may  be  granted  to  compel  them 
to  do  so,  but  the  validity  of  the  award  may  be  contested 
afterwards  (o). 

If  the  claimant,  being  entitled  to  the  costs  of  the  arbitra- 
tion, takes  up  the  award  and  pays  the  arbitrator's  charges 
instead  of  waiting  till  the  promoters  do  so,  he  cannot  recover 
the  sum  so  paid  by  action  against  the  promoters.  The  amount 
so  paid  is  not  part  of  the  costs  of  the  arbitration  (2?). 

It  has  been  held  that  the  Court  of  Chancery  has  no  juris- 
diction to  order  the  promoters  to  take  up  the  award  (q) :  but 
an  order  to  that  effect  was  made  in  one  case  by  Jessel,  M.E.  (?*). 

A  return  that  the  claimant's  premises  had  not  been  in- 
juriously affected  by  the  works  is  a  good  answer  to  a 
mandamus  (s). 

The  declarations  made  and  subscribed  by  the  arbitrators  or 
umpire,  before  entering  upon  the  matters  referred,  must  be 
annexed  to  the  award  when  made  (f). 

Where  the  arbitrators  did  not  enter  on  the  consideration  of 
the  matters  referred,  and  in  consequence  of  their  disagreeing 
as  to  an  umpire,  the  umpire  was  appointed  by  the  Board  of 
Trade,  and  he  made  the  declaration  required  by  the  statute  ; 
on  an  objection  to  the  award  because  of  the  omission  of  the 
arbitrators  to  make  the  statutory  declarations  in  due  time,  it 
seems  to  have  been  considered  unnecessary  for  them  to  make 
the  declarations  (u). 


(n)  R.  V.  South  Devon  Rail.  Co., 
15  Q.  B.  1043  ;  20  L.  J.  Q.  B. 
145.  See  R.  v.  West  Midland 
Rail.  Co.,  low.  R.  583. 

(o)  London  &  North  Western 
Rail.  Co.  V.  Walker,  [WOO]  A.  C. 
109  ;  69  L.  J.  Q.  B.  3(J7. 

(p)  Shrewsbury  (Earl  of)  v. 
Win-ill  Hail.  Coniiiiittee,  [1895]  2 
Ch.  812. 


((/)  The  Sutton  Harbour  Co.  v. 
Hitchens,  16  Beav.  381. 

(/•)  Harper  and  Great  Eastern 
Rail.  Co.,  In  re,  L.  R.  20  Eq.  39, 
at  p.  40. 

(.s)  R.  V.  Cambrian  Rail.  Co., 
L.  R.  4  Q.  B.  320 ;  38  L.  J.  Q.  B. 
198 

(0  8  &  9  Vict.  c.  18,  s.  33. 

(//)  Bradshaw's  Arbitration,  12 
Q.  B.  562  ;  17  L.  J.  Q.  B.  362. 
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"No  award  made  with  respect  to  any  question  referred  to      PartII. 
arbitration,  under  the  provisions  of  this  or  the  special  act, 


shall  be  set  aside  for  irregularity  or  error  in  matter  of  ^J^  throu^'h 
form  "  (x).  Ordering  a  company  to  2^'^'!/  '^'i  amount,  though  error  in  form, 
wrong,  is  an  error  in  form  only  (?/). 

The  time  for  moving  to  set  aside  an  award  under  the  Lands  Time  for 
Clauses  Acts  is  regulated  by  the  same  rules  of  the  Supreme  |^°de"awanL 
Court  as  are  applicable  to  other  awards,     (See  post,  Pt.  III., 
oh.  7,  s.  2)  (z). 

Moving  to  set  aside  the  award  for  objections  of  weight,  Muving  to  set 
though  ultimately  overruled,  is  not  such  a  wilful  refusal  to  ^q^  ^r^r  jjo-i^t 
receive  the  money  awarded  as  will  disentitle  the  claimant  to  to  costs  of 
the  costs  of  making  out  his  title  under  s.  80  of  the  Lands 
Clauses  Consolidation  Act,  1845  (a). 

The  making  of  an  award  which  has  assessed  the  compensa-  Award  not 
tion  on  the  assumption  that  the  railway  would  cross  two  deviation 
public  roads  by  passing  under  them  in  a  cutting,  does  not 
preclude  the  company  from  exercising  their  powers  of  divert- 
ing one  of  these  roads.     If  the  claimant  is  injured  by  the 
change,   he   may  demand   further  compensation   (h).      But  But  enforce- 
subject  to  the  exercise  of  such  a  statutory  power,  a  notice  ^^^  coiitract?' 
to  take  lands  given  by  a  railway  company,  and  the  fixing 
the  amount   of  compensation  by  arbitration,  together  con- 
stitute a  contract  for  sale  and  purchase,  which  a  court  of 
equity   will  enforce   at   the    instance   of  the   claimant    (c). 
The   promoters   may,   after  paying   the    sum   awarded   into 
court,  take  possession  of  the  land  though  proceedings  to  set 
aside  the  award  are  pending  (d). 

(ii.)  Under  the  Agricultural  Holdings  Acts,  1883  to  1900.] —  Kequisites  of 
In  awarding  under  the  Agricultural  Holdings  Acts,  1883  to  '^^'^^  ' 
1900  (e),   the  arbitrator,  if  the  arbitration  is  before  a  single 

(x)  8  &  9  Vict.  c.  18,  s.  37.  &    Halstead    RaiL    Co.,    Wood, 

0/)  Harper    v.    Great  Eastern  V.-C,  6  L.  T.  N.  S.  709. 

Hail.    Co.,  L.   R.   20  Eq.  39;  44  {<■)  Regent's  Canal  Co.  r.  Ware, 

L.   J.   Ch.   507.     See  Lindsay  v.  23  Beav.  575 ;  26  L.  J.  Ch.  566  ; 

Direct    London    &     Portsmouth  Mason  v.  The  Stokes  Bay  Rail. 

Rail.  Co.,  19  L.  J.  Q.  B.  417.  Co.,  32  L.  J.  Ch.  110. 

(z)  As    to    old     practice,     see  {d)  Lambert    v.    Dublin,     &c. 

Harper^'.  Great  Eastern  Rail.  Co.,  Rail.  Co.,  25  L.  R.  Ir.  163. 

L.  R.  20  Eq.  39;  44  L.  J.  Ch.  507.  {«)  46  &  47  Vict.   c.  61  ;  53  & 

(a)  Bradshaw,    Ex    parte,     17  54  Vict.   c.  57  ;  58  &  59  Vict.  c. 

L.  J.  Ch.  454.  27  ;  and  63  &  64  Vict.  c.  50.     See 

(6)  Selby  v.  The  Colne  Valley  Appendix  of  Statutes. 
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HOW   TO   AWARD. 


Part  1 1. 

CH.  IX. 


Costs. 


Special 

agreement. 


arbitrator,  shall  on  the  application  of  either  party  specify  the 
amount  awarded  in  respect  of  any  particular  improvement 
or  improvements,  and  the  award  shall  fix  a  day  not  sooner 
than  one  month  nor  later  than  two  months  after  the  delivery 
of  the  award  for  the  payment  of  the  money  awarded  for  com- 
pensation, costs,  or  otherwise,  and  shall  be  in  such  form  as 
may  be  prescribed  by  the  Board  of  Agriculture. 

The  award  shall  be  final  and  binding  on  the  parties,  and 
the  costs  of  and  incidental  to  the  arbitration  and  award  shall 
be  in  the  discretion  of  the  arbitrator. 

The  parties  may  agree  in  writing  that  there  shall  not  be 
a  single  arbitrator,  in  which  case  each  shall  appoint  an 
arbitrator  and  the  arbitrators  shall  appoint  an  umpii'e,  and 
the  same  regulations  apply  to  the  proceedings  as  in  the  case 
of  a  single  arbitrator  (/). 

It  was  decided  under  the  Agricultural  Holdings  Act,  1883, 
that  the  arbitrator  could  not  under  s.  20  award  costs  as 
between  solicitor  and  client  (jg),  and  this  decision  seems  to 
be  equally  applicable  to  the  provisions  with  regard  to  costs 
in  the  act  of  1900. 

These  acts  do  not  prevent  a  landlord  and  tenant  making 
a  special  agreement  as  to  the  assessment  of  compensation  in 
respect  of  matters  relating  to  the  tenancy,  and  if  such  an 
agreement  be  made  it  may  be  enforced  by  action,  and  the 
procedure  under  the  act  does  not  apply  (7t), 

Where  it  appeared  on  the  face  of  an  award,  made  in  an 
arbitration  under  the  act  of  1883,  that  compensation  had 
been  given  in  respect  of  matters  not  within  the  act,  it  was 
held  that  the  parties  could  not,  by  their  consent,  give  juris- 
diction to  the  county  court  judge  to  enforce  the  award  under 
s.  24  of  that  act  {i). 


Public  Health      (ill.)  Under  the  Public  Health  Act,  1875.]— By  s.  308  of 

Act,  1875.       j-jj^  Public  Health  Act,  1875  {h),  it  is  provided  that,  "  Where 

any  person  sustains  any  damage  by  reason  of  the  exercise  of 


(/)  63  &  64  Vict.  c.  50,  Second 
Schedule. 

(7)  Grifliths  and  Morris,  In  re, 
[18!).^]  1  Q.  15.  860;  64  L.  J.  Q. 
B.  386. 

(/()  Newby  v.  Eckersley,  [1899] 
1  Q.  P>.  465  ;    68  L.  J.  Q.  P..  2()1 ; 


Pearson  and  I'Anson,In  re,  [1809] 
2  Q.  B.  618;  68  L.  J.  Q.  B.  878. 
See  63  &  64  Vict.  c.  50,  s.  1  (5). 

(/)  Farquharson  v.  Morgan, 
[1894]  1  (.1  B.  552 ;  63  L.  J.  Q.  B. 
474. 

(A)  38  &  39  Vict.  c.  55. 
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any  of  the  powers  of  this  act  iu  relation  to  any  matter  as  to     P-^'^t  II. 

OH    IX 

which  he  is  not  himself  in  default,  full  compensation  shall  be '- — '- 


made  to  such  person  by  the  local  authority  exercising  such 
powers,  and  any  dispute,  as  to  the  fact  of  damage  or  amount 
of  compensation,  shall  be  settled  by  arbitration  in  manner 
provided  by  this  act." 

If  a  claim  is  made  under  this  section,  the  arbitrator,  not-  Amount  may 
withstanding  that  the  local  authority  dispute  their  liability  to  before 
compensate,  must  proceed  as  in  case  of  a  claim  under  s.  G8  liatjility- 
of  the  Lands  Clauses  Act.     He  must  assess  the  amount  of 
compensation.     The  parties  who  dispute  their  liability  may 
raise  the  question  of  liability  by  way  of  defence  to  an  action 
on  the  award  (/). 

When  meat  is  seized  by  a  local  authority  as  being  unfit  for  Compensa- 
food,  but  the  justice  refuses  to  condemn  it  and  makes  no  order 
as  to  costs ;  on  an  arbitration  subsequently  taking  place  under 
s.  308,  the  arbitrator  may  include,  as  part  of  the  "  full  com- 
pensation "  awarded,  the  costs  reasonably  incurred  by  the 
owner  in  opposing  the  proceedings  (m). 

But  "  full  compensation  "  does  not  include  extra  costs  of 
legal  proceedings,  which  have  been  incurred,  over  and  above 
the  taxed  party  and  party  costs,  by  a  person  against  whom 
the  local  authority  has  unsuccessfully  proceeded  (n). 

Even  although  the  meat  has  been  condemned  as  unsound 
by  the  justice,  under  s.  117,  the  arbitrator  may  find  that  it 
was  not  unsound  in  fact  and  may  award  compensation  upon 
that  basis,  and  such  finding  will  be  conclusive,  although  he 
has  no  jurisdiction  to  determine  the  question  of  liability  (o). 

Mere  refusal  to  acknowledge  the  jurisdiction  of  the  arbi- 
trator will  not  take  away  his  authority ;  some  prima  facie 
reasonable  ground  for  disputing  it  must  be  shown  (|;). 

(0  Brierly  Hill  Local   Bd.    v.  tion,  [1900]  2  Q.  B.  423 ;  69  L.  J. 

Pearsall,    9   App.    Cas.    595 ;    54  Q.  B.  834. 
L.  J.  Q.  B.  25.  (o)  Walshaw  v.  Brighouse  Cor- 

(m)  Bater  v.   Birkenhead  Cor-  Po^-ation,  nbi  supra      See  Davies 

poration,  [1893]  2  Q.    B.  77  ;    62  ^'^^    Rhondda     Urban     District 

L.   J.   M.    C.    107;    Walshaw  v.  ^'^'^'f'^'    ^^   ''f'  f  }'-    T-.  ^9^, 

Brighouse    Corporation    [1899]  2  ^l^c^  appears  to  be  inconsistent 

Q.    B.    286 ;     68    L.    J.    Q.    B.  ""')''  the  case  m  the  C.  A.  above 

028  referred  to. 

(2-»)  Burgess  y.  Northwich  Local 

(n)  Barnett  v.  Eccles  Corpora-  Bd.,  37  L.  T.  355. 


E.  U 
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CHAPTEK  X. 

THE  AWARD  REFERRED  BACK  TO  THE   ARBITRATOR. 


SECTION   I. 

HOW   AWARDS   AEE   EEFEREED    BACK. 

Part  II.     FoRMEELY,  if  au  award  were  defective,  the  court  could  not, 

^°"  ^-  ^-  ^-    without  consent,  send  it  back  to  the  arbitrator  to  amend  it. 

They  could  only  set  it  aside. 

Power  to  refer      The  Arbitration  Act,  1889  (a),  now  pro\'ide3  that  in  all 

the  \Xtra-    cases  of  reference  to  arbitration  the  court  or  a  judge  may, 

lion  Act,         from  time  to  time,  remit  the  matters  referred  or  any  of  them 

1889 

to  the  reconsideration  of  the  arbitrators  or  umpire. 

Ou  reference       Under  E.  S,  C.  Order  XXXVI.  r.  52,  which  deals  with  refer- 

trial.  ences  for  trial,  the  court  "  may  remit  the  cause  or  matter  or 

any  part  thereof  for  re-trial  or  further  consideration  to  the 

On  reference   same  or  any  other  referee."     And  it  has  the  same  power  in 

for  report.       respect  of  the  report  of  a  referee  appointed  to  inquire  and 

report  (rr.  5-4  and  55).     These  provisions  apply  where  any 

cause  or  matter  or  any  question  or  issue  of  fact  therein  is 

referred  to  a  special  referee  or  arbitrator  (5). 

Applies  to  all      Sect.  10  of  the  Arbitration  Act,  1889,  in  great  measure 

references  by  f,j^Q.^yg  ^\^q  provisions  of  s.  8  of  the  Common  Law  Procedure 

compulsion  or  ^ 

consont.  Act,  1854  (now  repealed),  which  applied  to  all  compulsory 

references  under  the  act,  and  to  all  references  by  consent  of 
parties  where  the  submission  was  or  might  be  made  a  rule  of 
court  (c). 

(a)  52  &  53  Vict.  c.  49,  ss.  10,  383  ;  25  L.  J.  Q.  B.  201 ;  MiUs  v. 
16.  The  Bowyer's  Society,  3  Kay  & 

(b)  Order  XXXVI.  r.  55c.  J.   60  ;    Aitken's    Arbitration,    3 

(c)  Morris  u.  Morris,  6  E.  it  B.  Jur.  N.  S.  1290. 


AWARD   REFERRED    BACK   TO   TUE   ARBITRATOR.  291 

Under   this   section   the  court   has    power    to   remit   the     Part  II. 
matters  referred  to  the  reconsideration  of  the  arbitrator,  even    ^"'  ^'  "'    '  . 


although  he  be  functus  officio  (d). 

The  cases,  therefore,  which  have  determined  the  construc- 
tion of  the  repealed  act  are  applicable  to  the  construction  of 
s.  10  of  the  Arbitration  Act,  and  may  be  usefully  consulted. 
The  effect  of  both  these  acts  is  to  treat  all  submissions  to 
arbitration,  as  though  they  contained  a  clause  giving  the 
court  power  to  refer  back  the  award  to  the  arbitrator  or 
umpire  (e). 

An   award   made  on  a  reference  to  assess  compensation  Lands  Clauses 
under  the  Lands  Clauses  Consolidation  Act,  1845,  might  be  ^^^' 
referred    back   under    the    Common    Law    Procedure   Act, 
1854  (/). 

So  also  an  award  to  assess  compensation  under  the  Public  Public  Health 
Health  Act,  1875  {(/).  ^'^«^- 

In  practice  the  power  of  remitting  is  frequently  exercised  On  what 
on  a  motion  being  made  to  set  the  award  aside,  and  on  a  ^arT will  be 
defect  being  pointed  out,  in  opposition  to  the  party  objecting  remitted. 
to  the  award  (7t).     Often,  however,  when  an  error  was  made 
manifest  in  the  award,  on  showing  cause  against  a  rule  for  an 
attachment  to  enforce  the  award,  or  to  pay  money  pursuant 
to  it,  the  court,  instead  of  discharging  the  rule,  would  refer 
back  the  award  for  amendment  (i). 

Unless  the  courts  think  that  the  arbitrator  can  no  longer  For  what 

be  trusted,  they  will  remit  the  award  to  him,  thougjh  he  has  ^*^^^?  *° , , 
,       "^  '  °  award  will  be 

miscarried  in  the  conduct  of  the  reference  ;  as,  for  instance,  remitted. 

if  he  have,  without  an  improper  motive,  asked  some  questions 

of  a  witness  in  the  absence  of  the  parties,  or  where  there 

are   several   arbitrators,  if   they  have   executed   the   award 

separately  (k). 

The  discovery  of   new  and  material  evidence  since  the  Discovery  of 

new  evidence. 

{(I)  Stringer  and RileyBrothers,  (/t)  Anning  v.  Hartley,  27  L.  J. 

In  re,  [1901]  1  K.  B.  105 ;  70  L.  Ex.   145 ;    Petersen   v.  Ayre,    14 

J.  K.  B,  19.  C.   B.  G65 ;    23  L.  J.  C.  P.  129  ; 

(c)  Keighley,  Maxsted  &  Co.,  Howett    o.    Clements,     1    C.    B. 

In  re,  [1893]  1  Q.  B.  405 ;  62  L.  J.  128. 

Q.  B.  105 ;   Sprague  v.  Allen,  15  (;)  Morris  v.  Morris,  6  E.  et.  B. 

Times  L.  R.  150.  383  ;    25  L.  J.  Q.  B.  2G1 ;  Davies 

(  f)  Dare  Valley  Rail.  Co.,  In  v.  Pratt,  16  C.  B.  586  ;  Johnson 

re,  L.  R.  4  Ch.  554.  v.  Latham,  19  L.  J.  Q.  B.  329. 

((/)  Warburton    v.    Haslingden  (k)  Anning  v.  Hartley,  27  L.  J. 

Local  Bd.,  48  L.  J.  C.  P.  451.  Ex.  145. 

U  2 


292 


REFERRING   AWARD    BACK. 


Pakt  II. 

CH.  X,  S.  1. 


To  explain 

letter. 


Award  good 
on  face  not 
sent  back 
where  mistake 
in  law. 


Arbitrator 

declining 

jurisdiction. 

Not  interfere 
with  arbi- 
trator's 
discretion. 


Unless  arbi- 
trator admits 
mistake. 


award  may  be  good  ground  for  an  application  to  refer  back 
the  award  (Z). 

But  the  court  will  not  reopen  an  award  merely  on  the 
suggestion  that  some  of  the  evidence  in  the  case  has  been 
misapprehended  or  misunderstood  (m). 

Where  an  arbitrator  had  read  and  relied  on  a  letter  of  the 
defendant  in  a  letter-book  containing  other  letters,  but  the 
particular  letter  had  not  been  put  in  evidence,  the  court 
referred  back  the  award  in  order  that  the  defendant  might 
have  an  opportunity  of  explaining  the  letter  {n). 

When  an  award  on  a  voluntary  submission  is  good  on  its 
face,  the  courts  will  not  in  general  refer  it  back,  nor  will 
they  set  it  aside  for  an  alleged  mistake  in  law,  attempted  to 
be  made  out  on  affidavits  (o).  Nor  where  it  appears  by  the 
arbitrator's  own  letter,  setting  forth  the  supposed  principles 
of  law  on  which  he  has  acted,  that  his  award  is  wrong  in  law, 
the  parties  never  during  the  reference  having  asked  him  to 
state  a  case  (p). 

If  the  arbitrator,  thinking  that  his  jurisdiction  was  con- 
fined to  matters  of  account,  mistakenly  refused  to  investigate 
a  charge  of  fraud,  the  court  would  remit  the  award  (q). 

When  the  arbitrator  had  the  same  power  of  certifying,  or 
of  amendment,  as  a  judge  at  Msi  Prius,  and  the  award  was 
good  on  its  face,  the  court  would  not  interfere  with  an  amend- 
ment which  he  had  made  in  the  record  (r),  or  his  refusal  to 
certify  that  the  cause  was  brought  to  try  a  right  (s). 

But  if  a  mistake  is  admitted  by  the  arbitrator,  or  if  the 
court  thinks  that  the  principle  stated  by  the  arbitrator  as 
the  ground  of  his  award  is  not  consistent  with  the  reference, 
the  award  may  be  referred  back  (;!). 


(I)  Keighley,  Maxsted  &  Co., 
In  re,  [1893]  1  Q.  B.  405 ;  G2  L.  J. 
Q.  B.  105 ;  Burnard  v.  Wain- 
wright,  1  L.  M.  &  P.  455;  19 
L.  J.  Q.  B.  423. 

(m)  Great  Western  Rail.  Co. 
V.  H.  M.  Postmaster-General,  19 
Times  L.  11.  636. 

(n)  Davenport  v.  Vickery,  9 
W.  R.  701. 

(o)  Baguley  v.  Markwick,  30 
L.  J.  C.  P.  342  ;  10  C.  B.  N.  S. 
61  ;  Fnller  v.  Fenwick,  3  C.  B. 
705  ;  16  L.  J.  C.  1\  79  ;  Ilodg- 


kinson  v.  Fernie,  27  L.  J.  C.  P. 
66 ;  3  C.  B.  N.  S.  189. 

(j))  The  London  Dock  Co.  *'. 
St.  Paul's,  Shadwell,  32  L.  J. 
Q.  B.  30. 

(q)  Insull  V.  Moogen,  27  L.  J. 
C.  P.  75  ;  3  C.  B.  N.  S.  359. 

(r)  Nalder  v.  Batts,  1  D.  &  L. 
700  ;  13  L.  J.  Q.  B.  10. 

(.s)  Bury  V.  Dunn,  1  D.  «fc  L. 
141  ;  S.  C,  Perry  v.  Dunn,  12 
L.  J.  Q.  B.  351. 

(t)  Mills  V.  The  Bowyer's 
Society,  3  K.  &  J.  66 ;  Flynn  v. 
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Thus,  where  the  award,  as  drawn  in  the  plaintiff's  favour,      l^'^"'^'  ^^. 
contained  a  certificate  which  entitled  the  plaintiff  to  costs  - 


only  on  the  lower  scale,  and  the  arbitrator,  being  applied  to,  ggr^gcate 
stated  that  he  had  intended  to  give  the  plaintiff  his  full  costs,  f"r  costs. 
the  court  remitted  the  award  to  the  arbitrator,  but  at  the 
plaintiff's  expense,  saying  that  the  defendant  ought  not  to 
be  put  to  expense  for  an  error,  to  which  he  had  not  con- 
tributed (u). 

Even  where  there  had  been  no  failure  of  intention  on 
the  part  of  the  arbitrator,  the  court,  thinking  it  a  proper 
case  for  costs,  referred  an  award  back  for  him  to  certify  for 
costs  if  he  should  think  fit,  under  the  repealed  County  Court 
Act,  1867  (x). 

Now  on  a  reference,  to  which  the  Arbitration  Act,  1889,  Correcting 
applies,  the  arbitrator  may  amend  "  any  clerical  mistake  or  award  under 
error  arising  from  any  accidental  slip  or  omission  "  (y).  "^'^^^Vsao'" 

Where  the  arbitrator  would  have  been  justified  in  finding  -^jjepg  gmj- 
separately  on  each  of  the  items  contained  in  the  declaration,  ing  might 
and  the  court  thought  that  his  failure  to  do  so  might  have  justice, 
worked  some  injustice,  they  sent  the  case  back  to  give  him 
the  opportunity  of  setting  the  matter  right  (z). 

The  time  for  moving  to  refer  back  an  award  is  not  limited  Time  for 
to  the  period  for  setting  it  aside,  but  the  court  has  a  discretion  °' 

to  allow  such  motions  to  be  made  at  any  time,  though  it  will 
require  them  to  be  made  within  a  reasonable  period,  or  the 
delay  must  be  satisfactorily  explained  (a). 

Where  the  seven  days  allowed  by  the  Common  Law 
Procedure  Act,  1854,  s.  9,  for  applying  to  set  aside  an  award 
had  elapsed,  the  court  sent  the  award  back  to  the  arbitrator 
to  amend  the  certificate  as  to  costs  (5). 

An  application  to  remit  the  matters  referred  to  the  recon-  Application 
sideration  of  the  arbitrator  under  s.  10  of  the  Arbitration  ^  '^™^ ' 
Act,  1889,  may  be  made  to  a  master  in  chambers  (c).     But 

Robertson,  L.  R.  4  C.  P.  324  ;  38  (ij)  52  &  53  Vict.  c.  49,  s.7  (c). 

L.  .J.  C.  P.  240.     See  Mordue  v.  (z)  Gore  v.  Baker,  4  E.    &  B. 

Palmer,  L.  R.  6  Ch.  22  ;  40  L.  J.  470  ;  24  L.  J.  Q.  B.  94. 

Ch.  8.  (a)  Leicester  v.  Grazebrook,  40 

(«)  Caswell  V.  Grocutt,  31  L.  J.  L.  T.  883 ;  Warburton  v.  Hasling- 

Ex.  361  ;  Cross  v.  Cross,  13  C.  B.  den  Local  Bd.,  48  L.  J.  C.  P.  451. 

N.  S.  253.  (b)  Caswell  v.  Grocutt,  31  L.J. 

(x)  Harland  v.  Mayor  of  New-  Ex.  3G1.     See  Mordue  u.  Palmer, 

castle,  L.  R.  5  Q.  B.  47  ;  39  L.  J.  L.  R.  6  Ch.  22 ;  40  L.  J.  Ch.  8, 

Q.  B.  67.  (c)  Order  LIV.  r.  12.\. 
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CH.  X.  S.  1. 


it  may  also  be  made  by  motion  in  court,  and  if  so  made  the 
-  notice  of  motion  must  state  in  general  terms  the  grounds  of 
the  application ;  and  where  any  such  motion  is  founded  on 
evidence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be 
used  must  be  served  \vith  the  notice  of  motion  {d). 

In  an  action  upon  an  award,  in  which  the  defendant 
counterclaimed  that  the  award  might  be  referred  back  to  the 
arbitrator,  Channell,  J.,  doubted  whether  a  judge  sitting  at 
Nisi  Prius  could  remit  the  award  to  the  arbitrator  under  this 
section  {e). 

The  application  cannot  be  made  by  rule  nisi  or  order  to 
show  cause  (/). 

The  motion  in  the  case  of  a  report  on  a  reference  under 
s.  13  of  the  Arbitration  Act,  1889  {g),  to  inquire  and 
report  is  a  four  days'  notice  of  motion  in  a  cause  or  matter, 
the  further  consideration  of  which  has  been  adjourned  (A), 
and  an  eight  days'  notice  when  it  has  not  (i). 

The  application  should  be  made  to  a  Divisional  Court  and 
not  to  the  Court  of  Appeal  (k). 

A  submission  to  several  arbitrators  contained  a  power  to 
remit  the  award,  followed  by  a  clause  that  in  the  event  of  the 
death  of  one  of  the  arbitrators  before  the  award,  the  parties, 
or  in  case  of  the  parties  not  agi'eeing,  the  court  should  have 
power  to  appoint  a  new  arbitrator:  after  an  award  made,  one 
arbitrator  died.  The  court  remitted  the  matters  back  to  the 
survivors  and  to  the  new  arbitrator  to  be  appointed  pursuant 
to  the  reference  {I). 


Part  II. 
CH.  X.  s.  2. 

Arbitrator's 
powers  re- 
vived by 
lefcrence 
I>ack. 


SECTION    II, 

DUTY   OF   AEBITRATOR   WHEX   AWARD   REFERRED   BACK. 

"When  the  matters  submitted,  or  any  of  them,  are  referred 
back  by  the  court  to  the  arbitrator,  all  his  original  powers,  so 
far  as  they  are  not  affected  by  the  order  referring  the  award 


((0  Order  LIT.  r.  4. 

(e)  Pedler  v.   Hardy,  18  Times 
L.  R.  591. 

(/)  Order  LIl.  r.  2. 
{<j)  52  cV:  63  Vict.  c.  49. 


(/()  Order  XXXVI.  r.  54. 

0)  Order  XXXVI.  r.  55. 

(/.)  Gowcr  V.  Tobitt,  39  W.  K. 
193. 

(0  Lord  V.  Hawkins,  2  H.  &  N. 
55. 
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back,  are  revived,  and  if  by  the  original  submission  the  costs      Paut  ii. 
be  in  his  discretion,  and  nothing  be  said  about  costs  in  the '... 


order  referring  back  the  award,  the  arbitrator  has  power  over  Arbitrator 

^  '  ^  has  same 

the  costs  of  the  second  reference  and  award  (?/i).      The  costs  i»nver  over 

of  the  motion  to  refer  back  may  be  left  by  the  court  for  the  second  refcr- 

arbitrator  to  decide  00-  ^^^^^  ^^  "^^'^ 

first. 
The  Arbitration  Act,  1889  (o),  s.  10  (2),  however,  affects  j  i^it  of  time 

the  duration  of  his  authority,  for  it  says,  "  when  an  award  is  under  Arbi- 

remitted,  the  arbitrators  or  umpire  shall,  unless  the  order  i^^^tj  ^^^  ^ ' 

otherwise  directs,  make  their  award  within  three  months  reference 

after  the   date   of  the   order."      The   time,   however,   may 

probably  be  enlarged  by  the  parties,  or  under  s.  9  of  the 

act  by  the  court. 

It  is  the  duty  of  the  arbitrator  to  hear  additional  evidence  Duty  of 
on  the  points  submitted  to  his  consideration,  if  they  be  such  hear*evidence. 
as  require  evidence;   if  all  matters  be  sent  back,  he  must 
hear  evidence,  if  tendered,  on  all  and  not  merely  on  the 
point  on  which  the  award  is  deficient  (p). 

When  the  court,  being  empowered  so  to  do,  remits  the  Award  sent 
award  for  a  specific  purpose,  as  for  instance  the  amendment  8060130"^ 
of  a  clerical  error  or  a  technical  defect  in  form,  in  regard  to  purpose. 
which  the  arbitrator  needs  no  assistance  from  either  party, 
he  is  not  bound  to  give  either  party  notice  to  attend  before 
him  on  his  reconsidering  and  amending  his  award  (q). 

On  the  reference  back  of  a  poor  law  appeal,  the  order  To  ascertain 
directed  that  the  matters  of  the  said  appeal  be  referred  back  *'"^*^" 
to  the  arbitrator,  on  the  ground  that  he  had  not  ascertained 
the  amount  of  the  costs  to  be  paid  by  the  appellant.  The 
arbitrator  refused  to  hear  evidence  on  the  general  merits  of 
the  appeal,  though  discovered  since  the  first  award,  and  made 
a  fresh  award  identical  in  all  respects  with  the  first,  except 
that  he  inserted  the  amount  of  the  costs.  The  court  said 
that  he  had  acted  properly  (?*). 

Whether  the  reference  back  be  general  or  limited  to  some  Mode  of 
one  or  more  matters,  the  second  award  had  better  embrace  ggc^n^^award. 

(m)  M'Rae  v.  M'Lean,  2  E.  &  203  ;  16  M.  &  W.  072. 

B.  946.  (q)  Howett  v.  Clements,  1  C.  B. 

(71)  Pearson  v,  Overell,  12  W.  128 ;  Johnson  v.  Latham,  20  L.  J. 

R.  709.  Q.  B.  236. 

(o)  52  &  53  Vict.  c.  49.  (r)  Huntley,  In  re,  1  E.  &  B. 

(p)  Nickalls  v.  Warren,  0  Q.  B.  787  ;    22    L.   J.   Q.  B.  277.     See 

615 ;    14   L.   J.   Q.   B.    75.      See  Morris  r.  Morris,  6  E.  &  B.  383 ; 

Baker  v.    Hunter,  16  L.  J.  Ex.  25  L.  J.  Q.  B.  261. 
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Part  II.     every  matter  originally  referred,  either  by  confirming  the  first 


cu.  X.  s.  2. 


award  in  terms  as  to  matters  not  referred  back,  or  what  seems 
better,  by  re-copying  the  first  award  as  to  such  matters  on 
which  the  arbitrator  cannot  alter  his  decision  into  the  second 
award  (s). 

Where  the  award  is  sent  back  to  cure  a  misnomer  of  one  of 
the  parties,  it  is  sufficient  if  the  arbitrator  make  a  certificate 
that  the  award  ought  to  be  amended  by  substituting  the  right 
name  for  the  wrong,  and  that  the  award  should  be  read  as  if 
the  right  name  had  been  originally  inserted  (t). 

(s)  Johnson  v.  Latham,  20  L.  J.  (t)  Davies   v.  Pratt,  16   C.  B. 

Q.  B.  236.  586. 
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CHAPTEE   XI. 

THE  PERSONAL  INTERESTS   OF  THE  ARBITRATOR. 


SECTION   I. 

OF   THE   arbitrator's   RIGHT   TO   REMUNERATION. 

In  some  early  cases  it  was  held  that  the  appointment;  of  an     Part  ii. 
arbitrator,  on  a  reference   by  consent,   was   not   of  such   a    ^h.  xi.  s.  l. 
nature  as  to  raise  an  implied  promise  to  pay  him  a  reasonable 
compensation  for  his  services  {a). 

More  recently,  however,  it  seems  to   have  been  assumed  Implied 
that  there  was  an  implied  promise  to  pay  an  arbitrator  for  pay°^^^^ 
his  services  (5),  and  in  a  case  in  1851,  Parke,  B.,  suggested 
that  an  arbitrator  might  perhaps  maintain  an  action  for  work 
and  labour  (c). 

Where  there  is  an  express  promise  to  pay,  he  may  maintain  Express 
an  action  {d).  \^;^''^  *" 

A  clause  in  a  submission  that  the  costs  of  the  reference  and  Submission 

award,  including  a  reasonable  compensation  to  the  a7Mtrators,  providing  for 
,        ,  compensating 

shall  be  in  their  discretion,  is  evidence  of  a  joint  promise  to  arbitrators, 
pay  them  for  their  trouble ;  but  they  could  not  sue  on  the 
submission  itself,  as  they  were  not  parties  to  it  (c). 

It  is  usual  for  an  arbitrator  to  settle  for  himself  what  he  Practice  not 
considers   a  proper  remuneration   for  his  trouble  (/).     On  award  mitil 
giving  notice  to  the   parties   that   the   award   is   ready  for  fees  paid, 
delivery,  it  is  advisable  to  notify  also  to  them  the  amount  of 
his  charges,  in  order  that  the  party  who  comes  to  take  up  the 

(a)  Virany  v.  Warne,  4  Esp.  47  ;  {d)  Hoggins  v.  Gordon,  3  Q.  B. 

Burroughes  v.  Clarke,  1  Dowl.  48.  466  ;  11  L.  J.  Q.  B.  286  ;  Cramp- 

{h)  Swinford  v.  Burn,  Gow,  5 ;  ton  v.  Ridley,  20  Q.  B.  D.  48. 

Crampton  v.  Ridley,  20  Q.  B.  D.  .  .  -p  ,              Townlev     2    Fy 

4S.  WilHo  1,    Wnl-plf.^    ^  Timf.«  .   W  ±5ates    v.    lowniey,   z    lj.x. 


f  R604.'  "  ^^"''"'"''  ^  "^'"^      ^'  r9L.  J.e;.399: 

(c)  In  re   Coombs,  4  Ex.  at  p.  (^ 

841.  d.  2 


L.  R.  604. 

(c)  In  re   Coombs,  4  Ex.  at  p.  (/)  See  ante,  Pt.  II.  ch.  7,  s.  1, 
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cH^^i'^  l\     ^"^^^'^  ^^y  ^^^  prepared  to  pay  tliem.     The  arLitrator  has  a 

lien  for  his  reasonable  costs  on  the  award  and  sulj mission, 

and  on  any  memoranda  or  valuation  oljtained  Ijy  himself  from 
other  persons  for  his  own  guidance  (g),  but  not  on  documents 
put  in  evidence  before  him  by  the  parties  (h).  As  the  reten- 
tion of  the  award  is  the  only  security  on  which  practically  he 
can  rely  for  the  satisfaction  of  his  claim,  the  practice  commonly 
prevails  not  to  deliver  the  award  up  to  the  party  demanding 
it  until  he  have  paid  the  arbitrator's  charges.  Where  the 
party  who  takes  up  the  award  is  not  by  the  terms  of  its 
provisions  to  be  the  party  ultimately  liable  to  pay  them,  he 
may  recover  from  his  opponent  all  the  costs  of  the  award  that 
its  directions  impose  upon  the  latter  (i). 

It  is  reasonable  in  many  cases  for  a  lay  arbitrator  to  employ 
a  solicitor  or  counsel  to  draw  up  the  award,  and  to  charge 
the  expenses  as  costs  of  the  award  (k).     But  the  court  will 
not  allow  such  expenses  where  the  charges  for  his  own  fees 
are  very  high  (/). 
Fees  on  award      An  arbitrator  or  umpii'e  appointed  under  the  Lands  Clauses 
Lands  Clauses '^^^'  1845,  is  not  bound  to  deliver  up  the  award  to  the  pro- 
Act,  moters  until  _his  reasonable  charges  are  paid,  and  cannot  be 
compelled  to  do  so  by  mandamus,  for  he  has  a  lien  on  the 
award  for  the  amount  (711). 


Costs  of 
solicitor. 


SECTION"   II. 


Part  II. 

CH.  XI.  8.  2. 

Taxiug 

arbitrator's 

lees. 


OF   THE   LIABILITY   OF   THE  AEBITKATOE  AT   LAW. 

I,  Liahilily  in  respect  of  fees. ^ — The  courts,  formerly,  seem 
to  have  assumed  that  the  amount  charged  for  fees  by  the 
arbitrator  might  be  summarily  reviewed  by  them  as  against 
the  arbitrator.  As  between  party  and  party  it  is  clear  that 
the  arbitrator's  charges  will  be  taxed  on  application  to  the 


(f/)  In  re  Coombs,  4  Ex.  839. 

(/t)  Ponsford  v.  Swaine,  J.  & 
H.  4:3:1 

((')  Hicks  I'.  Richardson,  1  B.  it 
P.  '.»:'.  ;  Stokes  i\  Lewis,  2  Sinith, 
J 2  ;  Smith  /•.  Troup,  7  C.  B.  757  ; 
18  L.J.  C.  P.  20!). 


(A)  Threlfall  v.    Fanshawe,   lt> 
L.  J.  Q.  B.  334. 

(I)  Galloway  v.  Keyworth,   15 
C.  B.  228  ;  23  L.  J.  C.  P.  218. 

{m)  R.    V.    The   South   Devon 
Rail.  Co.,  15  Q.  B.  1043. 
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court,  and  if  excessive,  reduced  (//);  Ij^it  this  taxation  is  not      Part  II. 

'  '  \     /  '  CH,  XI.  s.  2. 

binding  on   the  arbitrator,   and  is  no  ground  for   the  un-    ^ 

successful  party  refusing  to  pay  to  the  arbitrator  his  full 
fees,  although  the  fees  have  been  reduced  by  the  master  on 
taxation  as  between  party  and  party  (o). 

Where  an  arbitrator  refused   to   deliver   the   award   up,  Court  to 
except  on  the  payment  of  an  exorbitant  fee,  and  thus  com-  ^^^^  ^rbi- 
pelled  the  party  to  pay  it,  as  he  did  under  protest,  the  court  trutor. 
on  the  ground  of  want  of  jurisdiction  over  the  arbitrator 
refused  an  application  for  an  attachment  to  force  him  to 
refund  the  amount  found  on  taxation  to  be  an  excess  {])). 

The  court  has  no  authority  to  compel  the  arbitrator  to 
submit  his  charge  to  taxation  by  the  master  unless  he 
consent  (q). 

If  the  arbitrator  refuse  to  deliver  up  the  award  until  an  Exorbitant 
exorbitant  charge  be  paid,  the  party  paying  it  to  get  the 
award  may  recover  the  excess  beyond  what  is  a  reasonable 
fee  to  the  arbitrator,  in  an  action  against  him  for  money  had 
and  received  (/•). 

But  where  the  parties  have  chosen  theu'  own  arbitrator, 
they  must  be  taken  to  have  intended  to  pay  him  at  the  rate 
ordinarily  charged  by  persons  of  his  experience,  and  they 
must  pay  his  fees,  unless  it  be  proved  that  the  charges  are 
extortionate  (s). 

It  must  here  be  noticed  that,  by  the  Arbitration  Act,  1889,  Arbitrator 

'     •'  and  rereree 

s.  15,  in  all  cases  of  reference  under  an  order  of  the  court  or  under  Avbi- 
a  judge  in  any  cause  or  matter,  the  official  or  special  referee  jgsg^"  "  ^ ' 
or  arbitrator  shall  he  deemed  to  be  an  officer  of  the  court, 
and  "  the  remuneration  to  be  paid  to  any  special  referee  or 
arbitrator  to  whom  the  matter  is  referred  under  order  of  the 
court  or  a  judge  shall  be  determined  by  the  court  or  a  judge." 

II.  Liability  for  misconduct  or  in  respect  of  the  mvard.l — By  Removal  for 

1         *    1-         -A  -,r.r.r.  - -.  ,  ,•  inisconduct : 

the  Arbitration  Act,  1889,  s.  11,  "where  an  arbitrator  or  Arbitration 

Act,  188'.». 

(u)  Brazier  v.  Bryant,  2  Dowl.  (q)  Dossett  v.  Gingell,  2  M.  A" 

600 ;  Westwood  &    Co.    c.    Cape  G.  870. 

of   Good  Hope    Government,    2  (»)  Fernley  f.  Branson,  20 L.  J. 

Times  L.  R.  667.     See  ante,  Pt.  Q.  B.  178  ;  Barnes  r.  Hayward,  1 

11.  ch.  7,  s.  1,  dd.  1,  3.  H.  &  N.  742  ;   Barnes  r.  Braith- 

(o)  Llandrindod    Wells   Water  waite,  2  H.  A'  JST.  569 ;  Roberts  v. 

Co.  V.  Hawksley,  68  J.  P.  242.  Eberhardt,  28  L.  J.  C.  P.  74. 

(p)  Dossett  ('.  Gingell,  2  M.  &  (.s)  Llandrindod    Wells   Water 

G.  870 ;  10  L.  J.  C.  P.  183.  Co.  v.  Hawksley,  68  J.  P.  242. 
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Part  II.     umpire  has  misconducted   himself,  the  court  may  remove 
. — '. "  him."     It  should  be  observed  that  this  power  is  given  to 


the  court  alone  and  not  to  the  court  or  a  judge.  It  does  not 
seem,  therefore,  to  be  one  of  the  powers  that  has  been  trans- 
ferred to  the  master.by  Order  LIV.  r.  12a,  made  in  pursuance 
of  s.  21  of  the  act. 
No  action  for  An  action  will  not  lie  against  an  arbitrator  for  want  of 
want  of  skill   sIq^i    j^gr  for  negligence  in  making  his  award,  nor  for  the 

or  care.  .        '  .  . 

like  cause  against  an  architect,  broker  or  average  adjuster 

employed  to  determine  matters  as  a  quasi  arbitrator,  provided 

that  he  act  honestly  (f). 

Negligence  of      I^L  an  action  by  an  architect  to  recover  his  fees  for  services 

architect  m     rendered   in  superintending   the   building  of  a   house,  the 

certifying.  .  .  .  . 

defendant  counterclaimed  for  negligence  in  not  properly 
supervising  the  building,  in  consequence  of  which  the  builder 
omitted  certain  work  he  had  contracted  to  execute.  By  the 
terms  of  the  contract  between  the  defendant  and  the  builder, 
the  decision  of  the  architect  in  respect  of  any  and  every 
question  that  might  arise  concerning  the  execution  of  the 
works  or  in  any  wise  relating  thereto  was  to  be  final  and 
mthout  appeal.  By  his  certificate  the  architect  deducted 
a  sum  of  82^.  in  respect  of  omissions  by  the  builder.  On 
the  trial  of  the  action,  the  jury  found  that  the  architect 
■was  guilty  of  negligence,  and  gave  a  verdict  for  the  defendant 
on  the  counterclaim  for  90^. 

On  a  motion  for  a  new  trial,  the  Court  of  Appeal  held 
that,  although  the  certificate  was  final  as  between  the 
Ijiiilding-owner  and  the  builder,  any  question  between  the 
building-owner  and  the  architect  would  not  be  decided  by 
the  certificate.  And  although  as  between  the  building- 
owner  and  the  architect  the  architect  had  in  the  honest 
exercise  of  his  judgment  awarded  a  sum  which  the  building- 
owner  could  not  question,  yet  as  against  the  architect  the 
building-owner  could  question  it,  and  they  refused  to  grant 
ii  new  trial  (u). 
In  caHc  of  Where   a   bill  in   Chancery  charged  an   arbitrator  with 


fraufl. 


(0  Anon.,  3  Atk.  G44  ;  Turner  Watson,  4  C.  P.  D.  148  ;  48  L.  J. 

V.  Gouldcn,  L.  K.  9  C.  P.  57  ;    43  C.    P.    318 ;    Chambers   v.  Gold- 

L.  J.  C.  P.  GO  ;    Tliarsis  Sulphur  thorpe,    [1901]  1  K.  B.  024  ;  70 

Co.  V.  Loftus,  L.  K.  8  C.  P.  1  ;  42  L.  J.  K.  B.  482. 

L.   J.  C.   P.  0  ;   Pappa  v.   Hose,  (»)  Rogers  v.  James,  8  Times 

l>.  ]{.  7  C.  P.  525;  Stevenson  v.  L.  11.  07.     See  ante  pp.  45,  40. 
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corruption  and  partiality,  the  court  held  that  it  was  incum-      ^^^'^  ^^; 

bent  upon  the  arbitrator  to  show  that  he  was  incorrupt  and 

impartial;  otherwise  he  might  be  made  to  pay  costs  (x). 
An  action  will  lie  against  an  architect  appointed  to  certify 
under  a  building  contract  if  ho  fraudulently  withholds  his 
certificate  in  collusion  with  the  builder's  employer  (y). 

A  mandamus  will  lie  to  compel  an  arbitrator  to  assess  Mandamus  to 
costs  on  a  reference  under  the  Lands  Clauses  Consolidation  assess  costs. 
Act,  1845  (z). 

If  an  arbitrator  or  umpire,  after  making  and  subscribing  Misconduct  of 
the  declaration  required  by  the  Lands  Clauses  Act,  1845  (a),  misdomeanour 
the  Eailways  Clauses  Act,  1845  (b),  and  the  Public  Health  under  the 

•^  '  V  /'  Lands  and 

Act,  1875  (c),  that  he  will  faithfully  and  honestly,  and  to  iiaiiwayH 
the  best  of  his  skill  and  ability,  hear  and  determine  the  Je*"'"''^  ^'''^' 
matters  referred  to  him,  "  shall  wilfully  act  contrary  thereto, 
he  shall  be  guilty  of  a  misdemeanour." 

It  was  suggested  in  one  case  by  Lord  Hardwicke  that  if  Liability  for 
an  arbitrator  should  direct  the  parties  to  give  a  power  of  jggg°y°j°° 
attorney,  authorising  a  person  named  by  the  arbitrator  to 
collect  the  debts  of  the  partnership  of  which  the  parties  to 
the  arbitration  were  members,  and  the  person  so  appointed 
proved  insolvent,  it  would  have  been  doubtful  whether  the 
arbitrator  himself  might  not  have  been  liable  (d). 

III.  Liability  of  the  arbitrator  ivhen  a  staJccJioldcr.^ — Some-  Liability  of 
times  a  sum  of  money  or  a  chattel  in  dispute  is  deposited  in  ^oldinj? 
the  arbitrator's  hands  to  abide  the  event  of  the  award.    After  money  or 

,  .  .        .  , .  .  (>     1  1  •  chattel  to 

depositing  it,  a  party  cannot  divest  it  out  oi  the  arbitrator  s  abide  the 

custody,  since  the  latter,  being  a  stakeholder,  has  an  autho-  f^"*''^- 

rity,  coupled  with  an  interest,  which  cannot  be  revoked,  and 

he  is  perfectly  justified  in  detaining  it  until  he  has  decided 

the  question  of  title  (c). 

(x)  Lingood  V.  Croucher,  2  Atk.  (b)  8  &  9  Vict.  c.  20,  s.  134. 

395.      See  Rybott  v.    Barrell,    2  See  Appendix  of  Statutes. 

Eden,  131  ;   Amos  v.  Heme  Bay,  (c)  38  &  39  Vict.  c.  55,  s.  180 

&c.  Co.,  54  L.  T.  264.  (11). 

(i/)  Ludbrook    v.    Barrett,    46  (d)  Lingood    v.  Eade,    2   Atk. 

L.  J.  C.  P.  798.  501. 

,  s  o    r    a  ^r-  ^          1  o      T.  (e)  Tayler  v.  Marling,  2  M.  iV- 

^  (^>  ^  ,'^  ^  y'?«o'-  ^^  '    ^-  "•  G-  55  ;  10  L.  J.  C.  P.  26    Gunton 

Biram,  1^  Q.  B.  969.  ,,    ^^^^^^^    5    ^j^^^,^^   259.      See 

(a)  8  &  9  Vict.  c.  18,  s.  33.    See      Tope    v.    Hocking,    7    B.    &   C. 
Appendix  of  Statutes.  101. 
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PERSONAL   INTERESTS  OF   THE   ARBITRATOR. 


Part  II. 
CH.  XI.  s.  2. 

Interpleader 
on  adverse 
claims. 


Liability  uf 
arbitrator  in 
action  for  the 
chattel. 


On  a  receiving  order  being  made  after  a  deposit  of  money, 
.  nice  questions  often  arise  respecting  the  conflicting  rights  of 
the  trustee  and  of  the  party  to  whom  the  award  decrees  it ; 
therefore,  if  the  arbitrator  have  not  paid  the  sum  over,  when 
adverse  claims  are  made  upon  him,  he  should  in  prudence, 
for  security's  sake,  apply  to  the  court  under  the  Interpleader 
Order  (/).  Under  the  old  Interpleader  Act  {g),  the  court 
ordered  that  the  arbitrator,  who  had  made  his  award,  should, 
after  deducting  the  costs  to  which  he  had  been  put,  to  be 
taxed  by  the  master,  pay  the  residue  into  court  Qi). 

If,  after  the  decision  is  made,  the  unsuccessful  party,  not- 
withstanding the  award,  demand  the  property,  and  the  arbi- 
trator refuse  to  deliver  it  to  him,  such  refusal  is  perfectly 
justifiable,  as  it  is  in  effect  saying,  "  I  cannot  deliver  it  to 
you,  because  I  have  awarded  that  it  does  not  belong  to  you ; " 
and  it  does  not  amount  to  an  unlawful  conversion,  for  which 
an  action  can  be  sustained  {i). 


SECTIOX  III. 


OF  TESTIMONY  BY  THE  AEBITKATOE. 

Pai:t  II.         I.  The  arhitrator  called  as  a  luitncss.'] — Though  the  arbi- 

^-  ^^-  ^-  ^-    trator's  whole  power  over  the  parties  ends  with  the  award. 

Arbitrator  as   yet,  as  his  testimony  respecting  matters  connected  with  the 

witness.  reference  is   often  requisite,  it  is  advisable  for  him  carefully 

to  preserve  the  notes  which   he  has  made  of  the  evidence 

taken  before  him.     Though  the  notes  are  his  own,  and  the 

court  has  no  power  to  compel  them  to  be  produced  (/r),  yet  he 

may  require  them  to  assist  his  memory  in  giving  an  account 

of  what  took  place  before  him. 

Arbitrator  An  arbitrator  may  be  called  as  a  witness  to  give  evidence 

^^^  d^"/^*^  respecting  proceedings  in  the  arbitration.     There  does  not 

awanl.  seem  any  privilege  attaching  to  him  in  his  judicial  character, 

whether  he  be  a  legal  or  lay  person,  entitling  him  to  refuse 

his  testimony;  but  where,  in  an  action  on  an  award,  the 


(/)  II.  S.  C.  Order  LVII. 
{g)  1  iV:  2  Will.  IV.  c.  58. 
(A)  Tayler  v.  Marling,  2  M.  & 
G.  hr> ;  lU  L.  .J.  C.  P.  20. 


(i)  Gunton  v.  Nurse,  5  Moore, 
259  ;  2  B.  &  B.  447. 

(A)  Scougull  V.  Campbell,  1 
Chitt.  283. 
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defendant  called  the  arbitrator  to  prove  the  ground  on  which  I'^rt  II. 
he  made  his  award,  in  order  to  show  that  he  had  exceeded  the  '^"'  ^^'  ^'  "' 
limits  of  the  submission,  Mansfield,  C.  J.,  told  the  witness  that 
he  need  not  be  examined,  unless  he  chose.  The  arbitrator  in 
consequence  declined  to  be  examined.  On  a  motion  for  a 
new  trial,  and  cause  shown,  no  objection  was  made  to  this 
decision  (/). 

It  was  decided  in  the  House  of  Lords  that  an  arbitrator  inquiry  may 
called  as  a  witness,  in  an  action  on  an  award,  midit  (ver  ^^*^  ^';li*\*'lier 

'        o         ^i        matter  beyond 

Lord  Cairns)  be  examined  as  to  every  matter  of  fact,  with  jurisdiction 
reference  to  the  making  of  the  award,  what  claims  were  ^^°^^*^^''"*^^- 
made  and  what  admitted,  so  as  to  put  the  court  in  pos- 
session of  the  history  of  the  litigation  up  to  the  time  of 
his  proceeding  to  make  the  award,  and  (per  Lord  Chelms- 
ford, C),  wliether  in  his  estimate  of  the  compensation  he 
took  into  consideration  any  matters  not  included  in  the 
reference,  and  therefore  not  within  his  jurisdiction  (m). 

And  it  was  laid  down  plainly  that  the  defendants  had  no 
right  to  go  farther  and  question  the  arbitrator  as  to  the 
elements  which  he  took  into  his  consideration  in  determininsr 
the  quantum  of  compensation,  or  to  scrutinise  the  exercise  by 
the  arbitrator  of  his  discretionary  power  to  award  compensa- 
tion. In  advising  the  House  of  Lords  in  accordance  with  the  Fuller  iuqiury 
rule  above  stated,  Cleasby,  B.,  noted  a  distinction,  apparently  setTsMe!^  ^° 
approved  by  Lord  Cairns,  that  this  limitation  of  examining 
an  arbitrator  was  confined  to  actions  at  law,  where  the  rules 
of  evidence  must  be  attended  to,  but  that  where  a  summary 
application  was  made  to  set  aside  or  refer  back  an  award  on 
the  ground  of  mistake  or  misconception  of  the  arbitrator,  a 
written  statement  by  the  arbitrator  of  the  reasons  by  which 
he  was  actuated  might  often  be  receivable  (m). 

It  is  to  be  noticed  that  a  valuer  who  is  not  an  arbitrator  Valuer, 
may  be  examined  as  to  the  basis  of  his  valuation,  on  interro- 
gatories, in  an  action  against  himself,  for  want  of  reasonable 
care  and  skill  (n). 

(0  Ellis  V.   Saltan,  4  C.  &  P.  H.  L.  418,  followed  in  O'Ronrke 

327,  n.  ;    Johnson  r.  Durant,  4  C.  v.  Rail.  Commrs.,  15  App.Cas.  371. 

&   P.   327.     See  Padley   v.   Lin-  See  Brophy   i-.  Holmes,  2  Molloy, 

coin  Waterworks  Co.,  2  Mac.   &  1  ;  Dare  Valley  Rail.  Co.,  In  re, 

G.  68  ;  19  L.  J.  Ch.  430.  L.  R.  6  Eq.  429  ;  37  L.  J.  Cli.  719. 

(m)  Buccleuch  (Duke)  I'.  Metro-  (>i)  Turner  v.   Gouklen,   L.  R. 

politan  Bd.  of  Works,    L.  R.   5  9  C.  P.  57  ;  43  L.  J.  C.  P.  00. 


304 


PERSONAL   INTERESTS   OF   THE   ARBITRATOR. 


Part  II. 
CH.  XI.  s.  3. 


Award  not 
taken  up. 


Arbitrator 
proving  pro- 
ceedings in 
reference. 


Proving 
admission  of 
parties. 


Giving  ex- 
planation to 
the  court. 


Where  the  award  has  not  been  taken  up,  the  arbitrators 
will  be  protected  from  producing  the  submission  and  from 
disclosing  the  contents  or  the  grounds  of  the  award,  or  the 
discussions  which  took  place  between  themselves,  but  they 
ought  to  answer  whether  either  party  had  requested  them  to 
discuss  certain  accounts,  and  must  produce  the  documents  put 
in  evidence  before  them  which  are  in  their  hands  (o). 

An  arbitrator  may  be  asked  whether  he  was  requested  by 
either  party  to  find  on  specific  issues,  he  being  authorised  to 
award  generally,  unless  so  requested  {p). 

The  arbitrator  may  be  a  witness  to  prove  a  submission 
by  parol,  to  state  facts  relating  to  the  conduct  of  a  party, 
which  show  his  assent  to  be  bound  by  the  award  {q),  and 
to  prove  what  matters  were  matters  in  difference  in  the 
reference  (r). 

He  may  be  called  upon  to  prove  admissions  made  by  the 
parties  in  the  course  of  the  proceedings,  other  than  mere 
admissions  made  for  the  purpose  of  buying  peace ;  for  there 
is  no  ground  why  the  statement  of  the  parties  before  an 
arbitrator  should  be  excluded,  as  they  are  not  made  in  con- 
fidence or  with  a  view  to  compromise,  and  the  matter  comes 
as  adversely  before  him  as  before  any  other  tribunal  (s). 

Where  any  cause  or  matter  or  any  question  therein  is 
referred  to  a  referee  or  arbitrator,  he  may  be  required  by 
the  court  to  give  any  explanation  or  reasons  with  regard 
to  his  report  or  decision  {t). 


Stating 
grounds  of 
award. 


II.  Voluntary  statements  ly  the  arhitrator.']  —  When  an 
arbitrator  is  willing  that  the  principle  of  his  decision 
should  be  reviewed  by  the  courts,  he  should  raise  the 
question  by  stating  a  case  in  his  award.  If  the  parties 
do  not  during  the  reference  think  fit  to  ask  for  a  case,  the 
court  will   disregard  a  statement   furnished  to  one  of   the 


(o)  Ponsford  v.  Swaine,  1  J.  & 
H.  433. 

(p)  Wilson  V.  Hinckley,  18  L. 
T.  N.  S.  695. 

(q)  Adams  v.  Bankhart,  1  C.  M. 
&  K.  681. 

(r)  Ravee  v.  Farmer,  4  T.  R. 
146  ;  Triminghani  v.  Trimingham, 
4  N.  &  M.  786  ;  Martin  v.  Thorn- 
ton, 4  Esp.  180. 


(s)  Slack  V.  Buchanan,  1  Peake, 
N.  P.  C.  7  ;  Doe  d.  Lloyd  v. 
Evans,  3  C.  &  P.  219  ;  Westlake 
V.  Collard,  Bull,  N.  P.  236b,  7tli 
ed.  ;  Gregory  v.  Howard,  3  Esp. 
113.  But  see  Habershon  v.  Troby, 
3  Esp.  38. 

(0  Order  XXXVI.  rr.  52,  55c  ; 
Rust.  V.  Victoria  Graving  Dock 
Co.,  36  Ch.  D.  113,  at  p.  129. 
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parties  by  the  arbitrator  as  to  the  principles  on  which  he     P^i'^  li-_ 
made  his  award  (v.) .  ' 


We  have  before  seen  that  in  many  other  cases  the 
courts  will  refuse  to  receive  the  arbitrator's  statements ; 
when  such  is  the  case  the  explanation  would  be  merely 
useless  (x). 

But  if  the  arbitrator  deem  it  expedient  to  answer  questions,  Statement  in 
it  seems  advisable,  as  far  as  may  be,  for  him  to  decline  to  do  parUeT'^ " 
so  unless  both  parties  are  present.     As  a  general  rule,  the 
arbitrator,  to   prevent   misconception,  should  make  all   his 
communications  in  writing. 

We  have   before    noticed    that    an    affidavit  will  not   be  a  Qidavit  to 
received   from    an   arbitrator    to    explain    his   intention   in  ^^P^^" 
awarding  in  a  particular   manner,  the   terms  of  the  award 
being  clear  (y). 

But  he  may  state  facts  concerning  the  proceedings  before  Affidavits  of 
him,  and  accordingly  we  find,  on  motions  for  setting  aside  fn°the  reffr- 
awards,  or  in  showing  cause  against  such  motions,  affidavits  ence. 
of  arbitrators  were  constantly  used  in  the  courts  of  law  and 
equity  to  explain  alleged  irregularities,  to  answer  charges  of 
misconduct,   to   show  under  what   circumstances   particular 
meetings  were  held,  and  in   what   manner   the   award   was 
executed  (z). 

Letters  mentioned  in  the  affidavit  of  an  arbitrator  on   a  Inspection 
motion   to  set  aside  an  award  are   subject  to  an   order  for  ^  ntioned"*^ 
inspection  under  Order  XXXI.  r.  18  (a). 

When  the  arbitrator  happens  to  be  a  barrister,  he  is  not  Barrister 
usually  expected   to  make   an  affidavit  for   the  purpose  of  ^^^^q^''^*^'^_ '^'^*' 
either  supporting  or  setting  aside  the  award  (h).  davit. 

Where  a  matter  had  been  referred  to  a  barrister,  and  on  Using-  arbi- 
showing  cause  against  a  motion  to  set  aside  the  award,  the  ^^''^tor's  notes 

^  o  _  '  on  motion  to 

counsel   proceeded  to  read  a  copy  of  the  arljitrator's  notes,  sot  aside 
verified  by  his  clerk,  the  opposing  counsel  objected  to  his  ^^^^  ' 

(u)  The  London  Dock  Co.  and  (N.  S.)  C.   P.  241 ;    Blundell  v. 

St.   Paul's,    Shadwell,    In  re,  32  Brettargh,  17  Ves.  232  ;  Cleesby 

L.  J.  Q.  B.  30.  V.   Peese,    8     Moore,     524,     n.  ; 

(x)  Pt.  II.  ch.  5,  s.  7,d.  2.  Stahvorth  v.  Inns,   13  M.  &  W. 

(;/)  Gordon  t;.  Mitchell, 3 Moore,  466  ;  14  L.  J.  Ex.  81. 

241.  (o)  Fenner  and  Lord,    In   re, 

(z)  Price   v.  Williams,    1  Ves.  [1897]  1  Q.  B.  667  ;  66  L.  J.  Q.  B. 

Jr.  365  ;  Hare,  In  re,  6  Bing.  N.  498. 

C.  158 ;  8  Dowl.  71  ;  Kingwell  v.  (b)  See  Dobson  v.   Groves,   G 

Elliott,   7  Dowl.    423 ;   8    L.  J.  Q.  B.  637  ;  14  L.  J.  Q.  B.  17. 

R.  X 
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Paet  II.     doing  so,  on  the  crround  that  it  would  be  in  substance  in- 

CH.  XI.  S.  3.  O  '  o 

! '  fringing  on  the  rule  above  alluded  to.    It  was  stated  that  the 

arbitrator  was  willing  to  furnish  the  court  with  the  original 
notes.  But  on  Coleridge,  J.,  saving  the  rule  laid  down  by 
the  bar  was  a  very  proper  one,  and  that  it  would  certainly  be 
infi'inging  on  it  if  such  notes  were  to  be  received,  the  point 
was  not  farther  pressed,  and  the  notes  were  not  used  in  the 
argument  (c). 

(-;•)  Doe  d.  Haxby  i-.  Preston,  3  D.  .V  L.  763. 
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PART  THE  THIRD. 


^\xt  €oiisci)ucucc0  of  the  5,U)iU'i:i. 


CHAPTER   I. 

EFFECT  OF   THE   xVWARD. 


I.  The  award  a  final  judgment  in  law  and  equity.'] — A  valid     Part  III. 
award  on  a  voluntary  reference  is   a   final   and   conclusive        ^°'  ^' 


judgment,  as  between  the  parties,  respecting  all  the  matters  Award  a  final 
referred  by  the  submission.    It  binds  the  rights  of  the  parties  all  matters. 
for  all  time  without  appeal  1)oth  as  to  fact  and  law  {a),  unless 
it  is  provided  expressly  that  it  shall  have  a  temporary  effect 
only  (&). 

Where  a  reference  to  arbitration  had  been  directed  Award  macL^ 
by  a  judge  of  the  Chancery  Division,  and  afterwards  the  ^^^^'jl 
award  had  been  made  an  order  of  court,  against  which  there 
had  been  no  appeal,  it  was  held  by  the  Court  of  Appeal  that 
the  award  could  not  lie  disputed,  even  although  it  was  bad 
on  the  face  of  it  (c).  The  court  has  no  power  to  alter  or 
amend  the  award  {d) ;  it  can  only  set  it  aside  or  remit  it  to 
the  arbitrator. 

By  the  Arbitration  Act,  1889  {r),  an   award  made  on  a  Under  Arbi- 
"  submission,"  which  does  not  expressly  exclude  the  provisions 
■of  Schedule  I.  of  the  act,  shall  be  final  and  binding  on  the 
parties  and  the  persons  claiming  under  them  respectively. 

(rt)  Hodgkinson    v.    Fernie,    3  (c)  .Jones  v.  Jones,   14  Ch.  D. 

C.  B.  N.  S.  189 ;  27  L.  J.  C.  P.      593. 
66  ;  Keighley,  Maxsted  &  Co.,  In  /  7\  -rr  n         ai  i  n  x>- 

rp   ri8931  1   O    B    at  ii   409    ner  '^'^^  ^*^^   "•  ^l^^erson,    2  Bing. 

re,  Li»J^J  1  ^i.  a   at  p.  4uy,  pei      ^^g    ^^^^^^  ^,   g^^^j.^    ^  ^  ^^  ^ 

Lord   Esher,    lU.K.  ;    Caledonian  -n-     n  t     t   /xt    c  \  A    x>    .on 

Rail.  V.  TurJan,  [1898]  A.  C.  256  ;  ^^^  '  ^  L-  J.  (N.  S.)  Q.  B.  20. 

^7  L.  J.  P.  C.  69.  (c)  52  &  53  Vict.   c.  49,  s.  2, 

(6)  See  22  &  23  Vict.  c.  59,  s.  21.  Sched.  I.  (h). 

x2 
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EFFECT   OF    THE   AWARD. 


Part  III. 

CH.  I. 

Report. 


Award 
changintr 
nature  of 
claim. 


Proceeding 
in  rem. 


Effect  of 
award  on  a 
judgment. 


No  estoppel. 


And  by  s.  15  of  tlie  act,  in  all  cases  of  reference  under  the 
order  of  the  court  or  a  judge,  the  report  or  award  of  the 
referee  or  arbitrator  is  made  equivalent  to  the  verdict  of  a 
jury.  It  has  been  held  that  this  means  that  the  report  or 
award  may  be  enforced  like  the  verdict  of  a  jury  (/). 

An  award  upon  a  money  claim  does  not  change  the  nature 
of  the  claim,  but  only  fixes  the  amount  due,  and  unless  the 
award  is  performed,  an  action  may  be  brought  to  recover  the 
amount  fixed  by  the  award ;  but  where  the  original  claim  is 
for  damages,  the  award  not  only  ascertains  the  amount  of 
the  damages,  but  creates  a  debt  between  the  parties  and 
extinguishes  the  original  cause  of  action,  even  although  the 
award  has  not  been  performed  (g). 

But  where  a  claim  made  by  a  diver  for  injuries  received 
from  the  defendant's  steamer  was  referred  to  arbitration,  with 
a  clause  in  the  agreement  of  reference  that  in  case  the  award 
should  not  be  performed  by  the  defendants  all  the  plaintiff's 
rights  should  be  reserved,  upon  the  failure  of  the  defendants 
to  pay  the  sum  awarded  it  was  held  that  the  plaintiff  was 
entitled  to  proceed  in  rem  in  the  Court  of  Admiralty  (h).  It 
seems  that  the  decision  would  have  been  the  same  had  there 
been  no  reservation  of  the  plaintiff's  rights. 

If  a  judgment  be  referred  with  other  matters,  and  an  award 
be  made,  the  judgment  is  not  extinguished  and  null,  so  as  to 
make  seizing  under  it  a  trespass;  but  an  action  may  be  brought 
for  breach  of  the  agreement  to  abide  by  the  award  or  for 
maliciously  seizing  (i). 

Where  a  question  as  to  the  validity  and  infringement  of  a 
patent  was  referred  to  arbitration,  and  the  arbitrator  found 
that  the  patent  was  not  illegal  and  void,  it  was  held  that  in 
an  action  between  the  same  parties  for  another  infringement, 
the  defendant  was  not  estopped  from  again  disputing  the 
validity  of  the  patent  (Jc).  The  ground  of  this  decision  was 
tliat  the  action  was  not  in  respect  of  the  same  matter  upon 


(/)  Glasbrook  v.  Owen,  7  Times 
L.  R.  G2. 

(fj)  Parke,s  v.  Smith,  15  Q.  B. 
297  ;  I'J  L.  J.  Q.  B.  405 ;  Com- 
mings  V.  Heard,  L.  R.  4  Q.  B. 
()(;•) ;  39  L.  J.  Q.  B.  9;  Gascoyne 
V.   Edwards,  1  Y.  &  J.  19.     See 


Allen  V.  Milner,  2  C.  &  J.  47  ;  1 
L.  J.  (N.  S.)  Ex.  7. 

(/i)  The  Sylph,  L.  R.  2  A.  &  E. 
24;  37  L.  J.  Ad.  14. 

(i)  Barry  v.  Cirogan,  10  W.  R., 
727. 

(A)  Newall  v.  Elliott,  1  H.  «fc  C. 
797. 
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which  the  arbitrator  had  made  his  award,  and  it  was  only  by      I'artIII. 

inference  that  the  award  could  be  made  a  decision  upon  the  .     _^'"'_^ . 

points  in  dispute  in  the  action,  whereas  an  estoppel  must  be 
certain  and  not  matter  of  inference. 

An  award  for  the  plaintiff  in  an  action  for  a  nuisance  was  Award 
in  the  Court  of  Chancery,  on  proceeding's  for  an  iniunction  ti'eated  ;v8 

•J  ^  r  ^^  J  equivalent  to 

to   prevent   the   continuance  of   the  nuisance,  regarded  asavcr.lict. 

equivalent  to  the  verdict  of  a  jury  establishing  the  existence 

of  the  nuisance,  and  as  entitling  the  plaintiff  to  a  perpetual 

injunction  (/). 

Where  the  construction  of  a  contract  has  been  referred  to  Conclusive  on 

an  arbitrator,  his  award  thereon  is  conclusive  evidence  as  to  constructiou 

of  contract, 
its  construction  in  a  subsequent  action  between  the  same 

parties  for  other  breaches  of  the  contract  (m). 

On  a  reference  of  an  action  for  rent,  and  of  a  cross  suit  to  Damages 

have  the  agreement  of  lease  set  aside,  the  arbitrator  awarded  awarded  not 

»  '  a  specialty 

that  the  agreement  was  valid,  but  that  it  should  be  cancelled,  debt. 
and  that  the  lessee  should  pay  the  party  granting  the  agree- 
ment a  certain  sum.     It  was  held  that  the  sum  awarded  was 
by  way  of  damages  and  not  rent,  and  could  not  be  set  up  as 
a  specialty  debt  (n). 

An  award  in  an  arbitration  under  the  Public  Health  Act,  Award  under 
1875,  between  one  of  several  frontagers,  called  upon  to  pay  j^^  isirT 
his  proportion  of  the  expense  of  paving  a  street,  and  an  urban 
authority,  by  which  the  arbitrator  alters  not  merely  the  assess- 
ment on  the  particular  frontager,  but  the  assessment  in  regard 
to  all  the  frontagers,  is  not  binding  upon  any  frontager  not  a 
party  to  the  arbitration,  so  as  to  entitle  the  m-ban  authority  to 
recover  from  him  the  sum  which  would  be  due  from  him  on 
the  footing  of  the  altered  assessment  (o). 

An  award  under  seal  is  not  a  deed,  unless  delivered  as  a  Award  under 
deed,  but  is  merely  a  writing  under  hand  and  seal  (^9). 

II.  Effect  of  an  aivard  on  matters  in  difference  not  hrought  No  action 
foriuard.^ — After  an  award  has  been  made,  no  action  can  be  Within  scope 

of  submission. 

{I)  The  Imperial  Gaslight  Co.  v.  bury,  L.  R.  16  Eq.  26  ;  42  L.  J. 

Broadbent,  29  L.  J.   Ch.  377  ;  7  Cli.  877. 
H.  L.  Cas.  600.  (o)  Tunbridge  Wells  Local  Bd. 

(hi)  Gueretv.  Audouy,  62L.  J.  v.   Ackroj^d,  5   Ex.   D.    199;    49 

Q.  B.  6.33.     See  Gray  and  Bous-  L.  J.  Ex.  403. 
tead,  In  re,  8  Times  L.  R.  703.  {p)  Brown  v.  Vawser,  4  East, 

(n)  Talbot   v.   Earl  of  Shrews-  584. 
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Part  III.     maintained  for  any  matter  in  difference  within  the  scope  of 

L ' the  submission  which  was  not  in  fact  l^rought   before  the 

arbitrator,  nor  can  advantage  be  taken  of  it  in  answer  to  a 

motion  for  an  attachment  {q). 

Xot  specifi-         An  arbitrator,  to  whom  all  matters  in  difference  were  re- 

fnrvvard?""      ferred,  awarded  the  compensation  to  be  paid  for  the  purchase 

of   lands,  which  in  the  first  instance  had  been  wrongfully 

taken  and  liolden  l)y  a  railway  company.     This  award  was 

held  to  bar  the  landowner's  claim  for  mesne  profits,  though  it 

did  not  appear  that  any  claim  for  them  had  been  specifically 

set  up  before  the  arbitrator  (r). 

Accidental  It   has   been   said   by  an   equity  judge  in  Ireland,  that 

refusal  to        though  an  award  made  on  a   submission  of  all  matters  in 

consider.         difference  is  a  bar  to  any  action  respecting  a  claim  intentionally 

kept  back  on  the  reference,  yet  it  is  not  so,  if  there  have 

been  a  purely  accidental  omission,  or  a  positive  refusal  by  the 

arbitrators  to   consider  the  claim,  as  not  being  within  the 

submission ;  though  if  they  treat  it  as  within  the  submission, 

and  decide,  though  wrongly,  against  its  validity,  no  action 

respecting  it  can  be  maintained,  and  no  relief  can  be  had  in 

equity  (s). 

Party  made  to      On  a  reference  of  all  matters  in  difference,  for  the  purpose 

account  for      ^f   ^winding  up  the  affairs  of  a  partnership,  and  dividing 

the  capital,  an  item  in  the  account  of  good  debts  owing  to 

the  partnership  was   accidentally  omitted,  and   the   award 

was   made   on   the    basis    of    that    account,   directing    one 

of   the  partners   to  receive   the  good   debts ;   the  court   of 

equity,  to  prevent  the  omission   from  being  prejudicial  to 

the   interests  of  those   entitled   to   the   fund,  directed   the 

appointed    partner   to   account   for  what  he   had    received 

of  the   good  debts   beyond   the   amount   estimated   in   the 

award  {t). 

Award  imt  An  award  on  a  submission  of  all  matters  in  difference  is 

conclude-         j^Q  j^j^j,  ^^  l^l^g  recovery  of  a  demand  which,  though  it  existed 

Djattern  not  -^  >  o 

in  diiiercnce.   as   a    claim  at  the  time  of  the  reference,  was  not  then  a 

{([)  Dunn  V.  IVIurray,  9  B.  &  C.  (r)  Smalley  v.  Blackburn  Rail. 

780  ;  7  L.  J.  (O.  S.)  K.  B.  390;  Co.,  2  H.  &  N.  158;  27  L.  J.  Ex. 

Dicaa  v.  Jay,  G  Bin-^.  519  ;  8  L.  J.  65. 

(O.    8.)    C.    P.    210;    Collins    v.  (.s)  Bropliy  v.  Holmes,  2  Mol- 

Powell,    2   T.    B.   75();    Clogy  v.  loy,  1. 

Deardcn,  12  Q.  B.  57(> ;  fSmith  v.  (t)  Spencer  v.  Spencer,  2  Y.  & 

Johnson,  15  East,  213.  J.  249. 
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matter  in   difference   and    had    not   been   referred    to    tlie     Part  hi. 
arbitrator  (u).  '_ 


Nothing  but  the  questions  actually  referred  are  concluded  Award  no 
by  an  award.     Thus  a  reference  of  the  quantum  of  a  demand  Extrinsic 
does  not  waive  any  objection  to  the  illegality  of  it  in  an  objections, 
action  for  the  sum  awarded  due,  and  if  the  illegality  is  proved 
the  award  cannot  be  enforced  (x).     Nor  where  a  verdict  is 
found  for  the  plaintiff,  subject  to  a  point  of  law,  and  leave  is 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  does  an 
agreement  to  refer  to  arbitration  the  amount  of  the  damages, 
and  an  award  made,  waive  the  question  of  legal  liability, 
unless  the  defendant  expressly  consent  to  abandon  it  (y). 

Where  an  action  had  been  referred  to  an  arbitrator  to  state  The  cause 
a  special  case,  and  he  had  in  the  case  found  substantially  the  '^^f'^'^'^^"- 
whole  of  the  facts  in  the  defendant's  favour,  the  court  refused 
to  give  leave  to  the  plaintiff  to  discontinue  the  action  under 
Order  XXIII.  r.  1  (z). 


Ill,  Effect  of  an  award  to  transfer  property.'] — An  arbitrator  Award  cannot 

transfer 
to  land. 


cannot  by  his  award  transfer  an  interest  in  lands  from  one  ^^'■^'^^^^''^'  ^^"^^ 


to  another,  whether  the  submission  be  by  deed  or  not  {a) ; 
neither  can  he  make  partition  of  land  between  tenants  in 
common  by  his  award,  for  the  land  will  not  pass  by  it,  but 
he  must  direct  the  parties  to  execute  conveyances  to  each 
other  of  the  allotted  portions  (&). 

Where  an  action  as  to  the  terms  on  which  a  party  was 
holding  certain  land  was  referred  to  arbitration,  and  the 
award  found  that  the  holding  was  as  tenant,  the  court  held 
that  the  award  had  not  the  effect  of  transferring  the  property 
in  the  land  or  in  the  growing  crops  wliich  would  pass  with 
the  land  (c) ;  so  an  award  cannot  by  itself  transfer  the  Personal 
property  in  personalty  (d).  property. 


(n)  Ravee  v.  Farmer,  4  T.  R.  (a)  Rolle    Ab.    Arb.     A.     3  ; 

140  ;  Golightly  v.  Jellicoe,  4  T.  R,  Marks  v.   Harriot,    1  Ld.  Rayui. 

147,  n.  ;  Upton  i'.  Upton,  1  Dowl.  114  ;  Henry  v.  Kirwan,  9  Ir.  C. 

400.  L.  Rep.  459. 

(:.)  Steers  v.  Lashley,  6  T.  R^61  (;,)  Johnson  v.  Wilson,  Willes, 

(;/)  ( Jxennam  i\  Lemon,  2  D.  &  o^q 

T>        Ai*'\  ^^O. 

\z)  Stahlschmidt  v.  Walford,  4  (c)  Thorpe  v.  Eyre,  1  A.  &  E. 


Q.  B.  D.  217  ;  48  L.  J.  Q.  B.  348. 


926. 


The  rnle  as  to  discontinuance  is  (rf)  Hunter   v.   Rice,   15   East, 

now  Order  XXVI.  r.  1.  100. 
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Part  III. 

CH.  I. 

May  decide 
title  as  be- 
tween parties, 


Award  by 
statute  may 
operate  as  a 
conveyance. 

Award  under 

Inclosure 

Act. 


Whether  title 
given  by 
allolment 
before  award. 


Where  lands 
included  by 
mistake. 


It  is  said,  in  an  old  case,  that  if  a  dispute  be  between  two 
respecting  the  title  to  a  lease  for  years  of  land,  and  they 
submit  the  matter  to  arbitration,  and  the  arbitrator  award 
that  one  party  shall  have  the  land,  this  is  a  good  gift  of  the 
interest  in  the  term ;  but  if  the  award  be  that  one  shall  permit 
the  other  to  enjoy  the  term,  this  is  no  good  gift  of  the  interest 
in  it  (e).  This  case,  however,  seems  in  effect  only  to  show 
that  the  award  is  conclusive  as  between  the  parties,  on  a 
question  of  disputed  title,  not  that  it  has  power  to  transfer 
the  right  from  one  to  the  other. 

So,  although  an  award  cannot  have  the  operation  of  con- 
veying the  land,  yet  the  parties  may  consent  that  the  award 
of  an  arbitrator  shall  be  conclusive  as  to  the  rioht  to  land 
which  is  in  controversy  between  them  (/). 

An  award  made  under  an  act  of  parliament  often  has  the 
effect  of  transferring  property  of  its  own  force  without  any 
subsequent  act  of  the  parties. 

Thus,  under  the  old  general  Inclosure  Act  (g),  the  legal 
title  to  an  allotment  of  land  is  acquii'ed  by  the  award  of  the 
commissioners,  when  duly  executed  and  proclaimed,  without 
any  conveyance. 

It  is  to  be  observed,  that  by  that  act  the  title  does  not 
vest  by  the  mere  allotment  of  the  land  to  the  party.  It  is 
the  subsequent  award  that  conveys  the  title.  Even  where  a 
local  act  gave  the  parties  power  to  inclose  or  fence  in  their 
allotments,  and  to  sell  and  convey  their  interests  in  them 
before  the  execution  of  the  award,  it  was  held  that  the  legal 
freehold  did  not  pass  to  the  allottee  before  the  execution  of 
the  award  {h). 

The  effect  of  s.  105  of  the  Inclosure  Act,  1845  (/),  is,  that 
an  award  under  the  act  is  not  conclusive  as  to  the  title  of 
the  allottee  when  it  has  been  made  on  the  application  of 
persons  not  interested  in  tlie  lands  allotted  (^•),  and  such 
lands  were  included  in  the  schedule  to  their  application  by 
mere  mistake  (l). 


(e)  Trusloe  v.  Ycwre,  Cro.  Eliz.  A,    171.     See   1    &   2   Geo.   IV. 

223.  c.  23. 

(/)  Doe  (L  Morris  v.  Rosser,  3  (0  8  ct  9  Vict,  c    118. 

East   15.  (K)  See  11  cV;  12  Yict.  c.  99,  ss. 

Oj)  41  Oco.  III.  c.  109.  (0  JacJmb  v.  Turner,  [1892]  1 

(Ji)  Farrer   v.  IJilling,  2  B.  S:  Q.  B.  47. 
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The  right  to  tithes  may  be  extinguished  by  an  award  under     I'art  hi. 
a  statute  directing  commissioners  to  set  out,  allot,  and  award 


portions  of  the  waste  in  lieu  of  tithes ;  1nit  the  property  in  ^}'^''^^^ ,^^' 
such  portions  do  not,  under  this  provision,  pass  by  the  mere  ri^rUt  to 
allotment  before  the  award  is  made  {m).  titlies. 

It  may  be  noticed,  that  the  legal  title  to  the  purchase-  when  title 
money  or   compensation-money   to    be   ascertained   by   the  \?  compensa- 

•^  ^   _     _  -^         _  _  -^  tion-moDey 

award  of  a  commissioner  under  an  inclosure  act  is  not  com-  complete, 
plete   until   the   award   be  made.      Therefore,  if  a   person 
entitled  to  such  money  assigned  away  his  interest  before  the 
award  was  made,  he  was  not  a  necessary  party  to  a  bill  filed 
by  the  assignee  for  the  recovery  of  the  money  (n). 

In  some  instances,  however,  the  legislature   by  the   use  when  title  to 
of    appropriate   words    gives    the    seisin    and    legal    estate  jand  passes 
upon  the  allotment  only,  and  ])efore  the  execution  of  the 
award  (o). 

Under  a  statute,  which  directed  that  the  herbage  of  certain  Award  a 
closes  should  be  and  remain  to  the  use  and  benefit  of  such  parliamentary 

declaration, 
persons   as   the    commissioners    should    appoint,   an   award 

assigning  the  herbage  to  the  surveyors  of  the  highways  for 

a  certain  township,  and  their  successors  for  the  time  being, 

was  held  good,  as  amounting  to  a  parliamentary  declaration 

of  the  parties  who  were  to  hold  it ;  although  tlie  award  would 

have  been  bad  as  a  common  law  conveyance,  since  surveyors 

of  the  highways  are  not  a  corporate  body.     The  lord  of  the 

manor  in  wliom  the  fee  of  the  soil  was  vested,  was  held  to 

be  a  trustee  for  the  surveyors  for  the  time  being  as  to  the 

herbage  (p). 

IV.  Uffcct  of  an  award  on  the  parties  and  strangers.] — The  Persons 
finding  of  an  arbitrator  is  binding  not  only  on  the  parties  to  though  not 
the  reference,  but  also  on  every  one  who  would  by  claiming  parties, 
through  or  under  them  be  privy  to  it  (q). 

Where  the  defendant  had  been  arrested,  a  reference  of  the  Award  no 

•   -1    /       •  1     •  -11  i.\  discharge  or 

cause  on  the  trial  (a  juror  being  withdrawn   by  consent}  defendant 

from  arrest. 

(w)  Ellis  V.  Ai-nison,  5  B.  &  A.  271 ;  Kingsley  v.  Young,  17  Ves. 

47.  468  ;  18  Ves.  207. 

(n)  Cator  v.  The  Croydon  Canal  (p)  Johnson     v.    Hodgson,    8 

Co.,  4  Y.  &C.  405.  East,  38. 

(o)  Doe  d.  Harris  v.  Saunder,  ((/)  See  Martin  v.  Boulanger,  8 

5  A.  &  E.  0G4  ;  Doe  d.  Duke  of  App.  Cas.  296;   52  L.  J.  P.   C. 

Beaufort   v.   Neeld,    3  M.  &  G.  31. 
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Part IU. 

CH.  I. 


Assigning 
contingent 
right  before 
award  made. 


Award  not 
avoided  by 
bankruptcy  of 
a  party. 


Effect  of 
Bankrupt  and 
Insolvent 
Acts  on  award 
of  a  debt. 


was  held  not  to  entitle  the  defendant  to  be  discharged 
out  of  custody  at  the  plaintiff's  suit,  even  after  the  award 
was  made;  since,  as  neither  the  submission  by  rule  of 
court,  nor  the  award,  made  any  provision  for  his  discharge, 
the  intention  of  the  arbitrators  seemed  to  be  that  all 
things  should  remain  in  statu  quo  until  the  award  was 
performed  (r). 

If  a  party,  pending  a  reference,  assign  his  contingent  right 
under  the  award,  and  after  an  award  in  his  favour  receive 
the  sum  awarded  from  his  opponent,  an  action  for  money  had 
and  received  will  lie  against  him  at  the  suit  of  the  person  to 
whom  he  has  assigned  his  claim ;  and  if  the  one  who  has 
parted  with  his  interest  pay  the  arbitrator's  charges  on  taking 
up  the  award,  and  receive  from  the  party  against  whom  the 
award  has  been  made,  not  only  the  sum  awarded,  but  also 
that  amount  of  the  costs  of  the  award  for  which  the  latter  is 
made  liable,  the  amount  of  the  costs  so  paid  over,  as  well  as 
the  sum  awarded,  may  be  recovered  by  the  assignee  in  the 
same  action  (s). 

The  validity  of  the  award  is  not  necessarily  affected  by  a 
party,  after  entering  into  the  submission,  becoming  bankrupt 
before  the  execution  of  the  award  (f) ;  but  it  may,  neverthe- 
less, be  enforced  as  in  other  cases. 

If,  however,  nothing  but  the  question  of  the  liability  of  a 
party  to  a  debt,  or  of  the  amount  of  a  debt  owing  by  him, 
was  referred,  and  he  after  the  reference,  but  before  the 
award,  became  bankrupt,  and  obtained  his  certificate,  or  was 
discharged  under  the  Insolvent  Debtors  Act,  the  fact  of  the 
arbitrator  having  awarded  against  him  could  not  preclude 
liim  from  claiming  the  benefit  of  the  statutes  of  bankruptcy 
or  insolvency  to  relieve  himself  from  liability  in  respect  of 
all  debts  from  which,  had  there  been  no  reference,  the  statutes 
would  have  protected  him.  In  such  case  the  awai-d  would  be 
set  aside  (u). 

AVhere,  after  an  award  for  the  plaintiff  in  an  action  for 
the  balance  of  an  account,  the  defendant,  before  judgment 
was  entered  on  the  verdict  taken  subject  to  the  reference. 


(/•)  Apsley  V.  Crosley,  Barnes, 
54. 

(s)  Smith  V.  Jones,  1  Dowl.  N. 
S.  526. 


(t)  Edwards,  Ex  parte,  3  Mor- 
rell's  Bank.  Rep.  179. 

(h)  R.  i:  Bingham,  2  Tyn\-. 
46. 
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committed   an   act   of  bankruptcy  by  filing   a   declaration     PaktIH. 

of   insolvency,   and   giving   notice   thereof  immediately   to . '. 

the  plaintiff,  the  court  allowed  the  plaintiff  to  prove  as 
a  creditor  for  the  amount  awarded  and  for  interest  and 
costs  (.'■). 

When  a  party  failed  to  perform  the  award,  the  arljitration  Penalty  iu 
bond  being  forfeited,  the  penalty  l)ecame  a  debt  sufficient,  J^'^j'^gJl^^jJ 
until  the  award  was  set  aside,  as  a  petitioning  creditor's  debt,  petitioning 
to  support  a  commission  of  bankruptcy.     The  mere  filing  a  ^^l^^l 
bill  in  Chancery  to  impeach  the  award  did  not  suspend  its 
effect,  or  make  the  debt  insufficient  (>j). 


V.  Uffecf  of  an  award  on  the  solicitor  s  lien  for  costs.'] — The  Solicitor's 

solicitor  of  the  plaintiff  in  the  cause  referred  has  a  lien  for  |i^^^i.df-,r"^ 

his  costs  upon  a  sum  awarded  to  the  plaintiff,  as  he  has  upon 

a  sum  recovered  by  verdict  and  judgment  {%). 

Under  the  old  rule  (a)  no  set-off  of  damages  or  costs  Old  rule  as  to 

t  ff 
between  the  parties  was  allowed  to  the  prejudice   of  the  ^^  ''^  ' 

solicitor's  lien  for  costs  in  the  particular  suit  against  which 

the  set-off  was  sought,  and  if  after  notice  of  the  lien,  the 

defendant  paid  the  money  to  the  plaintiff,  instead  of  to  the 

plaintiff's  attorney,  the  latter  might  compel   a   repayment 

to  himself  by  summary  application  to  the  court,  and  he  would 

not  be  prejudiced  by  a  collusive  release  from  the  plaintiff  to 

the  defendant  (h). 

But  now,  by  Order  LXV,  r.  14,  "  a  set-off"  for  damages  or  Modern  rule, 
costs  between  parties  may  be  allowed  notwithstanding  the 
solicitor's  lien  for  costs  in  the  particular  cause  or  matter  in 
which  the  set-off  is  sought." 

This  rule  does  not  apply  to  costs  in  independent  pro- 
ceedings (c). 

In   the   case   of  a  reference   l)y   an   order  of  the   court  Enforcing 
a   solicitor  w^ould    probaljly    now    be    entitled    to    enforce  ^^"' 

{x)  Harding,  Ex  parte,  5  De  G.  1853  (8).  See  Pringle  v.  Gloag, 
M.  &G.  367.  10   Ch.    D.    676;    48    L.   J.  Ch. 

(i/)  Liiigood,  Ex  parte,  1  Atk.  ,,\    ^  ^       m  i.      i    -p    <. 

240  o       »  1         )  ^;,^    Ormerod  v.  Tate,  1    East, 

464. 

(2)  Ormerod    v.  Tate,  1   East,  (c)  Hassell    i:    Stanley,  [1896] 

464  ;  Cowell  v.  Betteley,  10  Bing.  1  Ch.  607  ;  65  L.  J.  Ch.  494.  See 
■^32.  Barker  r.  Hemming,  5  Q.  B.  D. 

(«)  Reg.  Gen.  Hil.,  2  Will.  IV.  609  ;  David  v.  Rees,  [1904]  2  K. 
r.  93,  re-enacted  Reg.  Gen.  Hil.      B.  435 ;  73  L.  J.  K.  B.  729. 
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Part  III.     j^^g  ]{q-j^  jjy  application  to  the  court   under   the   Solicitors 

^— Act,  1860  (d). 

"When  lien  If  an  uncertificated  bankrupt  brought  an  action  for  work 

cfakTof  °*      done  by  him  subsequent  to  his  bankruptcy,  his  attorney,  if 
assignees  of     the  action  were  referred,  had  a  lien  for  his  costs  of  the  action 
rupL  ^^°        ^iid    reference   on   the   amount   awarded    to   the    bankrupt 
paramount  to  the  claim  of  the  assignees  (c). 

((/)  23  ct    24  Yict.   c.   127,    s.  (e)  Jones  c.  Turnbull,  2  M.  et 

28.  W.  601. 
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CHAPTEE   II. 

PERFORMANCE   OF   THE   AWARD. 

I.   What  a  sitficient  i:)crformanec  of  the  award.] — An  award     I'art  ill. 
is  to  receive  a  liberal  and  sensible  construction,  and  as  far  as  ' 


possible  to  be  2;overned  by  the  intent  of  the  arbitrator  ;  there-  Performance 
i  -PI  ,  •  n  ,  •  ,1  -I  withm  a 

lore,  it  the    arbitrator  award   a    thing   to   be  done,  without  reasonable 

saying  within  what  time,  the  party  shall  have  a  reasonable  *™^" 

time,  because  it  must  be  presumed  that  the  arbitrator  intends 

all  things  necessary  to  the  doing  the  thing  he  directs  ;  and  a 

reasonable  time  is  necessary  (a). 

Though  an  award  cannot   be  made  part  at  one  time  and  Performance 
part  at  another ;  yet  it  may  be  performed  part  at  one  time  times, 
and  part  at  another ;  for  the  nature  of  the  thing  may  require 
performance  at  different  places  and  times  (h). 

Each  party  is  bound  to  perform  the  award,  and  to  comply 
with  its  directions,  as  far  as  regards  himself. 

As  the  making  the  award  is  as  much  within  the  knowledge  Tarty  bound 

„,,  .„.,.  ,.  to  take  notice 

of  one  as  of  the  other,  no  notice  oi  its  being  made  is  necessary  of  award, 
to  impose  the  duty  of  obedience  (c). 

But  if  money  or   any  other  chattel  be  deposited   in   the  Stakeholder 

•^  ''  .     .  ,  .       ,  not  bound  to 

hands  of  a  stakeholder  to  abide  the  award,  it  is  not  his  duty  take  notice  of 
to  take  notice  of  the  award,  but  he  should  retain  the  property  ^^*'^^' 
in  his  possession  until  the  arbitrator's  judgment  has   been 
communicated  to  him  (d). 

The  party  directed  to  do  any  act  must  substantially  comply  Party  must 
with  the  requisitions  of  the  award.  substantially. 

In  an  action  by  a  husband  and  wife  respecting  the  right  of  Collusive 
the  wife  to  an  annuity,  the  award  ordered  the  arrears  of  the  P'^y"^^"  • 
annuity  to  be  paid  to  the  wife ;  it  was  held  to  be  no  answer 
to  an  attachment  for  non-payment  to  her,  that  her  husband 

(o)  Bac.  Ab.  Arb.  F. ;  Freeman  132 ;   Child  v.  Horden,  2  Bulst. 

r.  Bernard,  1  Salk.  69.  143 ;  Gable  v.  Mossee,  1  Bulst.  44. 

(h)  Bac.  Ab.  Arb.  F.  (d)  Wilkinson   v.    Godefroy,  9 

(r)  .Juxon r. Thornhill, Cro. Car.  A.  &  E.  53G. 
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Part  III.     -j^^id  previously  demanded  them,  and  that  they  had  been  paid 


CH.  ir. 


to  him,  the  payment  to  the  husband  being  clearly  collusive  (c). 
Party  must  The  award  must  be  performed  by  the  parties  as  far  as 

''"T'^lawful^^  ^^^y  lawfully  can ;  and  if  several  matters  be  directed  to  be 
and  possible,  done,  all  within  the  arbitrator's  power  to  order,  it  is  no 
answer  to  an  attachment  for  non-performance  of  the  award 
that  as  to  one  of  the  matters  it  is  out  of  the  party's  power 
to  do  it,  or  that  compliance  would  subject  him  to  an  action, 
if  he  have  done  nothing  to  show  his  willingness  to  obey  the 
award. 
Award  to  Thus,  where  an  umpire  directed  a  defendant  to  prostrate 

some  weirs  of  which  he  was  a  proprietor,  and  also  another 
weir  in  which  he  had  only  a  share,  and  then  said  he  made 
his  award  only  to  extend  so  far  as  any  right  or  interest  the 
defendant  possessed,  it  was  held  by  the  court  that  it  was  the 
defendant's  duty  to  obey  as  far  as  he  could,  and  that  if  he 
could  not  remove  his  share  of  the  latter  weir  without  being 
liable  to  an  action  for  trespass,  that  would  be  an  answer  to 
that  part  of  the  award  (/). 
To  dig  for  Where  the  lessees  of  some  lands  and  coal  mines  found  or 

to  be  found,  covenanted  to  sink  for  coal  as  far  as  could  and 
ought  to  be  accomplished  by  persons  acquainted  with  the 
nature  of  collieries  and  as  in  such  cases  was  usual  and  cus- 
tomary, and  immediately  to  erect  such  fire-engines  as  should 
be  necessary ;  an  award,  ascertaining  the  damages  occasioned 
by  their  default  to  do  so,  further  directed,  that  the  lessees 
should  sink  to  and  through  the  coal  mines  demised,  and  erect 
fire-engines  thereon  ready  and  complete  for  working  the 
mines  and  getting  the  coals,  according  to  the  terms  of  the 
lease,  before  a  certain  day ;  it  was  held  that  they  had  suffi- 
ciently performed  the  award  on  their  showing  that  they  had 
sunk  for  coal  as  far  as  they  could  and  ought  in  the  judgment 
of  persons  of  competent  skill  in  such  works,  and  as  far  as  was 
usual  and  customary  in  such  cases,  and  that  no  coal  could  be 
got  worth  working  (r/). 
Party  to  pay        Upon  an  award  for  the  payment  of  money  at  a  particular 

must  tender      ^ .  i      i  i  ,        .  ,       ,  i 

money.  time  and  place,  the  party  wlio  is  to  pay  ought  to  come  and 

(e)  Wynne  r.  Wynne,  4  M.  &      Dowl.  G40 ,  8  L.  J.  (N.  S.)  C.  P. 
G.  253;  IIL.  J.  C.  P.  206.  331. 

(g)  Hanson   v.    Boothman,    13 
(/)  Doddington  u.  liaihvard,  7      East,  22. 
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tender  the  money  at  the  time  and  place,  even  if  the  other     Part  III. 
party  be  not  there  to  receive  it  (/t). 


A  sum  directed  by  an  award  to  be  paid  for  arrears  of  rent  Must  seek 
of  a  house  is  a  sum  in  gross  payable  without  demand,  and  entitled.^ 
the  party  directed   to   pay   must   seek   out   him  who  is  to 
receive  it  (^). 

If  the  arbitrators  award  that  the  defendant  shall  "  enjoy  a  Breach  of 
house,  paying  rent  to  the  plaintiff,"  the  arbitration  bond  is  ^^^'^ 
forfeited  if  the  defendant  fail  in  the  payment.     The  payment 
of  the  rent  is  not  a  mere  condition,  on  non-performance  of 
which  the  estate  of  the  defendant  is  to  cease  {k). 

An  award  directing  all  suits  between  A.  and  B.  to  cease  is  When  pro- 
not  broken  by  A.  prosecuting  a  suit  against  B.  and  others  g^j^  j^brJacli. 
jointly  (Z). 

An   award   that   the   plaintiff  should   not  prosecute  nor  Entering 

,.  ,••,!  L  111J-J.1      continuance. 

proceed  m  an  action  in  the  same  term,  was  held  not  to  be 

broken  by  the  entry  of  a  continuance  from  term    to  term ; 

and  if  the  award  be  that  he  shall  not  continue  the  action.  By  attorney. 

it  is  a  breach    if   he  continue  it    by  attorney,  but  not  so  if 

the  attorney  enter  the  continuance  without  his  privity  [m). 

The  mere  filing  a  fresh  bill  in  Chancery  for  the  same 
matter  was  no  breach  of  an  award  that  a  suit  shoukl  cease, 
for  until  a  subpoena  issued  on  the  bill  the  party  was  not 
damnified.  If  one,  being  bound  to  save  another  harmless, 
obtain  a  process  against  him,  this  is  a  clear  breach  of  the 
award ;  and  on  an  award  that  one  "  shall  acquit  the  other  Award  to 
of  such  a  debt  or  suit,"  it  is  not  sufficient  to  save  the  latter  jg|^"' 
harmless,  but  tlie  party  directed  to  acquit  ought  to  procure  an 
actual  discharge  {n). 

II.   TVJiere  execution  of  deed  directed.'] — Where  the  arbitrator  wiKthcr 
directed  that,  on  payment  of  the  mortgaged  debt,  the  mort-  execute  the 
gagee   should   reassign    the   morti^aged    land,   the   duty   of  <ieed  neces- 
reassigning  was  held   to   attach,  without  any  request   from 
the   mortgagor.      And   this   distinction   was   taken   by   the 
court,  that  no  request  was  necessary,  because  the  reassignment 

(A)  Doyley  v.    Burton,    1    Ld.  (V)  Barnardiston  v.  Fowler,  10 

Raym.  533.  Mod.  204. 

(i)  Furser  v.  Prowd,  Cro.  Jac.  {m)  Gray    v.   Gray,    Cro.    Jac. 

423.  525. 

(/:)    Parsons   v.    Parsons,    Cro.  (u)  Freeman  i'.  Sheen,  Cro.  Jac. 

Eliz.  211.  339. 
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Part  III. 
en.  n. 


Who  tu 
prepare  and 
tender  the 
conveyance 
for  execution. 


Demanding 
execution  by 
a?ent. 


Award  to 
execute  re- 
lease on 
payment. 


Death  of 
jiarty  before 
payment. 


Award  of 
release  to 
time  of 
award. 


might  have  been  made  without  the  presence  of  both  parties, 
but  that  it  would  have  been  otherwise  had  the  duty  been  to 
reinfeoff,  because  the  intended  feoffee  must  have  been  present 
to  receive  the  livery  (o). 

"When  the  award  orders  conveyances  of  real  or  personal 
property,  difficulties  often  arise  as  to  which  of  the  parties  is 
to  prepare  and  bear  the  expense  of  the  instruments,  and 
tender  them  for  execution. 

In  an  old  case,  it  is  said,  if  a  man  be  awarded  to  convey  an 
estate  to  another  person  by  such  a  time,  he  is  to  procure  the 
conveyances  to  be  made  ;  or  if  to  convey  an  estate  to  another 
by  such  conveyances  as  shall  be  approved  of  by  such  a  counsel, 
he  is  certainly  to  prepare  the  conveyances,  and  to  procure 
them  to  be  approved  of  by  that  counsel  [ij). 

If  an  arbitrator  direct  a  party  to  execute  a  deed,  it  is  no 
excuse  for  non-performance  that  the  deed  was  tendered  for 
execution  by  a  person  not  authorised  by  power  of  attorney 
to  make  the  demand.  It  is  sufficient  if  the  person  presenting 
the  instrument  were  authorised  so  to  do,  and  an  attachment 
will  issue  on  refusal  {q). 

If  one  party  be  ordered  to  pay  a  sum  of  money,  and  the 
other,  on  the  receipt  thereof,  to  execute  a  release,  the  latter 
by  refusing  the  sum  cannot  free  himself  from  his  liability  to 
perform  the  award,  but  must  execute  the  release  on  the 
money  being  tendered  to  him  (r). 

If  the  award  dii'ect  payment  to  be  made  to  a  party  or  his 
assigns  within  a  specified  period,  and  that  on  the  payment 
each  party  should  give  the  other  a  release,  and  the  party  who 
is  to  receive  the  money  die  before  the  time  has  expired,  pay- 
ment must  be  made  to  his  personal  representatives,  though 
not  named  in  the  award,  and  the  representative  is  bound  to 
give  a  release  of  all  demands  the  deceased  had  against  the 
other  {s). 

Where  an  arbitrator  exceeds  his  authority  in  awarding  a 
release  of  all  claims  until  the  time  of  the  award,  instead  of 
limiting  it  to  the  date  of  the  submission,  if  the  party  execute 


(o)  Rosse  V.  Hodges,  1  Ld. 
Kaym.  233. 

{p)  Candler  v.  Fuller,  Willes, 
62. 

(</)  Kenyon  v.Grayson,  2  Smith, 
61. 


(/•)  Squire  v.  Grevett,  2  Ld. 
Rayni.  9G1 ;  Liunen  v.  William- 
son, Rolle  Ab.  Arb.  K.  16  ;  Simon 
V.  Gavil,  1  Salk.  74. 

(.s)  Dawnej'  v.  Vesey,  2  Vent. 
249. 
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a  release   to   the   time   of  the    submission,  this  is    a   "Ofx^  ^'^"'''  ■^^^• 

"  f'lT     TT 

performance  of  the  award  (/). 


If  the  defendant,  being  ordered  to  execute  a  release  to  the  Delivering 
plaintiff,  deliver  a  release  properly  executed  to  a  stranger,  to  stran^er^for 
the  use  of  the  plaintiff,  which  the  latter  refuses  to  accept,  plaintiffs  use. 
such  tender  and  refusal   may  be   pleaded   as   a   good   per- 
formance of  the  award,  if  no  particular  place  be  mentioned 
for  the  delivery  (w). 

If  the  arbitrator   direct   a   party  to  execute   a   bond   or  Award  to 
covenant  indemnifying  another  against  the  costs  of  an  action,  [ndemnity 
and  the  party  execute  the  bond  or  covenant,  the  remedy  on 
the  arbitration  bond  is  gone  ;    and  in  case  of  a  failure  to 
save  the  party  harmless,  proceedings  must  be  taken  on  the 
indemnity  bond  or  covenant  (x). 

(t)  Stevens  v.  Matthews,  1  Ld.  Cro.  Eliz.  54 ;  Freeman  v.  Drew, 

Raym.  116 ;  Marks  v.  Marriut,  1  2  Leon.  181. 
Ld.  Raym.  114.  (x)  Phillips  v.  Knightly,  1  Bar- 

(n)  Alford  v.  Lea,  2  Leon.  110 ;  nard.  463. 
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CHAPTER   III. 

THE  AWARD  AS  A  GROUND  OF  ACTIOX  OR  DEFENCE. 


SECTIOX   I. 

EXFOECIXG   A>'   AW.A.ED    BY   ACTION, 

Part  III.         -^'^   award   «  ground   of  action.'\ — An   award   might   be 
CH.  in.  s.  1.   enforced  as  of  right  by  action,  whether  the  submission  were 
An  action  lies  bj  parol,  by  writing   not   under   seal,  or   deed,  or   rule   of 
awlr?"""*        coui't  {a),  or  by  judge's  order  (6). 

If  a  person  were  directed  by  an  award  to  cleanse  a  drain, 
and  he  wrongfully  neglected  to  do  so,  a  party  injured  might 
have  brought  an  action  on  the  case  (c). 

Now  that  under  s.  12  of  the  Arbitration  Act,  1889  {d),  an 
award  may  be  enforced  as  a  judgment  or  order,  although 
the  right  to  bring  an  action  is  not  thereby  taken  away,  the 
necessity  for  an  action  no  longer  exists  to  the  same  extent  as 
formerly ;  but  an  action  is  still  the  proper  mode  of  procedure 
where  the  submission  is  by  parol,  or  where  the  award  ascer- 
tauis  only  the  amoimt  to  be  paid  and  not  the  liability  in  law 
to  pay,  or  where  the  validity  of  the  award  or  the  right  to 
proceed  upon  it  is  so  doubtful  that  leave  to  enforce  it  under 
the  above  section  cannot  be  obtained. 

If  the  award  be  one  giving  compensation  for  land  taken 
under  the  Lands  Clauses  Acts,  an  action  seems  the  proper 
remedy  (c),  and  that  will  not  lie  until  after  a  conveyance  of 


Whf-n  action 

proper 

remedy. 


(a)  Hodsden  v.  Harridge,  2 
Saund.  62  b.  n.  5. 

Qj)  Lievesley  v.  Gihnore,  L.  R. 
1  C.  P.  570 ;  35  L.  J.  C.  P.  351. 
See  Stuart  v.  .Toy,  [1904]  1  K.  B. 
:i62;  73L.  .7.  K.  B.  07. 

(c)  Sharpe  v.  Hancock,  7  M.  & 
C.  354 ;   13  L.  J.  C.  P.  138. 


((/)  52  &  53  Vict.  c.  49. 

(t)  Buccleuch  (Duke)  v.  Metro- 
politan Bd.  of  Works,  L.  R.  5 
H.  L.  418;  41  L.  J.  Ex.  137; 
Kewbold  and  Metropolitan  Rail. 
Co.,  In  re,  14  C.  B.  N.  S. 
405. 
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the  laud  has  been  executed  (/).     So  it  is  the  only  remedy     l*^"'^  J^'- 

when  the  submission  has  not  the  effect  of  a  rule  of  court,  and '- '. — - 

no  statute  provides  for  a  special  mode  of  enforcement.  When 
the  validity  of  an  award  was  doubtful,  the  court  would 
formerly  leave  the  parties  to  their  action,  unless  the 
objections  to  the  award  were  such  as  could  not  be  raised  in 
an  action  {g). 

When  the  award  gives  the  cost  of  the  reference  but  does  Costs  of 

rcforcticG  need 

not  fix  the  amount,  they  need  not  be  taxed  before  an  action  j^^j^  jj^.  tax<d 
be  commenced  to  recover  them  (h).  before  action. 

Where  two  parties  agree  to  employ  an  arbitrator,  and  one  Action  for 
pays  a  sum  to  take  up  the  award,  he  may,  in  the  absence  of  award, 
any  provision  to    the    contrary,  recover  a  moiety  from  the 
other  party  in  an  action  for  money  paid  (i). 

Where  money  due  on  a  balance  of  account  was  awarded  ^"^'^^^^"^(j 
to   be   paid,    in   an  action  on  the  award  interest  might  be 
recovered  from  the  time  the  sum  was  demanded  (Jc). 

Under  the  Judicature  Eules,  Order  XLII.  r.  16,  interest 
at  4  per  cent,  may  be  levied  from  the  date  of  entering 
judgment. 

No  interest  is  payable  on  the  amount  of  an  award  settling  Interest. 

■c^   •'  "  Companies 

the  price  to   be  paid  for  the  purchase  of  the  interest  of  a  Act,  1862. 
dissentient  member,  under  the  Companies  Act,  1862  (/),  ss. 
161,  162,  except  from  the  date  when  payment  of  the  amount 
awarded  is  demanded,  and  such  interest  is  properly  charged 
at  4  per  cent.  (m). 

(/)    East     London    Union    v.  Co.  v.  Sharjie,  5  App.    Cas.  425; 

Metropolitan  Rail.  Co.,  L.  R.  4  50  L.  J.  Q.  B.  14. 

Ex.  309.  (0  Marsack  v.  Webber,  6  H.  & 

(g)  Stalworth  v.  Inns,  13  M.  &  N.  1. 

W.  466;  14  L.  J.    Ex.  81;  Hall  (A)  Pinhorn    v.  Tuckington,    3 

and  Hinds,  In  re,  2  M.  &  G.  847  ;  Camp.  468  ;   Cliurcher  and  Strin- 

10  L.  .J.  C.  P.  210.  ger,  In  re,  2  B.  &  Ad.  777.     See 

(h)  Holdsworth    v.  Wilson,  32  3  &  4  Will.  IV.  c.  42,  s.  28. 

L.  J.  Q.  B.  289 ;   3  B.  &  S.  1 ;  (0  25  &  26  Vict.  c.  89. 

Lewis  V.  Rossiter,  44  L.  J.  Ex.  (m)  United  States  Direct  Cable 

136  ;  Metropolitan  District  Rail.  Co.,  In  re,  48  L.  J.  Ch.  665. 
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ACTION   ON   AN   AWAKD. 


SECTION  II. 


Part  II[. 
CH.  in.  s.  2. 


Statement  of 
claim. 

Performance 
of  conditions 
precedent 
implied. 


Matters  to  be 

proved. 

Submission. 


Enlargement 
of  time. 


PROCEEDINGS    IN    THE   ACTION. 

I.  Claim  OR  an  award.'] — The  mode  of  pleading  since  the 
Judicature  Acts  has  been  so  much  altered  that  many  of  the 
difficulties  which  formerly  required  serious  consideration  are 
now  comparatively  immaterial,  especially  as  the  power  of 
amendment  is  practically  unlimited  and  technicalities  are 
discountenanced. 

The  plaintiff  in  his  statement  of  claim  must  allege  all 
the  material  facts  on  which  he  relies  to  support  his  case  {n)  : 
an  averment  of  the  performance  or  occurrence  of  all  con- 
ditions precedent  necessary  for  the  case  of  the  plaintiff  or 
defendant  is  implied  in  his  pleading  unless  the  same  is 
contested  by  the  opposite  XDarty,  in  which  case  the  failure 
thereof  must  be  distinctly  specified  (o). 

In  an  action  on  an  award  the  plaintiff  must  prove  the 
submission  of  all  parties  to  the  arbitration,  so  as  to  show 
the  authority  of  the  arbitrator  {p). 

Where  an  award  ordered  the  defendant  to  sign  a  memo- 
randum, by  which  he  undertook  not  to  pirate  the  plaintiff's 
inventions,  ^looi  that  he  had  signed  a  memorandum  in 
terms  according  with  the  dii'ection  of  the  award  was  held 
sufficient  evidence  of  his  having  submitted  to  the  arbitra- 
tion {q). 

If  the  time  for  making  the  award  has  been  enlarged,  it 
must  be  shown,  if  denied,  that  the  enlargement  was  duly 
made  either  under  the  terms  of  the  submission,  or  by  the 
consent  of  the  parties,  or  under  the  provisions  of  s.  9  of 
the  Arbitration  Act,  1889.  Any  irregularity  in  the  enlarge- 
ment of  the  time  may  be  waived  by  the  subsequent  attend- 
ance of  the  parties  before  the  arbitrator  without  objection 
and  with  knowledge  of  the  enlargement  (r),  or  if  the  time 
has  been  allowed  to  elapse  without  any  enlargement  {s). 


(n)  For  form  of  claim,  see 
Appendix  of  Forms. 

(o)  Order  XIX.  r.  14. 

(p)  Ferrer  v.  Oven,  7  B.  &  C. 
427;  Dilley  v.  Polhill,  2  Str. 
1>2:5. 

(q)  Stuart  v.  Nicholson,  '\ 
Bing.  N.  C.  li:'>;  <>  L.  J.  (N.  S.) 


C.  P.  66.     Sue  Murray  v.  Gregory, 

5  Ex.  468  ;  19  L.  J.  Plx.  355. 

(r)  Hick,  In  re,  8  Taunt.  694 ; 
Tyerman  ;;.  Smith,  6  E.  it  B.  719  ; 
25  L.  J.  C^.  B.  359. 

(s)  Lawrence  v.  Hodgson,  1  Y. 

6  J.  16. 
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The  plaintiff  must  prove  the  award,  and  if  made  by  two     Part  III. 
or  more  arbitrators  it  must  be  shown  to  have  been  signed  by- 


all  of  them,  in  the  presence  of  each  other,  and  at  tlie  same  award*'*^"  "^ 
time  and  place  (t). 

Where  the  award  is  made  by  an  umpire,  or  by  arbitrators  Appointment 
and   an   umpire,  the   appointment   of  the   latter   must   be  *^  "^Pi'"^- 
proved  (?0. 

The  defendant  beincj  bound  to  take  notice  of  the  award  Notice  of 
equally  with  the  plaintiff,  the  latter  need  not  prove  that  the  unnecessary 
defendant  has  had  notice  of  the  award  (x). 

Failure  to  comply  with  the  terms  of  the  award  must,  of  Breacli. 
course,  be  shown. 

II.  Defence  in  action  on  an  award.^ — If  a  defendant  in  an  Traversing 
action  to  enforce  an  award  does  not  deny  that  he  entered  ^l^^ 
into  the  submission  set  out  in  the  statement  of  claim,  he  will 
be  taken  to  admit  the  fact. 

The  plea  of  no  award  puts  in  issue  the  making  of  tlie  Plea  of  no 
award  in  fact,  and  not  its  validity   in  point  of  law    [y).  ^^"^ 
Defences  on  the  ground  of  the  invalidity  of  the  award  in  Special 
law  must  be  specially  pleaded,  such  as  that  the  arbitrators 
did  not  execute  the  award  together  {z) ;  or  that  the  award 
was  not  made  within  the  time  alleged  in  the  declaration  as 
limited  for  the  making  of  the  award,  and  that  no  enlarge- 
ment has  been  made  (a)  ;  or  that  a  matter  in  difference  duly 
notified  to  the  arbitrator  had  not  been  awarded  on  (h) ;  or 
that  the  arbitrator  had  exceeded  his  jurisdiction  (c) ;  or  that 
the  two  arbitrators  had  made  their  award  without  exercising 
their  own  judgment,  but  according  to  the  opinion  of  a  third 
person,  by  whose  decision  they  had  beforehand  agreed  to  be 
bound  {d) ;  or  that  the  award  had  been  set  aside  (c), 

(0  Wade  V.   Dowling,  4  E.  &  (a)  Lord  v.  Lee,  L.  R.  3  Q.  B. 

B.  44 ;  23  L.  J.  Q.  B.  302 ;  Peter-  404  ;  37  L.  J.  Q.  B.  121. 

son  V.  Ayre,  15  C.  B.  724.  (h)  Mitchell    v.    Staveley,     16 

(u)    Still  V.  Halford,  4   Camp.  East,    58  ;    Beckett    v.    Midland 

l>j)  '^                                               ^  Rail.  Co.,  L.  R.  1  C.  P.  241 ;  35 

(x)  2  Wms.  Saund.  62  (4).  See         V  n    \'  i    '  i     '^^\r      t  c  -i?     o-ia 
Fraunces's  case   8  ReD  at V  9'>  b  ^"^  Adcock  v.  ^\  ood,  6  Ex.  814  ; 

(;/)  Adcock  v.  Wood,  6  Ex.  814  ;  (^^ij  Whitmore  v.  Smith,  in  error, 

20  L.  J.  Ex.  435.  See  Order  XXI.  7  h.  &   N.  509;    31    L.  J.    Ex. 

rr.  15,  20.  IO7. 

(2)  Wade  V.  Dowling,  4  E.   &  (e)  Roper  v.  Levy,  21  L.  J.  Ex. 

B.  44 ;  23  L.  J.  Q.  B.  302.  28 ;  7  Ex.  55. 
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ACTION   OX   AX   AWARD. 


Part  III. 
CH  m.  s.  2. 

Misconduct  or 
mistake  of 
arbitrator  not 
pleadable. 

Statute  of 
Limitation. 


Plea  of  revo- 
cation by  will 
of  party. 


Pleading 
excess. 


Plea  of 
foreign 
attachment. 


The  defendant  cannot  in  an  action  on  an  award  plead 
collusion  with  a  paity  or  other  misconduct  of  the  arbitrator 
in  avoidance  of  the  award  (J),  or  impeach  the  award  upon 
the  gi'ound  of  a  mistake  of  the  arbitrator  [g),  nor  can  he 
adduce  evidence  to  dispute  the  facts  found  by  the  award  (/(). 

The  statute  3  &  -4  Will.  IV.  c.  42,  provides  by  s.  3  that, 
"  All  actions  of  debt  upon  any  award,  where  the  submission 
is  not  by  specialty,"  shall  be  commenced  and  sued  within 
six  years  after  the  cause  of  such  action,  but  not  after ;  such 
lapse  of  time  may,  therefore,  be  pleaded  as  a  defence. 

A  submission  to  arbitration  does  not  per  se,  unless  an 
express  term  to  that  effect  is  contained  therein,  exclude  the 
right  of  either  paiiy  to  raise  the  defence  of  the  Statute  of 
Limitation.  Thus,  where  in  1897  there  was  an  arbitration 
as  to  what  extent  one  colliery  company  had  encroached  upon 
the  coal  of  another,  and  as  to  the  compensation  payable 
therefor,  it  was  held  that  the  Statute  of  Limitation  might 
be  relied  on  as  a  defence  in  respect  of  an  encroachment 
inadvertently  committed  in  1878  and  discovered  in  1888  (t). 

A  plea  that  the  defendant  revoked  the  authority  of  the 
arbitrator  before  the  awai'd  was  made,  was  a  good  answer  to 
any  claim  on  the  award,  when  the  submission  was  one  that 
was  revocable  (k). 

A  plea  to  an  action  on  an  award  under  the  Lands  Clauses 
Consolidation  Act,  1845,  that  the  indivisible  sum  awarded 
included  damages  and  compensation  for  things  in  respect  of 
which  the  umpii'e  had  no  jurisdictiou  to  give  compensation 
was  a  good  plea  {I). 

In  debt  on  bond,  where  the  awai'd  was  to  pay  money  by  a 
particular  day,  a  plea  that  a  foreign  attachment  in  London 
issued  the  same  day  the  money  was  payable,  and  that  by 


(  f)  Whitinore  c.  Simth,  7  H. 
Sc  X.  500;  31  L.  .J.  Ex.  107; 
Wills  V.  Maccaimick,  2  Wils.  148: 
Brazier  c.  Brj-ant,  10  Moore,  587  ; 
Grazebrook  v.  Davis,  5  B.  it  C. 
5.'i4;  4  L  .J.  (O.  S.)  K.  B.  321; 
Braddick  r.  Thoniijsoii,  8  East, 
;>44.  See  Thurbuni  v.  Barnes, 
L.  R.  2  C.  P.  384;  3G  L..T.  C.  P. 
184. 

{3)  Hall  and  Hinds,  In  re,  2 
M.  &  Ci.  847,  see  note,  p.  8.")2; 
10  L.  J.  C.   P.  210  ;  Johnson  v. 


Diirant,  2  B.  it  Ad.  925  ;  1  L.  .J. 
(X.  S.)  K.  B.  47. 

(/()  Walshaw  v.  Brighouse  Cor- 
poration. [1800]  2  Q.  B.  280  :  08 
L.  J.  Q.  B.  828. 

(0  Astley  and  Tyldeslej-  Coal 
Co.,  In  re,  68  L.  J.  Q.  B.  252. 

(/.)  Marsh  »•.  Bulteel,  5  B.  &  A. 
507. 

(0  Buccleuch  (Duke)  v.  Metro- 
politan Bd.  of  Works,  L.  R.  3 
Ex.  300 ;  37  L.  J.  Ex.  177. 
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virtue  of  it  the  money  awarded  was  attached  in  the  defen-     ^'^'"'  ^^^- 

r'lT     TTT     S    2 

dant's  hands  the  day  after,  was  held  bad,  because  the  penalty " 

was  due  wlien  the  money  was  not  paid  by  the  day.  But 
Holt,  C.J.,  said  the  plea  would  have  been  a  good  plea  to  an 
action  of  debt  on  the  award  (m). 

An  agreement  not  under  seal  to  waive  and  abandon  the  of  waiver  of 
award  could  not  be  pleaded  in  answer  to  an  action  on  an  *'^°  award, 
arbitration  bond.     The  only  remedy  was    by  cross   action 
against  the  plaintiff  for  suing  on  the  bond  in  breach  of  the 
agreement  (n). 

But  a  plea  of  accord  and  satisfaction  not  under  seal  was 
good  (o). 

Where  the  submission  contained  no  limit  as  to  time,  a  Not  made 
plea  to  an  action  on   the  award,  that   the  arbitrators   did  able  time, 
not  make  their  award  within  a  reasonable  time,  was  held 
bad  (p). 


SECTION   III. 

AN   AWAED   AS   A   BAK   TO   AN   ACTION. 


An  award  must  be  pleaded  specially  as  a  defence  when  it     Part  hi. 
is  relied  upon  as  a  discharge  of  the  right  to  sue.  ch.  hi.  s.  3. 


To  a  25lea   of   an   award,    the   plaintiflf  replied   that  the  Rule  as  to 

subject-matter  of  his  action  was  not  included  in  the  refer-  formance.  ^^' 

ence ;   and  though   the   submission   was   of  all   matters  in  Replication 

difference,  and  the  cause  of  action  existed  at  the  time  of  the  coy™e^'bv 

submission,  the  plaintiff  was  allowed  to  show  that  it  was  not  award 

p  1   /   \  pleaded, 

reierred  {q). 

If  an  action  were  brought  for  a  debt,  an  award  respecting 

the  claim,  ascertaining  the  amount  of  the  debt,  and  directing 

payment,  could  not  be  pleaded  in  bar  to  the  action  without 

alleging  performance  (r). 

(hi)  Ingram  v,  Bernard,  1  Ld.  (/»)  Curtis  r.  Potts,  3  M.  it  S. 

Rayni.  636.  145. 

.  V  Ti     1  T  1  rrii  o  ('/)  Ravee  y.  Farmer,  4  T.R.  146. 

(h)  Braddick    v.    Thompson,  8  ^^^^  j^^^^^^  ^_  ^^-^         2  C.  &  J. 

^^^^'  3^*-  47 ;  1  L.  J.  (N.  S.)  Ex.  7 ;  Roi.l- 

(y)  Smith  V.  Trowsdale,  3  E.  I'c      stone  v.  Alliance  Insurance  Co., 
B.  83.  4  L.  R.  Ir.  C.  L.  547. 
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Award  a  bar 
where  accord 
and  satisfac- 
tion a  bar. 

When  an 


Part  III.         A  plea,  except  as  to  a  certain  sum,  that  an  arbitrator  had 

'. '  '   '■  awarded  that  sum  as  the  sum  due  in  respect  of  the  causes  of 

action  was  held  good  (s). 

In  all  actions  where  accord  and  satisfaction  was  a  good 
defence,  an  award  might  be  pleaded  in  bar  (t). 

To  an  action  for  trespass  a  defendant  might  sometimes 
award  may  be  P^^^^  ^^  award  made  on  a  submission  between  the  plaintiff 
pleaded  by  a  and  a  Stranger.  An  award  between  A.  and  B.  for  a  trespass 
°  '  done  by  C.'s  cattle,  when  in  the  possession  of  A.,  is  a  good 
bar  to  an  action  by  B.  against  C.  for  the  same  trespass  (w). 
So,  to  an  action  for  a  trespass,  the  defendant  may  plead  that 
the  trespass  was  committed  by  himself  and  another,  and  that 
the  matter  was  afterwards  submitted  to  arbitration  by  the 
plaintiff,  the  defendant,  and  the  other  trespasser,  and  deter- 
mined by  an  award  (x). 

An  award  which  does  not  extend  to  the  whole  of  the  thing 
demanded  is  not  a  good  plea  to  an  action  on  the  demand  (y). 
If  a  cause  were  referred  after  issue  joined,  and  the  plaintiff 
nevertheless  proceeded  with  the  action,  and  after  an  award 
tenance  of  the  in  the  defendant's  favour,  took  it  down  to  trial,  the  award 
ac  ion.  might  have  been  pleaded  as  a  plea  to  the  further  mainte- 

nance of  the  action  (z). 


Award  as  to 
part  of 
di-mand. 

Pleading 
award  to 
further  main- 


SECTION   IV. 


Part  III. 
CH.  in.  6.  4. 

Award  con- 
clusive as 
evidence. 


EFFECT   OF  AN   AWARD   IN   EVIDENCE. 

I.  Valid  award  conclusive  as  evidence.'] — The  effect  of  an 
award  in  evidence  as  between  the  parties  is  most  conclusive, 
and  while  unimpeached  precludes  other  evidence  being  given 
to  contradict  it  (a). 


(s)  Commings  v.  Heard,  L 
R.  4  Q.  B.  669 ;  Parkes  v.  Smith 
15  Q.  B.  297  ;  19  L.  J.  Q.  B 
405. 

(0  Com.  Dig.  Accord.  D.  1 
Blake's  case,  6  Rep.  43  b ;  Bac 
Al).  Arb.  a. 

(m)  Com.  Dig.  Accord.  D.  1  ; 
RoIIe  Ab.  Arb.  B.  1. 

(.r)  Thomlinson  v.  Arriskin,   1 


Com.  Rep.  328;  Bac.  Ab.  Arb. 
G. 

(i/)  Clapcott  V.  Davy,  1  Ld. 
Raym.  611 ;  Farrer  v.  Bates,  Al. 
4 ;  Bac.  Ab.  Arb.  G. 

(2)  Lowes  V.  Kermode,  8  Taunt. 
146;  Storey  V.  Bloxham,  2  Esp. 
504. 

(a)  Whitehead  v.  Tattersall,  1 
A.  A-  E.  491. 
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As  arbitrators  are  not    agents    to  state   an  account,  but  rAuriir 

°  ,  CH.  III.  s.  4. 

judges  to  decide  disputes,  an  award  was  not  evidence  as  an 


account  stated  (h),  unless  adopted  and  acted  on  (c).  ^,J,|gj.  account 

In  ejectment  a  previous  award  between  the  same  parties,  stated. 
respecting  the  title  to  the  land,  was  conclusive  evidence  of  -'^'■'^^J^  ^^'^' 

^  "  '  elusive  on 

the  right  (d).  title  to  land. 

In  covenant   for   non-repair,   an   award   determining  the  On  amount  of 

amount   of  damages   prevented   the   plaintiff    proving   any    ''^™"-'^'^- 

different  amount  (e). 

In  an  action  of  assumpsit  against  an  executor  who  pleaded  When  against 
^  ^  ^   .     .        executor,  as 

"  plene  administravit "   alone,   an   award   on   a   submission  to  assets. 

between  the  plaintiff  and  the  defendant  as  executor,  respect- 
ing the  matters  in  difference  between  the  plaintiff  and  the 
testator,  which  ascertained  the  amount  due  from  the  testator's 
estate  to  the  plaintiff,  but  did  not  direct  the  defendant  to 
pay  it,  could  not  be  offered  by  the  plaintiff  in  evidence  as  an 
admission  of  assets  by  the  defendant  to  defeat  the  plea  (/). 

An  indictment  having  been  laid   against  a  plaintiff  for  Award  in 

,,,..,  .         action  not 

perjury,  alleged  to  have  been  committed  by  him  in  deposing,  evidence  on 
in  an  affidavit,  that  the  defendant  in  the  action  was  indebted  ^J  p'^tJ^^"* 
to  him  in  a  certain  sum  ;  the  award  of  an  arbitrator,  to  w^hom 
the  action  for  the  supposed  debt  had  been  referred,  directing 
a  verdict  for  the  defendant,  was  held  not  to  be  admissible  in 
evidence  for  the  Crown  on  the  trial  of  the  indictment  (fj). 

An  award  assessing  compensation  under  the  Lands  Clauses  ^^''I'Mj^'^'^'^g 
Act,  1845,  seems  no  evidence  on  an  issue  whether  the  com-  Act. 
pensation  awarded  was  in  respect  of  matter  for  which  com- 
pensation could  he  given  (Ji). 

II.  Uffect  of  an  award  as  evidence  as  to  stranqers.'] — It  is  ^ward  no 
JJ  J  ^        J  evidence 

laid  down  as  a  universal  rule,  that  it  is  only  as  regards  the  against 
parties  to  the  submission,  or  those  claiming  under  them,  that  ^  ""'^^S*^'^- 
an  award  has  any  force  at  all  {%). 

(b)  Bates  r,  Townley,  2  Ex.  (/)  Pearson  v.  Henry,  5  T.  R.  6. 
152 ;  19  L.  J.  Ex.  399 ;  Keen  v.  (g)  R.  v.  Fontaine  Moreau,  11 
Batshore,  1  Esp.  194.                            Q.  B.  1028. 

.vol  \\T  i         ^  i\T  (7i)  Rhodes  r;.  Airedale  Drainage 

(c)  Salmon  v.  Watson,  4  Moore,       Commrs.,  1  C.  P.  D.  402 ;  45  L.  J. 

'^'  C.  P.  861. 

((/)  Doe  d.  Morris  v.  Rosser,  3  (j)  Evans  v.  Rees,  10  A.  <t  E. 

East,  15.  151  .  Lady  Wenman  v.  Macken- 

(e)  Whitehead  v.  Tattersall,  1  zie,  5  E.  ct  B.  447  ;  25  L.  J.  Q. 

A.&E.  491.  B.  44. 
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stranger. 


Hence,  in  an  ejectment  on  the  several  demises  of  a  mort- 
gagor and  mortgagee  (the  lessor  of  the  plaintiff  at  the  trial 
relying  on  the  title  of  the  mortgagee),  the  defendant  was 
not  allowed  to  give  in  e^idence  an  award  in  his  favour 
respecting  the  same  land,  made  on  a  submission  between 
himself  and  the  mortgagor  subsequent  to  the  mortgage ; 
although  under  that  awai'd  the  defendant  had  obtained  and 
kept  possession  of  the  land,  and  the  mortgagee  had  been 
present  at  one  meeting  in  the  reference,  not,  however,  taking 
any  part  in  it  (7j). 

In  one  case  of  a  suit  for  specific  performance  of  an  award, 
a  third  person  who  had  some  interest  in  the  subject-matter  of 
the  award  was  made  a  party  to  the  suit,  and  it  was  held  that 
he  was  bound  bv  the  award,  althoucrh  he  had  not  been  a 
party  to  the  reference,  nor  had  he  assented  to  it,  but  knowing 
of  it  had  remained  passive  (l). 

This  decision  appears  to  be  quite  contraiy  to  principle  and 
cannot  be  treated  as  of  any  authority  (m). 

Upon  an  indictment  for  non-repau'  of  a  highway,  which  it 
was  alleged  the  defendant  was  bound  to  repair  ratione  tenure, 
an  award  on  the  question  of  liability,  made  under  a  submis- 
sion by  a  former  tenant  for  years  of  the  land,  was  held  not 
receivable  in  evidence  as  an  adjudication  on  the  point,  since 
an  award  only  binds  the  parties  to  the  submission,  neither 
was  it  considered  admissible  as  evidence  of  reputation  {n). 

In  another  case  where  a  parish  was  indicted  for  non-repair 
of  a  road,  an  award  under  an  Inclosure  Act,  which  empowered 
the  commissioners,  on  giving  certain  notices  to  the  parties  to 
be  affected,  to  adjudge  to  which  parish  particular  roads  should 
belong,  was  tendered  in  evidence  by  the  defendant  parish  to 
show  that  the  road  had  been  awarded  to  be  in  another  parish  ; 
but  as  there  was  evidence  of  repair  and  other  admissions  by 
the  defendants  subsequent  to  the  award,  the  court  refused  to 
receive  the  award  without  proof  of  the  notices,  since  the  usage 
contrary  to  the  award  rebutted  the  prima  facie  presumption 
that  all  the  proper  steps  had  been  taken  (p). 


(A)  Doe  <l.  Sniitli  v.  Webber,  1 
A.  A-  E.  119. 

(0    Govett    V.     Richmond,    7 
Sim.  L 

(/«)  See  Pollock  on  Contracts, 


7th  ed.  204:  Taylor  v.  Parry,  1 
M.  .'c  G.  604. 

(//)  R.  V.  Cotton,  3  Camp. 
444. 

(o)  R.  V.  Haslingfield,  2  M.  .t 
S.  558. 
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But  whore  an  award  under  an  Inclosurc  Act,  after  recilinff  P-^''^'  m- 

.  .  ,  CH.  III.  8.  4. 

the  consent  and  concurrence  of  two  justices  (necessary  by  the 


act),  stopped  up  a  footpath,  the  court  presumed  the  existence 
of  the  justices'  order  though  none  could  be  found,  the  subse- 
quent enjoyment  not  being  shown  to  be  inconsistent  with  the 
award  {p). 

In  some  particular  instances  an  award  may  be  available  in  Award 
evidence  for  a  person  who  is  not  a  party  to  the  submission,      stranger  "^ 

In  an  action  for  false  imprisonment  against  a  servant  of 
the  East  India  Company,  the  defendant  was  allowed  to  give 
in  evidence,  in  mitigation  of  damages  under  the  general  issue, 
a  release  given  by  the  plaintiff  to  the  East  India  Company,  in 
pursuance  of  an  award  between  the  plaintiff  and  the  company 
in  which  the  plaintiff  was  awarded  a  large  compensation  foi 
injuries  done  him  by  the  company's  servants,  particularly  by 
the  defendant ;  the  matters  in  difference  in  terms  compre- 
hending the  claim  in  action  {q). 

An  award  respecting  the  right  to  a  chattel  deposited  with  Award 

.  evidence  for 

the  arbitrator  precludes  the  party  against  whom  the  award  arbitrator. 

is  made  from  maintaining  trover  against  the  arbitrator  for 
refusing  to  deliver  up  the  chattel  to  him,  since  the  award 
deciding  against  him  is  evidence  that  the  withholding  the 
chattel  is  no  unlawful  conversion  (r). 

Where  an  award,  reducing  the  rateable  value  of  the  Bad  faith  not 
premises  of  a  company,  ordered  the  excess  of  old  poor  rates  award, 
to  be  allowed  out  of  the  next  rate,  but  the  overseers  never- 
theless distrained  for  the  full  rate,  and  the  company  replevied, 
the  court,  considering  the  proceedings  by  the  overseers  con- 
trary to  good  faith,  directed  the  replevin  bond  to  l)e  given  up 
to  the  company  (s). 

In  a  case  at  Nisi  Prius,  before  Lord  Tenterden,  C.  J.,  an  Award  re- 
,      „     ,        •  o  -TT  -tTTTT    1     .  .^       r,  ■       specting  right 

award  oi  the  time  oi  Henry  VIll.  between  the  Corporation  to  tolls, 
and  University  of  Cambridge,  regulating  the  amount  of  toll 
payable  to  the  Corporation,  M^as  held  inadmissible  as  evidence 
of    reputation   respecting  the   right   to   tolls   in   an   action 
between  the  lessee  of   the   Corporation  and  a  third  party. 


(p)  Mamiing  y.  E.  C.  Rail.  Co.,  (/■)  Guiiton  c.  Niu'se,  5  Moore, 

12JVI.   &  W.  237  ;  13  L.  J.  Ex.  259. 

265.  (.s)  Leicester  Waterworks  Coni- 

(q)  Shelling  v.  Farmer,  1  Stra.  pany  r.  Cropstone  Overseers,  44 

<;4(j.  L.  J.  M.  C.  92. 
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there  being  no  proof  that  it  had  been  acted  on ;  yet  a  deed 
respecting  the  same  question  and  founded  on  the  award  was 
admitted.  In  the  same  case,  another  award  of  the  same 
reign,  by  which  certain  parties  were  discharged  of  toll  to 
the  Corporation  of  Cambridge  in  consideration  of  a  specified 
annual  payment,  was  admitted  in  evidence,  the  plaintiff 
undertaking  to  prove  payment  of  the  composition ;  but  on 
his  failing  to  do  so,  the  evidence  of  the  latter  award  also  was 
struck  out  (t). 

On  an  issue  respecting  the  title  to  some  growing  crops 
seized  by  a  creditor  of  the  tenant  of  the  land,  an  award 
between  the  landlord  and  tenant  directing  the  tenancy  to 
cease,  and  the  tenant  to  deliver  up  possession,  was  held 
admissible  in  evidence,  though  of  itself  it  could  not  transfer 
the  property  in  the  crops  to  the  landlord  (»). 


Proving 
matter  uot 
awarded  on. 


III.  Impeacliing  hy  evidence  aiuard  put  in  evidence^ — "When 
an  award  is  tendered  in  evidence  the  opposite  party  may  offer 
evidence  in  reply  to  impeach  its  validity  {x) ;  as,  for  instance, 
to  prove  that  on  some  of  the  matters  referred  the  arbitrator 
has  not  awarded  (?/). 

An  award  having  been  made  in  pursuance  of  a  judge's 
order,  drawn  up  by  consent  of  parties,  and  an  application  to 
the  court  to  set  it  aside  on  the  ground  of  mistake  of  the 
arbitrator  having  failed,  it  w^as  held,  that,  in  an  action  on  the 
award,  evidence  was  not  admissible  to  impeach  the  award  on 
the  ground  that  the  decision  of  the  arbitrator  proceeded  upon 
a  mistake  {z). 


(f)  Brett  V.  Beales,  1  Moo.  it  M. 
416. 

(n)  Thorpe  v.  Eyre,  1  A.  i<:  E. 
920. 

(x)  Whitehead  v.  Tattersall,  1 
A.ct  E.  491. 

(//)  Ingrain  v.  Mihies,  8  East, 
445  ;    Mitchell    v.    Stavelcy,     10 


East,  58 ;  Dresser  v.  Stansfield, 
14  M.  &  W.  822  ;  15  L.  J.  Ex. 
274.  See  Rhodes  v.  Airedale 
Drainage  Comnirs.,  1  C.  P.  D. 
402 ;  45  L.  J.  C.  P.  861. 

(2)  Johnson  v.  Durant,  2  B. 
&  Ad.  925  ;  1  L.  J.  (N.  S.)  K.  B. 
47. 
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SECTION  V. 

ACTION   FOK   SPECIFIC   PERFORMANCE   OF   AN   AWARD. 

The  Arbitration  Act,  1889,  does  not  expressly  interfere     Part  ill. 


CH.  ni.  8.  0. 


with  the  power  of  the  court  to  decree  specific  performance  of 
an  award,  and  it  is  therefore  presumed  that  the  power  still 
exists,  and,  when  exercised,  would  be  governed  by  the  prin- 
ciples on  whicli  the  Court  of  Chancery  used  formally  to 
decree  specific  performance. 

An  award  can  generally  be  enforced,  under  s.  12  of  the 
act,  like  a  judgment  or  order  to  the  same  effect  {a). 

And  it  is  only  in  cases  where  the  right  to  enforce  the 
award  is  doubtful  that  recourse  cannot  be  had  to  this  pro- 
cedure. In  cases  of  that  description  the  Court  of  Chancery 
was  unwilling  to  grant  specific  performance,  and  left  the 
party,  claiming  under  the  award,  to  bring  an  action  upon  it 
in  the  common  law  courts  (&).  It  would  seem,  therefore, 
that  an  action  for  specific  performance  would  seldom,  if  ever, 
be  necessary. 

I.   Wlicn  specific  performance  decreed^ — An  action  in  equity  Performance 
would  lie  to  enforce  specific  performance  of  an  award,  when  enforced  as  of 
the  thing  ordered  by  the  award  to  be  done  was  such  as  a  **  contract, 
court  of  equity  would  specifically  enforce,  if  it  had  been 
agreed  on  by  the  parties  themselves.     For,  as  by  the  sub- 
mission the  parties  had  contracted  to  do  what  the  arbitrator 
should  direct,   when  the  latter  had  made  his  decision,  the 
award  was  considered  in  equity  as  amounting  to  an  agree- 
ment by  the  parties  on  the  terms  pointed  out  by  him,  and 
would  be  enforced  against  a  party  as  the  party's  own  agree- 
ment (c). 

But  when  the  arbitrator  directed  a  party  to  perform  any-  Award  to  do 
thing  in  specie,  as  to  make  a  lease  or  to  convey  an  estate,  or 
to  do  anything  in  respect  of  lands,  a  court  of  equity  would 
execute  the  award  as  a  common  agreement  {d). 

But  specific  performance  would  not  be  granted  unless  the 

{a)  Caucasian   Trading  Corpo-  (e)  Wood    v.  Griffith,  1    Wils. 

ration,  Ex  parte,  [189G]  1  Q.  B.  C.  0.  34. 
308  ;  65  L.  J.  Q.  B.  346. 

(h)  Nickels    v.  Hancock,  7  De  {d)  Hall    v.    Hardy,    3    P.  W. 

G.  M.  &  G.  300.  187. 
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court  could  give  relief  to  both  parties.  Therefore  it  would  not 
be  allowed  if  the  award  directed  one  party  to  grant  a  lease 
and  the  other  to  keep  a  way  in  repau',  and  to  pay  certain  sums 
from  time  to  time  as  they  might  become  due,  which  matters 
were  not  the  subject  of  a  decree  for  specific  performance  (e). 
.  The  court  would  not  enforce  an  award  when  the  submission 
and  award  together  constituted  an  unwise  and  unreasonable 
agreement,  nor  one  which  was  incapable  of  being  worked  out 
consistently  with  the  terms  of  the  submission ;  and  it  is  very 
doubtful  whether  it  would  enforce  part  of  an  award  when  it 
could  not  enforce  the  whole  (/). 

But  where  there  had  been  a  part  performance,  the  courts  of 
equity*  from  very  early  times  felt  justified  in  decreeing  a 
complete  execution  (^). 

Though  an  award  were  not  good  in  strictness  of  law,  vet 
if  there  had  been  an  assent,  and  a  part  performance,  the 
Court  of  Chancery  sometimes  enforced  it  iji). 

But  although  a  defendant  had  to  some  extent  acted  on  the 
award  by  nominating  trustees,  and  electing  to  take  licences 
pui'suant  to  it,  it  was  held  that  there  had  not  been  such  an 
acquiescence  in  the  awai-d  as  to  justify  the  court  in  enforcing 
a  specific  performance  against  him  on  that  ground,  no  one 
appearing  to  have  been  misled  by  his  acts  ii). 

It  was  no  ground  to  prevent  the  Court  of  Chancery  decree- 
ing a  specific  performance  that  the  Court  of  King's  Bench 
had  granted  an  attachment  against  the  defendant  for  non- 
performance of  the  award,  in  refusing  to  execute  an  authority 
to  sell  an  estate,  £ind  had  discharged  the  attachment  on 
receiving  their  ofiicer's  report  that  the  defendant  had  not 
been  guilty  of  a  contempt  (A"). 

The  court  would  not  compel  specific  performance  of  an 
award,  unless  the  parties  came  as  promptly  as  the  nature  of 
the  case  would  permit  (J). 


(e)  Blackett  v.  Bates,  L.  R.  1 
Ch.  117  ;  35  L.  J.  Ch.  324.  See 
Bishop  I'.  Bishop,  1  Rep.  in  Chanc. 
75,  142. 

(  /■)  Nickels  v.  Hancock,  7  De  G. 
M.  '^  G.  300. 

(c/)  Poole  f.  Pipe,  3  Rep.  in 
Chanc.  11,  20  ;  Church  v.  Roper, 
1  Rep.  in  Chanc.  140  ;  Hall  r. 
Hartly,  3  P.  W.  187. 


(K)  Norton  v.  Mascall,  2  Vem. 
24. 

(i)  Nickels  v.  Hancock,  7  DeG. 
M.  &  G.  300. 

Q:)  Wood  t?.  Griffith,  1  Wils.  C. 
C.  34. 

(/)  Eads  f.  Williams,  24  L.  J. 
Ch.  531.  See  Blackett  v.  Bates, 
L.  R.  1  Ch.  117;  35  L.  J.  Ch. 
324. 
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Directions  in  an  award,  which  are  contrary  to  law,  could     ^''^'^  ^^^i 

f'HTTTSO 

not  ])e  enforced  in   equity.      When  the  parties  agreed  by 


parol  that  the  arbitrator  should  determine  whether  a  long  i^valia  i'nhiw. 
lease  should  be  granted  of  certain  premises,  and  he  directed  statute  of 
a  lease  to  be  made,  though  the  award  were  in  writing,  the  i""^'^^*^*^- 
agreement  was  held  to  be  within  the  Statute  of  Frauds,  and 
specific  performance  of  that  part  of  the  award  which  awarded 
the  lease  could  not  be  enforced  (m). 

(m)  Walters  v.  Murgan,  2  Cox,  369, 
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SECTION   I. 

IN  WHAT  CASES   AN   ATTACHMENT   WILL   BE   GRANTED. 

Befoke  the  time  of  Charles  II.  it  was  not  considered  by  the 
courts  of  common  law  that  obedience  to  an  award  could  be 
enforced  by  attachment.  But  in  that  reign  the  courts  ulti- 
mately allowed  recourse  to  this  procedure,  and  the  granting 
the  remedy  by  attachment  was  in  William  the  Third's  reign 
spoken  of  as  the  settled  practice  of  the  courts  («). 

So  convenient  a  remedy  was  it  found,  that  the  statute  9  & 
10  Will.  III.  c.  15  was  passed  to  extend  to  all  submissions 
respecting  matters  of  a  civil  nature,  which  should  contain 
consent  clauses  for  making  them  rules  of  court,  the  same 
compulsory  method  of  enforcement  which  had  previously 
been  confined  to  submissions  concerning  matters  respecting 
which  actions  or  suits  had  been  commenced. 

That  statute  has  been  repealed  by  the  Arbitration  Act, 
1889  (&),  but  by  its  first  section  it  is  enacted  that  on  refer- 
ences by  consent  out  of  court  the  submission  generally  shall 
have  the  same  effect  in  all  respects  as  if  it  had  been  made  an 
order  of  court. 


wii.n  attach-  !•  When  attachment  will  he  granted.] — Formerly,  when 
mint  lies.  g^^  award  was  made  under  a  submission  which  had  been 
made  a  rule  of  court,  the  award  could  be  enforced  by  attach- 
ment (under  the  penalty,  in  ordinary  cases,  of  imprisonment), 
whether  the  award  directed  the  payment  of  money  or  the  per- 
formance of  any  act  by  the  party  against  whom  it  was  made, 

(a)  Vcale  v.  Warner,  1  Saiuul.  .327  c.  (/>)  52  &  53  Vict.  c.  49. 
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the  refusal  or  neglect  to  perform  the  award  being  a  contempt     ^'^rt  hi. 
of  court.     It  was,  however,  provided    by  the  Debtors  Act, 


1869  (c),  s.  4,  that,  with  certain  exceptions  therein  mentioned  f"^  ^  ®"'     , 

^  '^         ,  ,         ,  ^  force  payment 

(not    material   to  arbitration),  "  No    person  shall   after  the  of  money. 
commencement    of  this  act    be  arrested  or  imprisoned   fur 
making  default  in  payment  of  a  sura  of  money." 

The  effect  of  this  provision  is,  that  an  award  containing  a 
direction  for  the  payment  of  money  cannot  now  be  enforced, 
as  regards  that  direction,  by  attachment  (d),  l)ut  the  practice 
as  regards  awards  other  than  for  the  payment  of  money  has 
undergone  no  alteration. 

Whenever   the  submission   cannot    be  made  an  order  of  Nor  where 
court,  as  where  it  is  merely  verbal  (e),  or  where,  if  in  writing  haa'norcffect 
by  agreement  out    of   court,  it  contains  words  showing  an  of  order  of 
intention  that  it  should  not  be  made  an  order  of  court  (/), 
no  attachment  can  be  granted,  even  though  a  cause  be  the 
subject-matter  referred  (r/),  for  the  court  has  no  jurisdiction 
where  there  is  no  rule  of  court  (A). 

On  proceedings  of  a  criminal  character  an  attachment  lies.  Attachment 
Thus,  if  an  indictment   for  a  nuisance  were  referred  and  a  ^'f  in^^fjtment 
verdict  taken  subject  to  the  reference,  the  defendant  might 
be  compelled  by  attachment  to  abate  the  nuisance  as  directed 
by  the  award,  although    the   prosecutor   had    the  choice  of 
moving  for  judgment  on  the  verdict  (i). 

An  attachment  would  be  granted  on  the  application  of  a  Attachment 
party  to  the  submission,  or  if  he  were  dead,  of  his  personal  or^represen-^ 
representative,  if  the  rule  of  court  were  not  avoided  by  the  tative. 
death  (k).     A  stranger  to  the  submission  could  not  have  an  Not  for  a 
attachment  to  enforce  payment  of  a  sum  which  the  award  ^*^''^"Ser. 
directed  to  be  paid  to  him,  though  the  direction  itself,  under 
the  circumstances,  were  perfectly  valid  (/). 

In  spite  of  the  rule  that  an  application  once  disposed  of  Second  motion 
cannot  be  renewed  under  the  same  circumstances  and   for  meat. 
the  same  object,  the  court  will   sometimes  allow  a  second 

(c)  32  ct  33  Vict.  c.  62.  (jl)  Clarke  v.  Baker,  1  H.  &  W. 

rA&i^,^n^tl^^  C9?Tn'^      "^W    Owen  v.    Hard,    2   T.   R. 
[1893]  1  Q.  B.  lOo  ;  62  L.  J.  Q.  B.      g^>^  ^ 
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(/)  R.  V.  Gore,  8  Dowl.  102. 


(e)  Ansell  v.  Evans,  7  T.  R.  1 ;  q.^  r.  J.  Maifey,  1  Dowl.  538  ; 

Anon.  V.  Mills,  17  Ves.  419.  Rogers    v.     Stanton,    7    Taunt. 

(/)  Arbitration  Act,   1889,  52  575. 

&  53  Vict.  c.  49,  s.  1.  (0  Skeete,  In  re,  7  Dowl.  618. 
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Part  III.     application  for  an  attachment  where  a  new  fact  is  brouc'ht 
lorward  (m). 


Barristers  anJ      Barristers  and  solicitors  going  to  or  returning  from  pro- 
solicitors,        fessional  attendance  in  court  are  privileged  from  arrest  unless 
the  attachment  is  granted  for  contempt  of  court  of  a  criminal 
nature  (?i). 
Whether  Attachment  will  not  issue  against  the  executor  of  a  party 

ac'^in^^'^       who  dies  after  the  award  is  made  without  having  performed 
executors.       it^  for  the  contempt  is  personal,  and  the  liability  to  punish- 
ment for  a  contempt  dies  with  the  person  (o).     So,  though 
there  be  a  clause  preventing  the  death  of  a  party  revoking 
the  arbitrator's  authority,  and   the   party  die  pending   the 
reference,  his  executors  cannot  be  compelled  by  attachment 
(though  they  may  by  action)  to  perform  the  award  on  the 
part  of  their  testator  (p). 
Public  officer.      "WTiere  a  public  company  was  by  statute  authorised  to  sue 
and  be  sued  in  the  name  of  theii'  treasurer,  but  he  was  not  to 
be  liable  in  person  or  goods  by  reason  of  being  a  defendant, 
the  reference  of  actions,  in  which  he  was  so  made  the  nominal 
plaintiff  or  defendant,  did  not  impose  upon  him  any  personal 
liability  to  an  attachment  for  not  paying  the  amount  awarded 
against  him  (q). 
Corporation.        An  attachment    does   not    lie    against    a    corporation    for 
non-performance  of  an  award  (r).     Any  process  of  contempt 
for  \s-ilfully  disobeying  any  "judgment  or  order"  must  be 
enforced  by  sequestration  of  the  corporate  property  or  by 
attachment  of  the  directors  or  officers  thereof  or  by  a  writ 
of  sequestration  against  their  property  (s). 
Party  beyond       Though  the  party  be  beyond  the  jurisdiction  of  the  court 
tioV""*^*^"    at  the  time  of  his  neglect  to  perform  the  award,  and  remain 
out  of  the  jurisdiction,  the  court  will  nevertheless  issue  the 
process,  as  an  attachment  to  enforce  an  award  is  in  the  nature 
of  a  civil  process,  and  the  court  will  not  inquire  whether 
it  can  be  made  available  {t). 

(m)  Butler,  In  re,  13  Q.  B.  341.  0^)  Tyler  r.  Jones,  3  B.&C.  144. 

(n)  Freston.  In  re,  11  Q.  B.  D.  (q)  Corpe  v.  Glyn,  3  B.  ct  Ad. 

545  ;  52  L.  J.  Q.  B.  545.  801  ;  1  L.  .J.  (N.  S.)  K.  B.  272. 

(o)  AVebster  v.  Bishop,  Prec.  in  (*)  Guilford  v.   Mills,    2    Keb. 

Chanc.  223  ;  S.  C.  2  Vern.  444  ;  1 ;  Anon.  T.  Ravni.  152  ;  London 

Newton  v.  Walker,  Willes.  315  ;  v.  Lynn,  1  H.  Bl.  20(>. 

Doe  <l.  Pain  v.  Grundy.  1  B.  S:C.  (s)  Order  XLII.  r.  31. 

284;  Houlditch  v.    lloulditch,    1  (0  Hopcraft  y.  Fermor,  1  Bing. 

Swanst.  58.  378.    See  R.  r.  Myers,  1 T.  R.  265. 
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II.  On  loJmt  awards  attachment  refused.'] — The  award  itself,     ^^^'^  m- 

-■                                          en.  IV.  s.  I. 
though  valid,  may  be  so  framed  as  to  preclude  a  remedy  by  

attachment. 

An  attachment  will  not  be  granted  unless  the  whole  and  No  attach- 
entire  duty  with  which  it  is  sought  to  charge  the  party  is  ,i,,t  ascertain- 
distinctly  ascertained  by  the  award  (u).  jj^^g  a^"""*  ^" 

If  an  award  direct  that  A.  or  B.  shall  do  an  act,  it  seems  Directin"-  A 
doubtful  whether  an  attachment  can  issue  against  either  {x).  or  B.  to  do 

Where  the  arbitrator  made  a  mistake  in  his  award  in  the  .,.  .  '    . 

Mistake  m 

Christian  name  of  the  defendant,  the  court  refused  to  enforce  award, 
it  against  the  defendant  by  attachment  (//). 

If  there  be  any  reasonable  doubt  as  to  whether  the  award  Validity  of 

tiWtirtl 

be  sufficient  in  law,  or  if  the  question  turn  on  a  disputed  doubtful. 
matter  of  fact,  and  the  affidavits  be  contradictory,  the  courts 
would  refuse  the  application  and  leave  the  party  to  his  action  ; 
for  if  an  attachment  issued  the  award  had  to  be  obeyed,  and 
there  was  no  means  of  appealing  against  the  decision  of  the 
court,  and  solemnly  trying  the  validity  of  the  award  {z). 
Thus,  where  the  parties  agreed  to  abide  by  the  award  made 
by  the  "  two  arbitrators  and  their  umpire,"  and  the  award 
was  made  by  the  two  arbitrators  only,  the  objection  being 
taken  that  all  three  ought  to  have  executed  it,  the  court  con- 
sidered the  point  too  doubtful  to  grant  an  attachment  {a). 

The  court  refused  to  grant  an  attachment  or  make  absolute 
a  rule  to  pay  where  the  reference  related  to  partnership  trans- 
actions, and  one  of  the  partners,  against  whom  the  proceedings 
were  taken,  alleged  that  he  did  not  authorise  the  action  which 
was  referred,  nor  the  reference,  of  which  he  had  had  no  notice 
until  after  the  award,  and  that  for  years  he  had  not  interfered 
in  the  affairs  of  the  firm  :  and  the  court  left  the  successful 
party  to  enforce  the  award  by  action  (b). 

After  a  long  delay,  for  four  years  from  the  time  when  the  Delay  iu 
award  was  made,  Patteson,  J.,  said  he  required  an  affidavit  the  court  ^ 

(n)  Graham  v.  Darcey,  G  C.  B.  W.  4(36  ;  14  L.  J.  Ex.  81  ;  Hales 

537  ;  18  L.  J.  C.  P.  Gl.  v.   Taylor,    2  Stra.   695  ;  Lord  v. 

(x)  Lawrence  v.  Hodgson,  I  Y.  ^ord,   5  E    &  B.   404;  26  L.  J. 

r,Ti(4  °       '  Q.  B.  34 ;  Mackenzie  r.  Shgo,  etc. 

,  ;   "■  ,,      ,         o  T.      ,  Rail.  Co.,  9  C.  B.  250;  19  L.  J. 

((/)  Lees   V.    Hartley,   8  Dowl.  q   p_  1^2. 
883  ;  Davies  v.   Pratt,    16  C.   B.         \^'^  Heatherington  v.  Robinson, 


7  Dowl.  192  ;  8  L.  J.  (N.  S.)  Ex 
148. 

{h)  Roberts 
Q  ;    Stalworth  v.   Inns,   13  M.  &      L.  J.  Ex.  293 


(z)  Thornton    r.      Hornby,     8      148. 
Bing.  13  ;  1  L.  J.  (N.  S.)  C.  P.  {h)  Robertson    v.    Hatton,    26 
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Part  III.     explaining  the  delay  before  an  attachment  could  be  allowed  (c). 

L11_L  But  in  a  later  instance,  though  the   above   case  was  cited, 

Erie,  J.,  held  that  a  delay  of  two  years  and  three  months 
unexplained  was  no  objection  to  proceeding  by  attachment  (d). 


No  attach- 
ment together 
with  action 
ou  award. 


Atmchment 
on  discon- 
tinuing 
action. 


Action  after 
attachment. 


III.  No lyi^occcding  hj  attachracnt  and  action  at  the  same  time. ^ 
— As  it  is  considered  vexatious  to  bring  two  separate  proceed- 
ings for  the  same  ground  of  complaint,  the  courts  will  not 
permit  a  party  to  enforce  the  award  by  action  and  attachment 
at  the  same  time  {c). 

But  the  attachment  has  been  allowed  to  issue  on  the 
plaintiff's  undertaking  to  discontinue  his  action ;  although 
the  more  regular  course  is  to  discontinue  the  action,  and  pay 
the  costs  of  it  first,  and  after  that  to  apply  to  the  court  for  the 
process  of  contempt  (/).  The  fact  of  an  action  having  been 
commenced  is  no  bar  to  the  motion,  providing  it  be  not 
pending  when  the  demand  of  performance  is  made,  and 
it  lies  on  the  paily  resisting  the  application  to  show  that 
it  is  pending  (</). 

Where  an  action  was  brought  on  the  award  after  the 
defendant  had  been  taken  into  custody  on  an  attachment,  the 
plaintiff  would  be  put  to  his  election,  and  if  he  preferred 
proceeding  with  the  action,  the  attachment  would  be  set 
aside,  and  the  defendant  discharged  out  of  custody  on  his 
entering  into  a  bond  to  the  plaintiff  in  the  nature  of 
ban  {h). 

In  one  case,  Wilde,  C.J.,  stated  his  opinion  that  where  a 
party,  who  having  wilfully  refused  to  perform  an  award, 
which  he  had  the  means  of  obeying  if  he  chose,  had  been 
taken  on  attachment,  and  sentenced  to  a  term  of  imprisonment 
for  the  contempt,  he  was  not,  after  suffering  the  punishment, 
entitled  to  his  discharge,  or  relieved  thereby  from  an  action 
on  the  award  {i). 


(c)  Storey  v.  Garrj',  8  Dowl.  299. 

((/)  Baily  v.  Curling,  2  L.  M.  & 
P.  161  ;  20  L.  J.  Q.  B.  235. 

(e)  Stock  r.  De  Smith,  Cas. 
temp.  Hardw.  lOG  ;  Badley  v. 
Loveday,  1  B.  A"  P.  81. 

C/)  Paull  V.  Puull,  2  C.  &  M. 
235 ;  3  L.  J.  (N.  S.)  Ex.  11. 


{g)  Higgins  v.  Willes,  3  M.  & 
R.  382. 

(/i)  Earl  of  Lonsdale  v.  Whin- 
nay,  3  Dowl.  2G3  ;  4  L.  J.  (N.  S.) 
Ex.  7. 

(i)  R.  V.  Hemsworth,  3  C.  B.^ 
745. 
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SECTION  II. 

STEPS   NECESSARY   TO    BRING   THE   PARTY   IXTO    CONTEMPT. 

I.  Demanding  'performance  of  the  award.] — The  party  or     Paut  hi. 
parties  entitled  under  the  award  must  make  a  demand  upon    ch.  iv.  s.  ^. 
the  party  or  parties  liable  under  it  to  obey  the  directions  of  Demand  of 
the  arbitrator  (Jc).  ll'cosSrj!^^ 

It  is,  however,  provided  by  Order  XLII.  r.  1  that,  "  where  judgment  or 
any  person  is  by  any  judgment  or  order  directed  to  pay  any  obeyecAvith- 
money,  or  to  deliver  up  or  transfer  any  property,  real   or  out  demand, 
personal,  to  another,  it  shall  not  be  necessary  to  make  any 
demand  thereof;  but  the  person  so  directed  shall  be  bound 
to  obey  such  judgment  or  order  upon  being  duly  served  with 
the  same  without  demand." 

As  this  rule  applies  only  to  judgments  or  orders,  it  is 
apprehended  that  the  old  practice  as  to  making  a  demand  of 
obedience  to  an  award  has  not  been  altered,  and  that  such  a 
demand  must  still  be  made,  unless  an  order  to  enforce  the 
award  has  been  made  under  s.  12  of  the  Arbitration  Act, 
1889. 

A  demand  to  comply  with  the  award,  so  as  to  bring  the  Not  to  be 
party  into  contempt,  cannot  be  made  while  a  rule  for  setting  motion  to  set° 
aside  the  award  is  pending ;   for  while  the  validity  of  the  ^^^'^®  award, 
award  is  under  the  consideration  of  the  court  on  a  motion 
to  set  it  aside,  non-performance  of  its  directions  is  no  con- 
tempt (l). 

Where  the  arbitrator  ordered  the  defendant  to  deliver  a  Demand  by 
bond  to  the  three  plaintiffs,  and  one  only  demanded  it,  the  ' 
court  refused  an  attachment,  holding  that  the  demand  ought 
to  have  been  made  by  all  three,  or  under  a  power  of  attorney 
executed  by  them  all,  so  that  the  defendant  might   have 
known  that  it  was  by  their  joint  authority  (ni). 

The  demand  may  be  made  either  by  the  party  himself,  or  Demand  by 
by  a  third  party,  authorised  by  power  of  attorney  (n).     A  wltl/power^of 
demand  by  the  clerk  of  the  party  entitled  is  not  enough  (o).    attorney 

(A)  Brandon  v.  Brandon,  1  B.  114.     See  Drew  c.  Woolcock,  24 

&  P.  394  ;  Doddington  v.  Hudson,  L.  J.  Q.  B.  22. 

1  Bing.  410.  (n)  Mason    v.    Whitehouse,    6 

(I)  Dalling  v.  Matchett,  Willes,  Dowl.  602  ;    Laugher  v.  Laugher, 

215  ;  Morris  v.  Reynolds,  1  Salk.  1  Dowl.  284. 

73.  (o)  Hartley  v.  Barlow,  1  Chitt. 

(m)  Sykes  v.   Haigh,   4  Dowl.  229. 
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Paet  IIL 

CH.  IT.  S.  2. 

Agent  de- 
manding 
execution  of  a 
deed. 


Performing 
condirion  pre- 
cedent. 


Allowing 
appointed  day 
to  pass  by. 


Demand  only 
of  what  is 
well  awarded. 


Demand  of 
precise  thing 
awarded. 


A  distinction  was  taken  between  demanding  money 
awarded,  and  calling  upon  the  party  to  perform  otlier  acts 
directed  to  be  done.  Thus,  if  an  award  directed  the  execu- 
tion of  certain  deeds,  the  agent  who  tendered  the  deeds  for 
execution  need  not  have  been  empowered  by  deed  or  power 
of  attorney  to  make  the  demand  (^j). 

There  is  no  contempt  if  any  condition  precedent  to  the 
attaching  of  the  duty  remain  unperformed. 

Thus,  when  a  defendant  is  ordered  to  execute  a  convey- 
ance, if  the  plaintiff  be  bound  to  prepare  and  tender  the 
conveyance,  the  refusal  of  the  defendant  to  convey  the  land 
is  no  ground  for  attachment,  unless  the  proper  deeds  have 
been  tendered  to  him  for  execution  (q). 

And  if  the  defendant  is,  "  on  or  before  a  certain  day,"  to 
execute  a  conveyance  to  be  prepared  by  the  plaiatiff,  the 
latter  must  tender  the  conveyance  for  execution  on  or  before 
the  day.  If  he  allow  the  day  to  slip  by,  but  demand  execu- 
tion afterwai'ds,  no  attachment  will  be  granted,  and  it  seems 
he  will  be  wholly  without  remedy  (?-). 

If  the  arbitrator  award  on  a  matter  not  within  his  autho- 
rity, the  demand  should  be  only  in  respect  of  what  is  well 
awarded,  or  it  may  be  held  bad  as  to  the  whole  (s).  Thus, 
where  an  arbitrator,  without  authority,  awarded  on  the  costs 
of  the  reference,  and  the  demand  was  of  one  sum,  including 
the  costs,  the  rule  for  an  attachment  was  discharged  (t). 
Generally  speaking,  the  demand  of  performance  of  an  act 
beyond  the  power  of  the  arbitrator  to  order  will  not  vitiate 
the  demand  as  to  other  matters  properly  awarded  (u). 

The  precise  thing  awarded  should  be  demanded.  Where, 
on  an  award  to  pay  money,  and  to  deliver  a  wine  waiTant, 
for  a  certain  hogshead  of  wine  lying  in  the  docks,  a  demand 
of  the  money  and  of  the  hogshead  of  wine  was  made,  the 
court  let  an  attachment  issue  for  all  excepting  the  v.ine,  and 
refused   it   for   that,  since   a   demand   of  the  wine  is  not 


(p)  Tebbutt  V.  Ambler,  2  Dowl. 
X.  S.  677  ;  12  L.  J.  Q.  B.  220 ; 
Kenyon  v.  Grayson,  2  Smith,  (31  ; 
Lodge  r.  Porthouse,  Lofft.  388. 

(q)  Standley  r.  Hemmiiigton, 
C  Taunt.  501 ;  Doe  d.  Clarke  v. 
Still  well,  8  A.  \-  E.  G45. 

(r)  Doe  d.  Williams  v.  Howell, 
5  Ex.  299;  19  L.  J.  Ex.  232. 


(s)  See  ^Miitehead  v.  Firth,  12 
East,  l(iO. 

(0  Strutt  V.  Rogers,  7  Taunt. 
213.  See  Spivy  v.  Webster.  1 
Dowl.  090  ;  2  L.  J.  (N.  S.)  Ex. 
38. 

(i<)  Smith  and  Reeves,  In  re,  5 
Dowl.  513. 
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equivalent  to  demanding  the  wine  warrant,  for  the  delivering     Pakt  III. 

CH   IV  a  2 

the  wine  would    impose    upon   the   party   the  payment  of       " 


the  dock  dues,  which  tlie   delivery   of  the  warrant  would 
not  (.<;). 

II.  Service  of  docuvienfs.] — In  general,  besides  the  demand.  Personal  ser- 
in order  to  ground  an  attachment,  there  must  be  personally  orawart^^*"^ 
served  on  the  party  sought  to  be  charged,  at  the  time  of 
making  the  demand,  a  copy  of  the  award.     If  an  agent  make  of  the  agent's 
the  demand,  there  must  be  personally  left  with  the  party  a  J^^^t^rnev 
copy  of  the  power  of  attorney,  or   other   authority  under 
which  the  agent  acts.     The  originals  of  all   these   several  showing; 
instruments  must  be  produced  and  shown  at  the  time  of^"^^""^ 
serving  the  copies  (y),  even  though  the  party  do  not  require 
to  see  them  (z)  ;  serving  a  copy  of  the  award  one  day  and 
showing  the  original  two  days  afterwards,  when  the  demand 
was  made,  was  insufficient  (a). 

If  the  award  have  not  been  made  within  the  period  limited  Giving  notice 
by  the  submission,  but  the  time  has  been  enlarged,  notice  of  J^^®"  ^f^^l'^g  : 
the  enlargement,  and  that  the  award  has  been  made  within 
the  extended  time,  must  be  given,  in  order  to  fix  the  party 
with  a  contempt  (&). 

Mere  verbal  notice  is  sufficient.  Though  the  submission  What  suffi- 
require  that  the  enlargement  be  made  in  writing,  it  is  not  '^'*^" 
necessary  to  produce  the  original  to  the  party,  or  to  serve 
him  with  a  copy.  It  is  enough  to  bring  the  knowledge  of 
the  enlargement  home  to  the  party  in  any  manner  (c).  A 
recital  in  the  award  that  the  arbitrator  has  enlarged  the  time 
to  a  certain  day  does  not,  it  seems,  amount  to  a  good  notice, 
although  the  award  purports  to  be  made  within  the  extended 
period  (d). 

(x)  Hemsworth  v.  Brian,  1  C.  72  ;  Raid.   v.  Deer,    7   D.   &  R- 

B.  131 ;  14  L.  J.  C.  P.  134.  612  ;     R.    v.    Sloman,    1    Dowl. 

(;/)  Tidd,    Pr.    837,    9th   ed.  ;  618. 

Boyes  v.  Hewetson,  2  Scott,  831;  (^j)  Lloyd  v.  Harris,  8  C.  B.  63  ; 

Gifford  y.  Gilford,  F(irr.  80;  Doe  ig  L.  J.  C.  P.  346. 

d.  Hickman  v.  Hickman,  1  Scott,  ^,n  ttm. ,,      TT^,^A,r  ^,^ri       i 

■NT   r,    oao     Tj             i\T  -j-i      1     Q  W  Hilton      V.     Mopwoocl,     i 

N.  R.  398  ;  Bass  v.  Maitland,  8  t.,^  \     ,.r,                      '■ 

-RT            A  A          4.  -      r>         rp     1  Marsh,  bb. 

Moore,  44,  contra;  R.  v.  Tooley,  ^  v  -r^    ,  •,.                   -r,  •,        j    k 

12  Mod.  312  ;  Chanler  v.  Driver,  ('0  Doddnigton  v    Bailward,  i 

12  Mod.  317  ;  King  v.  Packwood,  Dowl.  640  ;  8  L.  J.  (N.  S.)  C.  P. 

2  Dowl.  570  ;  Laugher  v.  Laugher,  331. 

1  Dowl.  284.  ('/)  Davis    r.    Vass,     15    East, 

(2)  Jackson  v.  Clarke,  M'Clel.  97. 
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Part  III. 

CH.  IV.  s.  2. 

Serving  sub- 
mission not 
requisite. 
What  good 
service. 


Personal 
service. 


Substituted 
service. 


Knowledge  of 
award. 


Serving  the  original  submission  was  not  necessary,  for 
it  was  the  disobedience  to  the  rule  of  court  that  was  the 
foundation  of  the  contempt  (c). 

Tendering  the  copies  of  the  proper  documents  to  the  party, 
and  leaving  them  by  him,  is  sufficient  service,  though  he 
refuse  to  take  them  up  (/). 

The  originals  need  not  be  delivered  into  the  hands  of  the 
party  when  produced  to  him.  If  they  be  shown  so  that  he 
can  read  them  it  is  sufficient  (g). 

Formerly  no  attachment  could  be  granted  if  a  personal 
service  and  personal  demand  could  not  be  effected,  even 
when  a  party  kept  out  of  the  way  purposely  to  avoid 
service  (h) ;  but  now  Order  LXVII.  r.  6  provides  for  sub- 
stituted or  other  service  of  any  document  where  prompt 
personal  service  cannot  be  effected  (^). 

Where  it  was  proved  that  one  of  two  unsuccessful  parties 
had  served  the  other  with  the  rule  and  award  in  regular 
form,  the  court,  on  an  application  against  them  both  for 
non-performance,  held  personal  service  unnecessary,  since 
personal  knowledge  of  the  award  and  rule  had  been  brought 
home  to  both  (Jc). 

Care  must  be  taken  that  the  copies  served  are  correct  (/). 


SECTION   III. 


Part  III. 

CH.  IV.  6.  3. 

Entitling 
aflBdavits  on 
the  motion. 


THE    COUESE   OF   THE   MOTIOX   FOR   AX   ATTACHMENT. 

I.  Affidavits  on  the  motion  for  an  attachment.'] — All  affi- 
davits must  be  entitled  in  the  High  Court  of  Justice  and  in 
the  division  in  which  they,  are  to  be  used.  When  the 
I'eference  is  of  a  cause,  the  affidavits  on  which  the  motion 
for  an  attachment  is  made  must  be  entitled  in  the  cause  (m). 

(e)  Greenwood  »•.  Dyer,  5  Dowl.       [1894]  3  Ch.  179;  G3  L.  J.  Ch. 

OKK  HA  A 


255 

(/)  Ellis  V.  Giles,  5  Dowl.  255. 

(fj)  Calvert  v.  Itedfearn,  2 
Dowl.  505. 

(h)  Stuimell  v.  Tower,  1  C.  M. 
<Sc  R.  88  ;  Doe  d.  Steer  v.  Bradley, 
I  Dowl.  N.  S.  259. 

(i)  Sec     Bassett     /'.     Bassctt, 


844. 

(A)  Bower,  In  re,  1  B.  ct  C. 
264. 

(0  R.  V.  Calvert,  2  C.  .t  M. 
189. 

(m)  Whitehead  v.  Firth,  12 
East,  16G ;  Wood  v.  Webb,  3  T. 
K.  253. 
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But  when  the  reference  is  by  agreement  out  of  court,  and     rAin  in 

there  is  no  cause  in  court,  the  affidavits  should  l>e  entitled 

"  In  the  matter  of  an  arbitration  between  A.  B.  and  C.  D. 
And  in  the  matter  of  the  Arbitration  Act,  1889."  See 
Order  XXXVIII.  r.  2. 

The  affidavit  on  which  the  application  is  made  must  verify  Affidavit 
the  award.     The  affidavit  should  in  general  state  the  date  of  award."^ 
execution,  but  where  the  award  annexed  to  the  affidavit  Ijore 
a  date  within  the  time  limited  Ijy  the  submission  it  was  held 
sufficient  (n). 

If  the  time  for  making  the  award  has  been  enlarged,  the  Where  time 
affidavit  should  state  the  fact,  and  that  the  award  was  made  ^°  ^^°^  " 
within  the  enlarged  time,  and  also  that  the  party  against 
whom  the  application  is  made  has  been  served  with  notice  of 
those  facts  (o). 

It  must  be  stated  in  the  affidavits  that  the  steps  pre-  Affidavit musi 

,  ,  -  T     •  .1  J.        ■    ■^■     show  demand 

viously   shown   to   be   necessary   to    Ijrmg   the   party   into  ^^^^^  service. 

contempt  have  been  taken.     They  must,  therefore,  lie  careful 

to  show  a   proper   demand   of  performance,   and   to  allege 

personal  service,  at  the  time  of  or  prior  to  the  demand,  of 

copies  of  the  rule  and  award,  and,  where  an  agent  makes 

the  demand  under  a  power  of  attorney,  of  a  copy  of  that 

document.     They  must  also  aver  that  at  the  time  of  such 

service    the    originals    of    these   several    instruments   were 

produced  and  shown.     There  must  he  an  affidavit  of  the 

due   execution   of   the   agent's   power   of  attorney,    and   it 

should   if  possible   be   made  by  the   attesting  witness,  for 

there  must  be  the  proper  legal  evidence  of  the  delegation 

of  the  authority  (j;). 

It  should  likewise  be  sworn  that  the  award  has  not  been  Nou-per- 
„  ,        ,  .  ...  formauce  oi 

performed ;  there  is  no  necessity,  m  such  case,  that  the  party  award. 

entitled  should  himself  make  the  affidavit  (cj). 

The  affidavits  must  specifically  aver  the  performance  of  Pyrformauce 

^  -^  ^  of  condition 

every  act  necessary  as  a  condition  precedent  to  entitle  the  precedent. 
party  under   the  award,  and   readiness  and  willingness  to 
perform  every  concurrent  act  (r). 

(n)  Higgins  v.  Street,  25  L.  J.  (q)  R.  v.  Paget,  9  Dowl.  946. 

Ex.  285. 

(o)  Wohlenberg  v.  Lageman,  0  (r)  Smith  and  Reeves,  In  re,  5 

Taunt.  251.  Dowl.  513.     See  Lindsay  v.  The 

(p)  Laugher  v.  Laugher,  1  C.  Direct    London    &     Portsmouth 

<^'  J.  398.  Rail.  Co.,  19  L.  J.  Q.  B.  417. 
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Part  III. 

CH.  TV.  S.  ?>. 

Misnomer  in 
the  affidavit. 

Affidavit  of 
award  lost. 


Where  a  true  copy  of  the  award  had  been  served  on  the 
defendant,  and  the  original  duly  shown  him,  a  misnomer 
of  the  umpire's  name  in  the  affidavit  of  service  was  held 
immaterial  (s). 

Though  the  original  award  is  usually  produced  and  sworn 
to,  yet  if  it  be  lost,  on  an  affidavit  stating  that  fact,  a  motion 
for  an  attachment  may  be  made  on  a  copy  (t). 


Motion  or 
summons : 
Arbitration 
Act,  1889. 


Division. 


II.  The  motion  for  an  attachment. '\ — Till  modern  times, 
every  application  for  an  attachment  to  enforce  an  award  had 
to  be  made  in  open  court.  It  is  apprehended  that  this  is 
still  the  proper  mode  of  procedure  where  no  order  has  been 
made  to  enforce  the  award  under  s.  12  of  the  Arbitration 
Act,  1889,  and  the  application  is  based  upon  the  award 
King's  Bencli  itself.  By  the  modern  practice  in  the  King's  Bench 
Division,  an  application  for  attachment  may  be  made  to  a 
judge  at  chambers  (u),  and  where  an  order  has  been  made  to 
enforce  the  award  under  s.  12  of  the  act,  an  order  for  attach- 
ment in  the  King's  Bench  Division  may  in  general  be 
obtained  by  summons.  The  summons  cannot  be  heard  by  a 
registrar  in  the  Probate  Division,  nor  by  a  master  in  the 
King's  Bench  Division  (Order  LIV.  r.  12);  nor  does  Order  LIV. 
r.  12a,  enabling  a  master  to  exercise  all  the  powers  conferred 
upon  the  court  or  a  judge  by  the  Arbitration  Act,  1889,  seem 
to  empower  him  to  grant  an  attachment. 

In  the  Chancery  Division,  per  Cotton,  L.J.,  the  applica- 
tion ought  to  be  made  by  motion  in  open  court  (x),  but  if  a 
summons  be  taken  out,  the  order,  per  North,  J,,  must  be 
made  by  a  judge,  not  by  the  chief  clerk.  The  judge  in 
chambers  will,  if  desii'able,  himself  adjourn  the  application 
to  open  court  {y). 

An  attachment  could  not  be  moved  for  on  the  last  day  of 
the  term,  nor  could  cause  be  shown  against  the  rule  nisi  for 
it  on  that  day  (s). 


Chancery 
Diviaiou. 


No  motion  on 
last  day  of 
term. 


(•^•) 
Dowl 

(0 

520. 
(u) 

i;}  Q. 

42H. 

(}.  n 

JI4. 


Smith  and  Reeves,  In  re,  5 

.  51  ;j. 

Robinson  v.  Davis,  1  Htra. 

Salm  KyrV)urg  v.  I'osnanski, 

]}.  D.  218;  53  L.  J.   Q.  B. 

8eo  Anistell   v.   Lesser,   1(5 

.  D.   187;   55  L.  J.   Q.  B. 


(x)  Davis  V.  Galmoye,  39  Ch. 
D.  322  ;  58  L.  J.  Ch.  120. 

()/)  Davis  V.  Galmoye,  40  Ch. 
D.  355;  58  L.  J.  Ch.  338. 

(z)  Watkins  v.  Phillpots, 
M'Clel.  &  Y.  393  ;  Anon.,  3  Smith, 
118;  Kerr  v.  Jeston,  1  Dowl.  N. 
S.  340. 
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An  attachment  may   issue  against   one  alone  of  several     1'ai;t  ill. 
defendants  (a). 


If  an  award  directed  costs  to  be  paid  in  equal  proportions  ^f^'^'^.j^*® 
by  three  different  persons,  there  must  have  been  separate 
attachments  against  each  (h). 

When  the  award  is  handed  in  to  the  officer  of  the  court  to  Drawing  up 
draw  up  the  rule  for  tlie  attachment,  it  is  competent  for  him  gjlj^^pej""' 
to  object  to  the  want  of  a  stamp  on  the  award,  and  the  court  award, 
will  sanction  his  refusal  to  draw  up  the  rule  (c). 

Order  XLIV.  r.  2  provides  that  "no  writ  of  attachment 
shall  be  issued  without  the  leave  of  the  court  or  a  judge,  to 
be  applied  for  on  notice  to  the  party  against  whom  the 
attachment  is  to  be  issued." 

By  Order  LII.  r.  2,  no  motion  or  application  for  a  rule  nisi  Motion  on 
or  order  to  show  cause  shall  hereafter  be  made  to  enforce  an  "oti<^c. 
award   or  for  attachment.     And  by  Order  LII.  r.  4,    every 
notice  of  motion  to  enforce  an  award,  or  for  attachment, 
shall  state  in  general  terms  the  ground  of  the  application ; 
and  where   any   such  motion   is   founded    on    evidence  by 
af&davit,  a  copy  of  any  affidavit  intended  to  be  used  shall 
be  served  with  the  notice  of  motion.     If  not  so  served  it  is  Aitidavlts. 
irregular,  and  the  court  may  refuse  the  attachment,  or,  if  it 
has  been  granted,    may  set  it  aside.     But  the  court,  if  it 
pleases,  may  condone  the  irregularity  (d). 

A  notice  of  motion  must  be  given  in  every  case  (e),  but  Service  of 
need  not  be  served  personally.     It  may  be  served  by  leaving  ^^oJJJj^^ 
the  notice  at  the  place  of  residence  of  the  party  affected 
thereby  (/),    or   by    service    on   his    solicitor,   if   he   have 
one  (g). 

If  the  party  appeared  to  the  rule  nisi  for  an  attachment,  Waiving 
he  waived  the  necessity  of  personal  service  of  that  rule,  even  ^^"*j°_ 
if,  when  he  appeared  to  show  cause,  he  took  the  objection 

(a)  Richmond  v.  Parkinson,  3  335 ;  51  L.   J.    Q.  B.   425.     See 

Dowl.  703.  Jupp  V.   Cooper,  5  C.  P.  D.  26, 

(/>)  Gulliver  i'.   Suuimerfield,  5  where  there  was  an  order  nisi  ; 

Dowl.  401.  Baigent  v.  Baigent,  1  P.  D.  421. 

(c)  Hill  V.   Slocomhe,  9  Dowl.  ^^^  Solicitor,  In  re  A,  14  Ch. 

/A  Axr  .      TT       V   1   T  D.  152  ;  49  L.  J.  Ch.  295. 

((/)   Wyggeston  Hospital,  In  re, 

54  L.  J.  Q.  B.  248 ;  Hampden  v.  (g)  Browning  v.   Sabin,  5  Ch. 

Wallis,  26  Ch.  D.  746 ;    54  L.   J.  D.    511  ;     46    L.    J.    Ch.    728 ; 

Ch.  83  ;  Petty  /-.  Daniel,  34  Ch.  Richards  v.  Kitchen,  25  W.  R. 

D.  172  ;  56  L.  J.  Ch.  192.  602.     See  Morris  r.  Fowler,    44 

(e)  Eynde  v.  Gould,  9  Q.  B.  D.  Ch.  D.  151  ;  59  L.  J.  Ch.  407. 
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Part  III. 
CH.  IV.  s   3. 


that  there  had  been  no  personal  ser^dce  of  that  rule  Qi).  So, 
also,  if  he  consented  to  its  enlargement,  he  could  not  after- 
wards rely  on  the  want  of  such  service  {i). 


Showing  as 
cause  irregu- 
larity in 
demand  or 
service. 


Defect  in  the 
affidavits. 

Defects  on 
face  of  the 
award. 


Not  mis- 
conduct of 
arbitrator  or 
matter 
omitted. 


Award  made 
after  time 
expired  or 
submission 
revoked. 


III.  What  may  he  sliovm  for  cause  against  the  motion?^ — Any 
deficiency  or  irregularity  in  the  demand,  or  any  want  of 
proper  personal  service  of  the  rule,  or  award,  or  other 
necessary  documents,  as  directed  in  a  previous  section, 
may  be  shown  to  the  court  as  a  ground  of  resisting  the 
motion  (h). 

No  irregularity  in  the  form  of  the  affidavits  on  which  the 
motion  is  made  can  now  be  relied  on  (/). 

Objections  to  the  validity  of  the  award  apparent  on  its  face 
may  be  taken  advantage  of  in  answer  to  the  motion  for  an 
attachment  (//i),  even  although  the  time  limited  for  moving  to 
set  aside  the  award  has  expired  {%). 

The  court  will  not  allow  any  extrinsic  objections  to  be 
alleged  (o).  Neither  the  partiality  nor  misconduct  of  the 
arbitrator  (j:>),  nor  apparently  his  omission  to  decide  on 
some  of  the  matters  referred  {q),  could  be  alleged  in  bar  of 
an  attachment.  Eeference  cannot  even  be  made  to  the 
pleadings  in  the  cause  referred,  even  though  brought  before 
the  com-t  by  an  affidavit  identifying  them,  so  as  to  show  the 
award  defective  on  its  face  (?'). 

On  one  occasion  the  courts  refused  to  allow  a  party  to 
prove  that  the  award  was  made  beyond  the  limited  period, 
or  that  the  submission  had  been  revoked  (s) ;  in  two  subse- 
quent instances,  however,  proof  that  the  award  was  a  nullity 
by  reason  of  a  revocation  of  the  arbitrator's  authority  was 
held  admissible  and  conclusive  against  the  right  to  an 
attachment  {f). 


(h)  Levi  V.  Duncombe,  1  C.  M. 
&  R.  737. 

(i)  Cartwright  v.  Blackworth, 
1  Dowl.  489  ;  Alcock,  Ex  parte,  1 
C.  P.  D.  68. 

(h)  Ante,  s.  2. 

(0  Order  XXXVIII.  r.  14. 

(m)  Randall  v.  Randall,  7  East, 
81. 

(n)  Pedley  v.  Goddard,  7  T.  U. 
73. 

{<,)  Butler,  In  re,  13  Q.  B.  341  ; 
Paul!  V.  Paull,  2  C.  it  M.  2.%. 


{j))  Brazier  v.  Bryant,  10 
Moore,  587. 

((/)  See  Wright  v.  Graham,  3 
Ex.  131 ;  18  L.  J.  Ex.  29. 

(/•)  Davies  v.  Pratt,  17  C.  B. 
183 ;  25  L.  J.  C.  P.  71.  See  Rowe 
V.  Sawyer,  7  Dowl.  091. 

(.s)  Holland  v.  Brooks,  0  T.  R. 
1(51. 

(/;  Milne  v.  Gratrix,  7  East, 
608  ;  King  v.  Joseph,  5  Taunt. 
452. 
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The  refusal  of  the  courts  in  other  instances  to  set  aside     I'aut  III. 
awards  merely  because  the  arbitrator's  autliority  had  been       ' 


revoked,  proceeding  on  the  ground  that  the  award  is  a  nullity 
and  cannot  be  enforced,  and  that  therefore  the  interference 
of  the  court  is  unnecessary,  shows  clearly  their  opinion,  that 
the  revocation  would  be  a  good  answer  to  an  application  for 
an  attachment,  for  where  the  party  has  any  means  of  putting 
a  bad  award  into  execution,  they  show  no  hesitation  in  setting 
it  aside  (u). 

The  above-mentioned  cases  were  commented  on  and  affirmed  Appointment 
in  principle  in  a  later  case  where  the  court  allowed  a  defen-  ^irbi^ators  ^ 
dant,  whom  it  was  sought  to  attach  for  not  obeying  the  award  separately. 
of  an  umpire,  to  show,  for  cause,  that  the  appointment  of  the 
umpire  had  been  signed  by  the  arbitrators  apart  from  each 
other,    and   that   consequently   the    award   was   probably  a 
nullity  (x). 

If  the  party  whom  it  is  sought  to  attach  fall  under  the  Party  not 
class  of  persons,  against  whom   an  attachment   cannot   be  attachment, 
issued,  he  may  prove  the  fact  by  affidavits,  and  the  rule  will 
be  dismissed  (y). 

A  party  may  prove,  in  answer  to  the  application,  that  he  Award  per- 
has  performed  the  directions  in  the  award  (z).  as  possible. 

If  pending  the  reference  he  sell  the  property  in  dispute, 
and  thus  cannot  deliver  it  up  pursuant  to  the  award,  he  may 
nevertheless  be  liable  to  attachment  («). 

It  should  be  observed  that  whatever  is  an  answer  to  an 
application  for  a  rule  to  pay  money  awarded  would  also  bar 
an  attachment. 

IV.  Granting  or  refusing  the  motion^ — Cross  motions  for  an  Cross  motion, 
attachment,  and  for  setting  aside  the  award,  were  sometimes 
heard  together  (&). 

The  rule  would  sometimes  be  moulded  to  suit  the  facts.  Moulding  the 
Thus,   when   the   applicant   failed   as   to  one   sum  for  not 
showing  the  fulfilment  of  a  condition  precedent  to  his  right 

(«)  Doe  d.  Turnbull  v.  Brown,  (2)  See   Ft.    III.    cli.    2,    d.   1. 

5  B.  &  C.  384  ;  Worrall  v.  Deane,       Russell  i'.  Yorke,  4  Scott,  422. 

^^{^)\Ivl' V.    Lord,    26   L.  J.  (^O  T^'ler  ..  Campbell,  5  Bing. 

Q.  B.  34 ;  5  E.  &  B.  404.  i>.  o.  iJw. 

(v)  See   ante,    Pt.  III.,  ch.  4,  (Jj)  King  v.   Joseph,   5  Taunt, 

s.  i.  452. 
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Kule  when 
discharged 
with  costs. 


Proceedings 
stayed  on 
terms. 


Production 
of  original 
award. 

Lien  on 
award. 


to  demand  it,  the  court  allowed  the  attachment  to  issue  in 
respect  of  other  sums  not  open  to  the  same  objection  (c). 

If  the  rule  was  discharged  on  a  preliminary  objection 
without  costs,  the  party  taking  the  objection  would  be 
allowed,  without  waiving  his  advantage,  to  go  into  the 
merits,  so  as,  if  successful  on  them,  to  have  the  rule  dis- 
charged with  costs  {d). 

When  there  was  any  fair  ground  for  giving  indulgence  to 
a  party  in  contempt,  though  it  was  not  sufficient  to  induce 
the  court  to  refuse  or  set  aside  the  attachment,  the  court 
would  direct  it  to  be  stayed  for  a  certain  period  in  the  office, 
or  would  impose  such  terms  as  seemed  equitable  (c). 

In  order  to  draw  up  the  rule  absolute,  the  original  award 
must  have  been  produced  and  deposited  with  the  master. 
If  a  party  had  a  lien  on  the  award,  but  was  willing  to  allow 
the  award  to  be  enforced,  provided  he  did  not  lose  his  lien, 
the  master  would  receive  the  award  from  him  and  return  it 
to  him  (/). 


The  attach- 
ment. 


Setting  aside 
attachment. 

Arresting  the 
party. 


Practice  on 
the  (ittach- 
nient. 


V.  Proceedings  on  the  attacJiment.] — The  attachment  is  to 
be  taken  to  the  sheriff's  office,  and  a  warrant  obtained 
on  it.  On  this  warrant  the  sheriff's  officer  will  arrest  the 
party  {g). 

If  an  attachment  have  been  irregularly  obtained,  it  will  be 
set  aside  ;  but  when  an  attachment  has  been  granted  on  the 
usual  affidavit  of  service,  the  court  will  not  set  it  aside  on  the 
mere  affidavit  of  the  party  that  he  has  never  been  served,  un- 
less he  can  show  some  mistake  in  the  service,  as  that  another 
person  has  been  served  for  him ;  since,  as  process  is  usually 
served  without  a  witness,  it  would  lead  to  great  inconvenience 
if  a  different  rule  should  prevail  (h). 

By  Order  XLIV.  r.  1,  "  A  writ  of  attachment  shall  have 
the  same  effect  as  a  writ  of  attachment  issued  out  of  the 
Chancery  Division  has  heretofore  had." 


(c)  Tlie  Earl  of  Cardigan  v. 
Henderson,  22  L.  J.  Q.  B.  83. 

(d)  Clianil^erlain,  In  re,  8 
Dowl.  G80. 

(e)  Caila  v.  Elgood,  2  D.  it  R. 
VXi  ;  Smith  and  Jtocvos,  In  re,  5 
Dowl.  513  ;  Tyler  v.  Campbell,  5 
iJing.  N.  C.  192. 


(/)  Davis  V.  Potter,  21  L.  J. 
Q.  B,  134. 

(g)  2  Arch.  Pract.  952,  14th 
cd.  See  also  the  Ci'own  Office 
liiilcs,  l.S8(),  rr.  2()1— 27<J,  affect- 
ing the  practice  on  the  Crown  side 
of  the  Court  of  Queen's  Bench. 

(h)  Hopley  v.  Granger,  1  B.  iV.' 
P.  N.  R.  256. 
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The  non-performance  of  an  award  will  not  be  purged  by     Part  III. 
a  definite  period  of  imprisonment ;  but  the  prisoner  may,  at 


the  expiration  of  the  term,  if  the  award  then  remain  unper-  jfg°|Je^/'°^ce 
formed,  be  again  brought  up  to  iinswer  for  his  continuing  n(jt  i)uiged  by 
contempt.     Nor  will  lie  thereby  apparently  be  relieved  from  f^/a't'em.  ° 
an  action  on  the  award  (i). 

Costs  are  in  the  discretion  of  the  court,  and  should  be  asked  costs  of 
for  when  the  writ  is  applied  for  (k).     If  an  order  be  made  ^ttacliment. 
that    the    defendant    be  discharged  from  an  attachment  on 
certain  terms,  and  on  payment  of  the  costs  of  the  attachment, 
such  costs  will  include  the  costs  of  an  inquiry  before  the  master, 
rendered  necessary  by  the  defendant's  conduct  (/), 

(0  R.  V.  Heinsworth,  3  C.   B.       528.     See  Order  LXV.  r.  1. 
745.  (0  Tyler  v.  Campbell,  5  Bing. 

(/.)  Abud  u.  Riches,   2  Ch.  D.       N.  C.  192. 
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CHAPTEE  V. 

ENFORCING  THE  AWARD  BY  PROCEEDINGS  UNDER  THE 
STATUTES. 


SECTIOX  I. 

EULE  TO  PAY  THE  AMOUNT  AWARDED. 

Part  III.     Jx  old  times,  when  there  was  no  cause  in  court,  though  the 
submission  were  made  a  rule  of  court,  there  was  no  summary 


Xo  summary   jj^g^ii^od  of  enforcing  payment   of  a  sum  of  money  awarded 

levy  sum        by  levying  it  out  of  the  debtor's  property.     It  is  true  the 

before  statute  amount  might  have  been  recovered  by  action  on  the  award, 

of  Victoria.      an(j  then  execution  might  have  issued  against  his  goods  and 

lands,  but  the  process  was  slow  and  expensive :  the  penal 

process  by  attachment  was  also  open,  but  if  the  party  were 

out  of  the  jurisdiction  of  the  courts,  he  could  not  be  attached, 

or  if,  after  being  arrested,  he  chose  to  lie  in  prison,  in  neither 

case,  however  ample  the  property,  could  satisfaction  of  the 

debt  be  obtained.     The   Judgments   Act,    1838    (a),   s.   18, 

which  gives  to  a  rule  of  court  for  the  payment  of  money  the 

effect  of  a  judgment,  afforded  a  simple  and  summary  method 

of   obtaining  execution  as  on  a  judgment    for   the  amount 

awarded,  whenever  the  submission  could  be  made  a  rule  of 

court. 

Stat.  1  &  2  That    section    provides   that,    "  all  decrees  and  orders  of 

Vict  c.  110,    (.Q^j,|.g  Qf  equity,  and  all  rules  of  courts  of  common  law,    .    ,    . 

whereby   any   sum    of   money,   or    any    costs,    charges,   or 

expenses,  shall   be  payable   to  any  person,  shall   have   the 

effect  of  judgments  in  the  superior  courts  of  common  law, 

and  the  persons  to  whom  any  such  moneys  or  costs,  charges, 

or  expenses,  shall    be  payable  shall   be   deemed  judgment 

creditors  within  the  meaning  of  this  act ;     .     .     .     and  all 

(«)  1  .t  2  Vict.  c.  110. 
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remedies   hereby  given  to  judgment  creditors   are   in   like     ^'^"'^  ^^^• 

manner  given   to    persons   to   whom   any  moneys  or  costs, — 1- 

charges,  or  expenses,  are  by  such  orders  or  rules  respectively 
directed  to  be  paid." 

The  practice  under  this  act  was  to  apply  to  the  court  for  a 
rule  calling  upon  the  party  against  whom  the  award  was 
made,  to  show  cause  why  he  should  not  pay  the  amount 
awarded. 

The  power  to  grant  such  a  rule  is  not  given  Ijy  this  statute,  llule  granted 
but  the  rule  was  granted  by  virtue  of  the  inherent  authority  iaw^pl"^r°of 
of  the  courts  existing  previous  to  the  statute,  and  only  not  <l'e  courts, 
exercised  previously  because  before  the  act  such  a  rule  could 
have  been  enforced  only  by  attachment.     It  is  discretionary  Discretionary 
with  the  courts  to  grant  such  a  rule,  and  in  the  exercise  of  '^  ^^'^'^  """  ^' 
their  discretion  the  courts  were  guided  by  much  the  same 
principles  as  influenced    them   in    allowing  or  refusing   an 
attachment  (V).     But  they  would  grant  a  rule  to  pay,  though  Award  con- 
not  an  attachment,  where  the  award  contained  no  order  to  direction  to 
pay  the  amount  which  was  found  to  be  due  (c).  P'^y- 

The  court  would  not  refuse  this  rule  merely  because  the  I'arty  charged 
successful  party  had,  since  the  award,  been  sent  to  take  his  ^"  ^  P^^^J^^y- 
trial  on  a  charge  of  perjury  alleged  to  have  been  committed 
by   him   before   the   arbitrator,  no   application  having  been 
made  to  set  aside  the  award  on  the  ground  of  the  alleged 
perjury  {d). 

The  rule  was  refused  when  the  right  was  doubtful,  as  when  Rule  refused 
an  attorney  who   claimed  a  lien   on   the   amount   awarded  ^oubtM.  ^ 
sought  in  this  way  to  enforce  it  (c)  ;  or  where  the  validity  of 
the  award  seemed  questionable,  for  the  parties  ought  to  have 
an  opportunity  of  raising  their  objections  to  the  award   for 
deliberate  decision  (/). 

If  the  party  be  proceeding   to  obtain   the  benefit  of  the  When  party 
award  by  any  other  legal  proceeding  at  the  time  of  applying  re"medy. " 
for  the   rule,  it  will  be  refused  ;  but  where  the  party  had 
merely  filed  an  affidavit  of  debt  with  a  view  of  making  the 

(6)  Creswick   v.    Harrison,    20  (e)  Holcroft  v.  Manby,  2  D.  & 

L.  J.  C.  P.  56;  Laingu.  Todd,  13  L.  319.  See  Pt.  III.  ch.  1,  d.  5. 
C.  B.  270.  (/)  Hawkins   v.  Benton,  2  D. 

(c)  Baker  V.  Cotterill,  7D.  &L.  &  L.  465;  14  L.  J.   Q.   B.   177; 

20  ;  18  L.  J.  Q.  B.  345  ;    Bowen  Dickenson  v.  Allsop,  13  M.  ct  W. 

V.  Bowen,  31  L.  .J.  Q.  B.  193.  722  ;  14  L.  J.  Ex.  136 ;  Graham 

((/)  Woollen  V.  Bradford,  33  L.  v.  Darcey,  6  C.  B.  537;  18  L.  J. 

J.  Q.  B.  129.  C.  P.  61. 

R.  2  A 
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Part  III. 

CH.  V.  S.  1. 


Attorney 
could  not 
have  rule  to 
enforce  his 
lien  for  costs. 


Award  under 
Lands  Clauses 
Act. 


Public  Health 

Act. 


Rule  to  pay 
no  longer  of 
iidvanta<re. 


Practice  on 
rule  same  as 
on  attach- 
ment. 


defendant  a  bankrupt,  and  the  latter  had  entered  into  a  Lond 
conditioned  to  pay  what  might  Le  found  due  in  an  action, 
the  court,  as  no  action  had  been  commenced,  granted  the 
rule,  on  the  party  undertaking  not  to  bring  an  action  on  the 
award  (g). 

The  attorney  of  a  successful  party  who  claimed  a  lien  on 
the  sum  awarded  could  not  have  a  rule  in  his  own  name 
under  the  statute,  to  make  the  other  side  pay  him  the  amouut 
awarded,  except,  perhaps,  in  the  case  of  collusion  between  the 
parties  to  defraud  him  of  his  lien  for  costs  [h).  He  should 
proceed  in  his  client's  name  {i). 

When  an  arbitrator  has  awarded  compensation  on  a  refer- 
ence under  the  Lands  Clauses  Act,  1845,  the  claimant  cannot 
enforce  payment  by  means  of  a  rule  to  pay,  if  it  appear  on 
the  face  of  the  award  or  by  affidavit  that  there  is  a  sub- 
stantial question  as  to  the  claimant's  right  to  recover,  but  the 
party  will  be  put  to  his  action  for  the  amount  {k).  The  same 
course  will  be  followed  on  a  reference  under  the  Public 
Health  Act,  1875  (J).  With  regard  to  costs  also,  if  the 
arbitrator  has  by  a  separate  subsequent  instrument  settled 
the  amount  of  the  party's  costs,  the  latter  cannot  in  any  case, 
it  seems,  have  a  rule  calling  on  the  promoters  to  pay  them, 
but  his  remedy  is  by  action  (in). 

The  award  might  be  enforced,  though  the  time  for  setting 
it  aside  had  not  elapsed  {%). 

Although  the  procedure  under  the  Judgments  Act,  1838  (o), 
is  not  in  terms  abolished  yet,  as  the  provisions  of  the 
Arljitration  Act,  1889  {p),  afford  a  readier  mode  of  arriving 
at  the  same  result,  there  would  seem  to  be  no  longer  any 
advantage  to  be  gained  by  applying  for  a  rule  under  the 
earlier  statute.  The  practice  with  regard  to  obtaining  a 
rule  to  pay  being  regulated  generally  by  the  same  con- 
siderations  as   are   applicable    to    o1)taining    an    order    for 


(j/)  Mendell  v.  Tyrrell,  9  M.  & 
W.  217;  12  L.  J.  Ex.  121. 

(/(.)  Lloyd  V.  Manscll,  22  L.  J. 
Q.  13.  110  ;  Hulcroft  v.  Manby,  7 
M.  &  (;.  84.3. 

(i)  Breary  v.   Kemp,  24  L.  J. 

Q.  B.  :jio. 

(/c)  Newbold  and  The  Metro- 
politan Rail.  Co.,  In  re,  14  C.  B. 
N.  S.  405. 


(l)  Walker  and  Beckenham 
Local  Bd.,  In  re,  50  L.  T.  207. 

(«!.)  London  &  Nortli  Western 
Rail.  Co.  V.  Quick,  5  D.  &  L. 
085;  18  L.  J.  Q.  B.  89. 

{n)  Hare  v.  Fleay,  11  C.  B. 
472  ;  20  L.  J.  C.  P.  249. 

(o)  1  &  2  Vict.  c.  110. 

(.?>)  52  &  5:]  Vict.  c.  49,  s.  12. 
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attachment  (q),  it  is  considered  that  the  preceding  chapter     Pabt  III. 
which   deals  with   proceedings   for   attachment   will   afford  — '    '  '   '■ 
sufficient  information  as  to  the  procedure  for  the  purpose 
of  obtaining  a  rule  to  pay. 


SECTION   II. 

EXECUTION   UNDER   THE   ARBITRATION    ACT. 


The  performance  of  an  award  made  on  a  submission  as     Part  hi. 
defined  by  the  Arbitration  Act,  1889  (r),  may  be  enforced  in    ^"-  ^-  ^-  ^' 
the  same  manner  as  a  judgment  or  order  to  the  same  effect  by  Enforcing 
virtue  of  s.  12  of  that  act  (s).  Arbitrrt^on"^ 

The  application  to  enforce  an  award  under  this  section  is  -^c^- 
made  by  ori<:Tinatinf;  summons  (t)  before  a  master  in  cham-  2,?„°lo« '°° 
bers  (u)  under  Order  LIV.  rr.  4b,  4f,  and  must  be  served 
two  clear  days  before  the  return  thereof  (r.  4e).   The  summons  How  entitled. 
should  be  entitled,  "  In  the  matter  of  an  arbitration  between 
A.  B.  and  C.  D.     And  in  the  matter  of  the  Arbitration  Act, 
1889,"  and   should   ask   for   "  leave   to  enforce   the  award 

dated on  the  above  arbitration  in  the  same  manner 

as  a  judgment  or  order  to  the  same  effect." 

The  summons  should  generally  be  served  personally  unless  Service, 
otherwise   ordered   (x).      It   cannot   be   served   out   of  the 
jurisdiction  (jj). 

With  the  leave  of  the  court  or  a  judge  an  award  may  be  Time, 
enforced  at  any  time,  though  the  time  for  moving  to  set  it 
aside  has  not  elapsed  (z). 

The  applicant  must  produce  before  the  master  the  submis- 
sion and  the  original  award  (or  a  duplicate  thereof)  together 
with  a  copy,  both  to  be  verified  by  affidavit  entitled  in  the 
same  manner  as  the  summons. 

((/)  See  Tattersall  y.  Parkinson,  (n)  See  Practice  Masters' Rules 

2   Ex.  342  ;    17  L.   J.   Ex.  2(38  ;  (20),  Annual  Practice,  1905,  Vol. 

Hawkins  v.  Benton,  2  D.   &  L.  I.  1060. 
405  ;  14  L.  J.  Q.  B.  9,  177.  (x)  See  Order  IX.  r.  2,  Order 

(;•)  52  &  53  Vict.  c.  49,  s.  27.  LIV.  r.    4e,  and  Order  LXVII. 

(s)  Caucasian  Trading  Corpora-  it.  5,  6. 
tion.  Ex  parte,    [1896]    1  Q.  B.  (i/)  Rasch  &    Co.    v.    Wulfert, 

368 ;  65  L.  J.  Q.  B.  346.  [1904]  1  K.  B.  118  ;    73  L.  J.  K. 

(0  Order  LXXI.  r.    1a.     See  B.  20. 
Appendix  of  Forms.  (2)  Order  XLII.  r.  31a. 

2  a2 
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Pabt  ni. 

CH.  T.  5.  2. 
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Where  otter 
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Arbitration 
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The  verified  copy  of  the  award  must  be  subsequently 
filed  in  the  Writ,  lirc.  department  (without  fee)  on  issuing 
execution. 

"Where  an  award  was  lost,  the  coiu't  permitted  judgment  to 
be  entered  up  pursuant  to  it  on  an  af&da\'it  of  its  contents  (a). 

As  to  the  cases  in  which  the  award  will  not  be  enforced 
under  this  section,  see  ante.  Part  III.  ch.  3,  s.  1. 

"WTien  an  order  under  this  section  has  been  obtained, 
execution  thereon  may  be  enforced  in  manner  provided  by 
Order  XLII.  (l). 

An  award  under  s.  150  of  the  Public  Health  Act,  1875  (c), 
as  to  the  proportion  of  expenses  incurred  by  an  urban 
authority  in  sewering  and  otherwise  making  good  a  street,  to 
be  borne  by  a  person  to  whom  notice  has  been  given  requiring 
bim  to  sewer  and  otherwise  make  good  a  portion  of  the 
street,  cannot  be  enforced  imder  s.  12  of  the  Arbitration 
Act,  1889  (d). 

Under  the  Agricultural  Holdings  Act,  1883  (e),  s.  24,  and 
under  the  Allotments  and  Cottage  Gardens  Compensation 
for  Crops  Act,  1887  (/),  s.  17,  where  any  money  awarded 
is  not  paid  within  fourteen  days,  it  is  recoverable  upon  order 
made  by  the  county  court  judge  of  the  district,  as  money 
ordered  to  be  paid  under  the  court's  ordinary  jurisdiction  is 
recoverable,  and  cannot  be  enforced  under  s.  12  of  the 
Arbitration  Act  (g). 

It  was  held  by  a  divisional  court  in  the  case  of  an  arbitra- 
tion under  the  Agricultural  Holdings  Act,  1883,  that  where 
a  larger  sum  had  been  awarded  to  the  landlord  than  to  the 
tenant,  the  county  couil  judge  could  not  order  the  tenant  to 
pay  the  difterence  to  the  landlord  (h). 

The  Agricultural  Holdings  Act,  1900  (i),  has  repealed  the 
sections  under  which  this  case  was  decided,  and  s.  2  (3) 
expressly  provides  for  the  determination,  by  arbitrarion,  of 
any  claim  made  by  either  party  in  respect  of  the  holding. 


(a)  Hill  V.  Townsend,  3  Taunt. 
45. 

(b)  See  especiallv  rr.  1,  2.  3.  5, 
6,  7,  9,  19,  22,  31, '31a,  33  ;  also 
Table  of  Official  Retjuirements 
(Executions),  No.  24a. 

(c)  38  it  39  Vict.  c.  55. 

((/)  Willesden  Local  Bd.  and 
Wright,  In  re,  [1896]  2  Q.  B.  412  ; 


65  L.  J.  Q.  B.  5f.7. 

(e)  46  A:  47  Vict.  c.  61. 

(/)  50  cV:  51  Vict.  c.  26. 

(g)  See  63  &  64  Vict.  c.  50,  s. 
2,  (8). 

(h)  Holmes  and  Formbv,  In  re, 
[1895]  1  Q.  B.  174  ;  64  L.  J.  Q.  B. 
391. 

(0  63  c^-  64  Vict.  c.  bO. 
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111  an  arbitration  begun  under  the  act,  it  appeared  that  Paut  III. 

.  .  CH.  v.  s.  2. 

notices  of  some  of  the  cLainis  and  counterclaims  were  given 


after  the  time  limited  l)y  the  act,  and  an  agreement  in  writing  Agreement  to 
•^  '  °  ,  .    "  include  other 

was  thereupon  signed  l)y  the  counsel  for  the  respective  parties,  matters. 
by  which  all  matters  in  difference  between  them,  as  set  out  in 
the  various  claims  and  counterclaims,  were  referred  to  the 
referees  and  umpire  already  appointed  under  the  act,  and  all 
the  matters  were  to  be  dealt  with  in  one  award.     The  Court  Enforceable 
of  Appeal  held  that  the  agreement  constituted  a  submission  tration  Act. 
within  the  Arbitration  Act,  1889,  and  that  the  award  could  1)e 
enforced  under  s.  12  of  that  act,  although  it  directed  payment 
to  be  made  by  the  tenant  to  the  landlord  (k). 

(k)  Lloyd   and   Tooth,    In   re,   [1899]  1  Q.  B.  559  ;   G8  L.  J.  Q. 
B.  370. 
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SECTION   I. 

ENTERING  JUDGMENT  PURSUANT   TO   REFEREE'S   DIRECTION. 

Every  referee  or  arbitrator  to  whom  a  cause  or  matter  shall 
be  referred  for  trial  shall  direct  how  judgment  shall  be 
entered,  and  such  judgment  shall  be  entered  accordingly  by 
a  master  or  registrar  as  the  case  may  be  (a). 

The  official  requirements  for  signing  judgments  on  an 
order  for  judgment  after  a  trial  by  a  referee  are  an  office  copy 
of  the  order  directing  judgment  to  be  entered  (the  copy  being 
previously  filed  at  the  Filing  department),  and  a  copy  of  the 
pleadings  to  be  filed  (b). 


Pabt  III. 

OH.  TI.  S.  2. 


SECTION   II. 

TAXING  THE   COSTS   OF  THE   CAUSE. 

The  taxation  of  costs  in  the  Supreme  Court  is  now  regu- 
lated by  Order  LXV.,  and  r.  1  of  that  order  provides  that  the 
costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court 
shall  be  in  the  discretion  of  the  court  or  judge. 

With  a  view  to  the  taxation  of  costs  where  an  action  has 
been  referred,  one  day's  notice  of  taxing  costs,  together  with 
a  copy  of  the  bill  of  costs,  must  be  given  by  the  solicitor  of 
the  party  whose  costs  are  to  be  taxed  to  the  other  party  or 
his  solicitor  (c). 


(a)  Order  XL.  rr.  2,  (Ja. 
(h)  See    Table    of   Ollicial  Re- 
<]uirenient8  (Judgments),  No.  28a, 


Annual   Practice,    1905,   Vol.    1. 
1074. 
(c)  Order.  LXV.  r.  10. 
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The  taxation  will  proceed  iu  accordance  with  the  ordinary     ^^^^"^  m^- 

CH     VT     R    2 

rules  applicable  to  the  taxation  of  costs  of  proceedings  in  the ^ ' 


Supreme  Court. 

On  the  trial  of  an  action  a  verdict  was  taken  by  consent,  Costs  of 
subject  to  a  special  case  to  be  stated  by  A.  B.,  to  whom  the  Xt°s 'oVcause. 
cause  and  all  matters  in  difference  between  the  parties  were 
referred,  subject  to  the  special  case,  the  costs  of  the  action  to 
be  taxed  to  abide  the  event  of  the  award,  and  the  costs  of  and 
incident  to  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrator.  Many  meetings  were  held  before  the  special 
case  was  settled.  It  was  held  that  the  costs  of  the  atteAdances 
before  the  arbitrator  to  settle  the  special  case  were  costs  in 
the  action,  and  that  the  reference  did  not  commence  until 
after  the  judgment  on  the  special  case  (d). 

When  a  witness  is  rejected  by  an  arbitrator,  the  costs  of  Costs  of 
his  attendance,  either  at  the  assizes,  when  the  cause  was  ^^*"*^^^^^- 
referred,  or  before  the  arbitrator,  will  not  be  allowed  by  the 
master  in  taxing  the  costs  as  between  party  and  party  (c). 

The  reasonable  charges  and  expenses  appearing  to  have 
been  properly  incurred  in  procuring  evidence  are  allowed 
both  in  the  Chancery  and  Common  Law  Divisions ;  and  Wituessess 
masters  allow  the  costs  of  qualifying  witnesses,  to  enable  *^^^^  ^  ^  "^°' 
them  to  give  evidence ;  as,  for  instance,  the  expenses  of 
surveyors  inspecting  premises,  on  the  condition  of  which 
they  are  afterwards  examined  as  witnesses  (/). 

Although  it  has  been  stated  in  some  of  the  cases  that  it  is  Of  counsel 
the  usual  practice  on  the  taxation  of  the  costs  of  a  reference  refer^Qcf 
to  allow  one  counsel  only  on  each  side,  there  is  no  inflexible 
rule,  but  each  case  must  depend  upon  its  own  particular 
circumstances,  as  to  which  the   master  must   exercise  his 
discretion  subject  to  review  by  the  court  (g). 

In  one  case  before  the  master,  the  plaintiffs  claimed  to  be  <^'osts  of 
allowed,  as  against  the  defendants,  the  other  party  to  the  draw  award, 
reference,  71^.  15s.  6d.,  which  they  had  paid,  on  taking  up 

((?)  Edwards  v.  Great  Western      Rail.  Co.,  L.  R.  5  C.  P.  135  :  39 
Rail.  Co.,  12  C.  B.  419.  L.    J.    C.    P.    165  ;    Hawkins    v. 

(e)  Galloway  v.  Keyworth,   15  5'°l7' x^^c'^oh'?'  ^A  •"^\"S  '   ^ 

C.  B.  228;  23  L.  J.  C.  P.  218.  ^    B.  N.   S    271;  Orient   Steam 

jNavigation   Co.  <».  Ocean  Mamie 

(/)  Mackley  v.  Chillingwortli,  Insurance   Co.,   35  W.    R.    771  ; 

2  C.  P.   D.  273  ;  46  L.   J.  C.  P.  Benton  v.  Ellis,   Lever  &  Co.,  1 

484.  Times  L.  R.  499  ;  Drew  v.  Joso- 

(g)  Sinclair   v.   Great    Eastern  lyne,  4  Times  L.  R.  717. 
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Legal 
assessor. 

Shorthand 

notes. 


Costs  of  cause, 
reference,  and 
award. 

How  soon 
coots  may  be 
taxed. 

On  what  scale 
costs  tu  be 
taxed. 


the  award,  to  the  attorneys  who  had  been  employed  by  the 
arbitrator  to  draw  it  up.  Tliis  sum  consisted  of  521.  10s., 
the  arbitrator's  charges  for  four  meetings,  and  19/.  5s.  Gd.  for 
the  attorney's  bill  (the  arbitrator  being  a  layman).  The 
master  disallowed  all  of  the  attorney's  bill,  except  1/.  lo-s. 
for  the  stamp  duty  on  the  award.  The  court  refased  to  call 
on  the  master  to  review  his  taxation,  as,  without  la}T.ng  do^m 
any  rule  whether  a  lay  arbitrator  be  entitled  to  charge  for 
professional  assistance  in  framing  his  award,  they  held)  that 
the  charge  of  fifty  guineas  for  four  meetings  was  amply 
suffici^t  to  cover  all  the  expenses  which  he  might  fairly 
have  incurred  in  obtaining  the  aid  of  professional  advice  (h), 

A  reasonable  amount  may  often  be  allowed  to  a  lay  arbi- 
trator for  the  assistance  of  a  legal  assessor  (i). 

The  cost  of  employing  a  shorthand  writer,  the  cost  of  the 
transcript  of  his  notes,  or  the  cost  of  brief  copies  for  the  use 
of  counsel,  cannot  be  allowed  against  the  party  liable  to  costs, 
on  taxation  of  costs,  without  consent,  or  an  order  of  a  j  udge, 
or  the  comt  (k) ;  costs  of  shorthand  notes  not  being  generally 
allowed  (/). 

What  are  costs  of  the  cause,  reference,  and  award  have 
been  already  discussed  (m). 

By  Order  LXY.  r.  15,  "  Costs  may  be  taxed  on  an  award, 
notwithstanding  the  time  for  setting  aside  the  award  has  not 
elapsed." 

If  the  award  in  an  action  on  contract  (other  than  cases 
wherein,  by  reason  of  the  natui^e  of  the  action,  no  writ  of 
trial  could  at  law  be  issued)  found  that  the  plaintiff  was 
entitled  to  recover  in  the  action  an  amount  that  did  not 
exceed  20/.,  and  there  were  no  certificate  that  the  cause  was 
proper  to  be  tried  before  a  judge  of  the  superior  courts,  the 
master  would  tax  the  costs  of  the  action  on  the  reduced  scale, 
and  if  he  taxed  them  on  the  higher  scale  the  court  would 
order  a  reviewal  of  his  taxation ;  and  whether  the  reference 
took  place  before  or  after  issue  joined,  the  amount  awarded 


(h)  Galloway  v.  Keywortli,  lo 
C.  B.  228  ;  23  L.  J.  C.  P.  218. 

(i)  AVestwood  &  Co.  v.  Cape 
of  Good  Hope  Government,  2 
Times  L.  R.  0G7. 

(A)  Croomes  v.  Gore,  1  H.  it  N. 
14;  25  L.  J.  Ex.  207;  Wells  r. 


Mitcham  Gas  Co.,  4  Ex.  D.  1  ; 
Kirkwood  c.  ^^"ebster,  9  Ch.  D. 
239. 

(0  Autothreptic  Co.,  In  re,  21 
Q.  B.  D.  182 ;  57  L.  J.  Q.  B.  488. 

(m)  Pt.  II.  ch.  7,  s.  1,  d.  1. 
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was  a  sum  "  recovered  "  in  the  action  within   the  meaning     rAi;T  ill 

CH.  VI.  8*  A, 


of  the  rule  (n). 

The  master  must  tax  the  costs  according  to  the  language  Taxing  costs 
of  the  award.  If  the  arbitrator  ordered  costs  to  be  taxed  as  l^^yZd. '° 
between  attorney  and  client,  and  the  master  taxed  them  on 
that  scale,  the  court  would  not  review  the  master's  taxation, 
on  the  ground  that  the  arbitrator  had  no  authority  to  give 
such  costs.  The  proper  application  was  to  move  to  set  aside 
the  award  for  the  excess  (o).  Since  the  Arbitration  Act, 
1889,  the  arl)itrator  may  usually  order  costs  as  between 
solicitor  and  client  (p). 

By  an  agreement  for  the  purchase  of  the  undertaking  of  a  Reviewing 
company,  at  a  price  to  be  fixed  by  arbitration,  the  purchasers  master, 
agreed  to  pay  all  the  costs,  charges  and  expenses  of  the 
company  preliminary  and  incidental  to  the  negotiation  for 
the  sale,  and  the  costs  of  the  arbitration,  the  costs  to  be 
taxed  in  case  the  parties  differed.  On  taxation  the  master 
allowed  costs  on  a  scale  lower  than  that  between  solicitor 
and  client ;  it  was  held  by  the  Court  of  Appeal  that  there 
was  jurisdiction  to  review  the  taxation  of  the  master,  and 
that  the  company  was  entitled  to  costs  as  between  solicitor 
and  client  (q). 

When  a  submission  by  consent  might  have  been   made  Where  sub- 

a  rule   of  court,  it  was  one  of  the   consequences   that   the  ^j.  j^^^  ^.g-gg^ 

master  of  the  court   had  authority  to  tax  the  costs  of  the  of  rule  of 

1       X       mi  11  1     court,  master 

reference  and  award  (r).     The  master  w^ould  now  apparently  has  power  to 

have  the  same  power  under  a  submission  which  by  virtue  of  *^^- 

the  Arbitration  Act,  1889  (s),  has  the  same  effect  as  if  it  had 

been  made  an  order  of  court. 

When  the  award  is  in  the  plaintiff's  favour,  and  the  defen-  Costs  i.f  cause 

dant  has  to  pay  the  costs  of  the  cause,  and  of  the  reference  Separately. 

and  award,  the  master  should  make  out  two  allocaturs,  one 

for  the  costs  of  the  cause,  and  the  other  for  the  costs  of  the 

reference  and  award  ;  for  if  the  judgment  were  entered  up  for 

a  less  amount  of  costs  than  that  specified  in  the  allocatur,  it 

(«)  Elleman  v.  Williams,  2  D.  (<j)  Malvern  U.   D.  C.   v.  Mal- 

&  L.  46  ;    Wallen    v.    Smith,    G  vern   Link    Gas   Co.,    83   L.   T. 

Dowl.  103  ;  7  L.  J.  (N.  S.)  Ex.  15.  32G. 

(o)  Bartlei;.  Musgrave,  1  Dowl.  ^^.^  ^j^^^^^,  ^,_  Harradine,  7  Ex. 


201) ;  21  L.  J.  Ex.  127. 


N.  S.  325. 

(2?)    52    &    53    Yict.     c.     49, 
Sched.  T.  (i).  (.s)  52  &  53  Vict.  c.  49,  s.  1 
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Part  III.     might  have  been  set  aside  ;  and  judgment  could  not  properly 

'. — "  be  entered  up  for  the  costs  of  the  reference  and  award,  but 

onlv"for°ost8  ^^^y^  ^^^  ^^®  costs  in  the  cause ;  though  if  the  costs  of  the 
of  cause.  cause  and  reference  and  award  were  taxed  together  in  one 
allocatur,  and  judgment  were  entered  up  for  the  whole 
amount,  it  was  only  an  irregularity,  which  would  Ije  cured, 
unless  the  application  to  set  aside  the  judgment  were  made  in 
reasonable  time,  or  if  the  defendant's  attorney  had  consented 
to  the  taxing  of  all  the  costs  together  (t). 
When  sum  In  an  action  for  work,  &c.,  the  plaintiff  claimed  a  balance 

courtTat^isfies  *^^  373Z.     The  defendant  paid  200/.  into  court  under  Order 
plaintiff's       XXX.  r.  1  (1875),  and  gave  notice  in  Form  5,  Appendix  B, 
that    that    sum    was    sufficient    to   satisfy    the    plaintiffs 
claim.     The  plaintiff  took  it  out  under  Order  XXX.  r.  3, 
but  did  not  give    the  notice  under  Order  XXX.  r.  4,  nor 
any  other  notice.     The  cause  was  afterwards  referred,  "  the 
costs  of  the  cause  to  abide  the  event."     The  arbitrator  certi- 
fied that  the  200Z.  paid  into  court  ^Ys.s  sufficient  to  satisfy  the 
plaintiff's  claim.     It  was  held  that  as  the  2001.  was  paid  in 
generally,  and  as  the  plaintiff  recovered  nothing  beyond  that 
sum,  the  plaintiff  was  not  entitled  even  to  the  costs  of  action 
up  to  the  time  of  taking  the  money  out  of  court ;  but  that 
the  defendant  w^as  entitled  to  the  costs  of  the  action  from  the 
commencement  (?t). 
Fresh  taxa-         After  a  reference  back,  the  taxation  of  costs  of  the  refer- 
reference        ^^^^  made  on  the  original  award  becomes  inoperative.    There 
back.  must  be  second  taxation  after  the  new  award  is  made  (ce). 

Reference  Where  an  award,  being  defective,  was  referred  back,  and 

abort'iv^''  ^  °    ^   ^^^   award  made,  giving  the   plaintiff  the   costs  of  the 
award.  reference,  he   was  not,  according   to  a  decision  in  the  Ex- 

chequer, entitled  to  all  the  costs  of  the  abortive  award,  such 
as  the  stamp  and  expense  of  execution ;  but  these,  being 
wholly  thrown  away,  ought  to  be  borne  equally  by  each 
party  (y). 

(t)  Bignall  v.  Gale,  3  M.  it  G.  (.>;)  Johnson  v.  Latham,  20  L.  J. 

858.  Q.  B.  236. 

(u)  Langridge   v.   Can)])bell,  2  ((/)  Bhiir  v.  Jones,  6  Ex.  701  ; 

Ex.  D.  281 :  40  L.  J.  Ex.  277.  20  L.  J.  Ex.  295. 
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SETTING  ASIDE   AN   AWAllD   ON   MOTION. 


SECTION    I. 

THE   JURISDICTION   OF   THE   COUETS   TO    SET   AN   AAVARD    ASIDE 

ON  MOTION. 

It  was  only  when  the  submission  was  by  rule  of  court,  or     Pakt  ill. 
could   be   made  a  rule  of  court,  that   the  courts   had  any  ^^^^^^^ 
iurisdiction  to  set  aside  an  award  on  motion.     When  the  ^\iicn  sub- 

mission  by 

submission  was  by  agreement  out  ot  court,  the  courts  ot  rule  of  court, 
common  law  had  no  authority  to  set  aside  an  award  until 
the  statute  9  &  10  Will.  III.  c.  15,  which  is  now  repealed. 

A  submission  in  writing  has  now  the  same  effect  in  all 
respects  as  if  it  had  been  made  an  order  of  court  (a). 

For  misbehaviour  of  the  arbitrator,  the  only  remedy,  apart 
from  statute,  was  by  bill  in  equity,  since  it  could  not  be 
pleaded  as  a  defence  to  an  action  on  the  award  (h). 

Now  by  the  Arbitration  Act,  1889,  s.  11  (2),  "where  an  Setting  aside : 
arbitrator  or  umpire  has  misconducted  himself,  or  an  arbitra-  Act,  1889. 
tion  or  award  has  been  improperly  procured,  the  court  may 
set  the  award  aside." 

The  iurisdiction  to  set  aside  an  award,  in  old  times,  could  aiotion  in 

court 

alone  be  exercised  on  motion  made  for  that  purpose  openly  in 

the  court  of  which  the  suljmission  had  been  made  a  rule, 

and  it  would  seem  that,  under  the  above-quoted  section,  the 

power  of  setting  aside  awards  is  still  confined  to  the  court 

alone. 

The    superior   courts    cannot    set   aside   an   award    on   a  Award  in  a 
1  ,  i         1  rrn  J  i    •     1       county  court. 

reference  by  a  county  court  order.     Ihe  county  court  judge 

(«)  52  &  53  Vict.  c.  49,  ss.  1,  (h)  Veale  v.  Warner,  1  Saund. 

27.  327  c,  n. 
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alone  has  the  power,  on  application  made  to  him  at  the  first 
court  held  more  than  a  week  after  the  entry  of  the  award 
as  the  judgment  (c). 


SECTIOX   II. 


Pabt  III. 
CH.  vir.  s.  2. 

Time  for 
setting  aside 
award. 

Xotiee  of 
motion  is 
application. 


Parties 

cannot  extend 
the  time. 


PnbUcation. 


Publication  to 
parties. 


WITHIN   WHAT   PERIOD   THE   MOTION   TO    SET   ASIDE    AX   AWARD 
MUST   BE  MADE. 

I.  Time  for  moving  to  set  dsidt.^ — By  Order  LXIT.  r.  14. 
'•  An  application  to  set  aside  an  award  may  be  made  at  any 
time  before  the  last  day  of  the  sittings  next  after  such  award 
has  been  made  and  published  to  the  parties." 

"Where  a  notice  of  motion  to  set  aside  an  award  was  set 
down  before  the  last  day  of  the  prescribed  sittings,  it  was 
held  that  the  "  application  "  was  within  the  time  prescribed 
by  Order  LXIY.  r.  14,  and  that  the  motion  was  not  too  late, 
although  it  did  not  come  on  for  hearing  until  after  the 
sittings  {d). 

Two  terms  having  elapsed  after  the  making  of  the  award, 
the  court  refused  to  hear  the  motion  though  both  parties  had 
agreed  to  the  motion  being  then  made  {c). 

An  award  is  ordinarily  said  to  be  published  as  soon  as  it 
has  been  executed  by  the  arbitrator,  so  that  he  no  longer 
retains  any  power  of  alteration,  and  the  iustrument  is  com- 
plete as  an  award  (/).  But  there  is  no  publishing  to  the 
parties  until  they  have  notice  that  the  award  has  been 
made  {g),  and  the  time  wiU  run  from  the  date  of  such  notice, 
although  it  be  not  until  long  afterwards  that  the  party  has 
intimation  of  the  contents  of  the  award,  or  is  served  with  a 


(c)  51  ct  52  Vict.  c.  4:3.  s.  KM. 
See  Maver  r.  Farmer,  3  Ex.  D. 
235;  47' L.  .J.  Ex.  760. 

(d)  Gallop  r.  Central  Queens- 
land Meat,  Ac.  Co.,  25  Q.  B.  D. 
230;  59  L.  .1.  Q.  B.  460.  See 
Smith  V.  Parkside  ilinini;  Co.,  6 
Q.  B.  D.  67;  50  L.  J.  g.  B. 
144. 


(e)  Xurth  British  Rail.  Co.  and 
Trowsdale,  In  re,  L.  R.  1  C.  P. 
401  ;  35  L.  J.  C.  P.  262. 

(  f)  Brooke  v.  Mitchell,  6  M.  & 
"SV."473. 

(.7)  Brooke  r.  Mitchell,  6  M. 
A-  SV.  473  ;  9  L.  J.  (N.  S.)  Ex. 
269  ;  Potter  i'.  Newman,  4  Dowl. 
504. 
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copy  of  it  (h),  and  notwithstanding  that  the  party  considers     Part  III. 
that  the  arbitrator's  charges  are  excessive  (^).  __J ' 


II.  When  further  time  allowed.'] — By  Order  LXIV.  r.  7,  "  A  power  of 
court  or  a  judge  shall  have  power  to  enlarge  or  abridge  the  f°"''*  ^^  ^'"' 
time  appointed  by  these  rules,  or  fixed  l)y  any  order  enlarging 
time,  for  doing  any  act  or  taking  any  proceeding,  upon  such 
terms,  if  any,  as  the  justice  of  the  case  may  require ;  and 
any  such  enlargement  may  Ije  ordered  although  the  appli- 
cation for  the  same  is  not  made  until  after  the  exph'ation  of 
the  time  appointed  or  allowed."  This  order  enables  the 
court  to  enlarge  the  time  for  moving  to  set  aside  an 
award  (h). 

It  has  been  laid  down  Ijy  the  Court  of  Appeal  that  there  Discretiou. 
is  no  rule  fettering  the  discretion  of  the  court  in  exercising 
the  powers  given  by  this  rule,  and  that  each  case  must  be 
determined  by  the  consideration  of  its  own  circumstances  {I). 
Where  an  award  was  made  on  reference  of  a  cause  at  Nisi  "When  no 
Prius,  the  court,  on  a  statement  of  facts  showing  that  it  was  cf^ngerf*^*^ 
impossible  for  the  attorney  to  prepare  a  case  and  get  counsel's  opinion. 
opinion  on  the  validity  of  the  award  within  the  first  four 
days  of  term,  on  application  for  that  purpose  made  on  the 
second  day  of  term,  enlarged  the  time  for  making  the  motion 
to  a  day  later  than  the  fourth  day  of  term  {m). 

On  a  reference  by  judge's  order  of  a  cause  and  all  matters  Party  keeping 
in   difference,    where   the   defendant,  in   whose   favour   the  J.^^^^^J^^e^'"  °^" 
award  was,  improperly  kept  the  order  of  reference  from  the 
plaintiff  and  prevented  its  being  made  a  rule  of  court  till  too 
late,  Patteson,    J.,  granted   a  rule   giving   the  plaintiff  an 
additional  term  to  move  to  set  aside  the  award  {n). 

Where  a  whole  term  had  elapsed  after  an  award  made  on  Counsel 
a  submission  by  a  judge's  order,  the  court  entertained  the  movem*time. 

(/i)  Hemsworth  v.  Brian,  7  M.  (fc)    Oliver   and   Scott,    In   re, 

&  G.  1009.  43   Ch.    D.    310  ;   59   L.   J.    Ch. 

{i)  Macartliur    v.  Campbell,   5  148. 

B.    &   Ad.  518  ;  Brooke  i-.  Mit-  {I)  Cusack  v.  London  &  North 

chell,  6  M.  &  W.  473  ;  9  L.  J.  Western  Rail.  Co.,  [1891]  1  Q.  B. 

(N.  S.)  Ex.  269;  Moore  v.Darley,  347;  60  L.  J.   Q.    B.  208.     See 

1  C.  B.  445.  In  all  these  cases  Collins  v.  Paddincrton  A^estry,  5 
the  courts  diflered  from  Mussel-  Q.  B.  D.  368  ;  49  L.  J.  Q.  B.  264. 
brook  V.    Dunkin,  9  Bing.  605  ;  {m)  Bennett  v.  Skardon,  5  M. 

2  L.  J.  (N.  S.)  C.  P.  71,  which  tt  R.  10. 

cannot   be  considered  as  an  au-  {n)   Bottomley    v.    Buckley,  4 

thority.  D.  &  L.  157. 
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motion  in  the  second  term,  and  set  aside  the  award,  the 
merits  being  clear,  and  the  counsel  having  been  instructed  to 
move  earlier,  but  having  for  some  cause  failed  to  do  so  (o). 

A  party  who  would  take  the  case  out  of  the  ordinary  rule 
must  show  clearly  to  the  court  why  the  application  is  made 
too  late.  Hence,  if  after  the  usual  period  information  be 
obtained  of  facts  which  afford  grounds  for  impeaching  the 
award,  the  rule  ^\t.11  be  refused,  unless  the  party  positively 
allege  that  he  did  not  know  in  time  of  the  circumstances  on 
which  he  relies  {p).  It  was  no  sufficient  reason  for  delay  on 
the  part  of  the  plaintiff,  that  he  had  failed  to  move  in  time, 
because  the  defendant  had  misled  him  by  stating  that  he,  the 
defendant,  intended  to  move  to  set  the  award  aside ;  for  the 
plaintiff  ought  not  to  have  relied  on  the  defendant,  but  to 
have  proceeded  himself  {q). 

Where  an  arbitrator  made  an  award  after  one  of  the 
parties  became  insolvent,  and  the  assignee  was  not  appointed 
until  two  terms  had  expired,  the  court,  it  seems,  would  not 
hear  him,  although  he  moved  to  set  aside  the  award  imme- 
diately on  his  appointment  (r).  So  the  circumstance  that  a 
fiat  in  bankruptcy  had  issued  against  the  plaintiff  was  no 
reason  for  extending  the  time  (-s). 


SECTIOX   III. 


Part  III. 
CH.  vu.  s.  3. 


Corruption  or 
partiality  of 
arbitratur. 


FOE  WHAT  CAUSES  AX  AWAUD  MAY  T.E  SET  ASIDE  OX  MOTIOX. 

I.  Wliere  the  condiict  of  the  arhitrator  is  corrupt  or  irregular.] 
— By  the  Arbitration  Act,  1889,  s.  11  (2),  where  an  arbitrator 
or  umpire  has  misconducted  himself,  or  an  arbitration  or 
award  has  been  improperly  procured,  the  coui-t  may  set  the 
award  aside. 

It  has  long  been  held  that  in  every  court  of  law  or  equity 
the  award  will  be  set  aside  on  motion,  if  it  be  proved  that 

(o)   Rogers     v.    Dallimore,     6  See  Guadiano  v.  Brown,  4  W.  R. 

Taunt.  111.  456. 

(/))  Reynolds  y.  Askew,  5  Dowl.  (»•)  Hobbs  v.  Ferrars,  8  Dowl. 

682.  779. 

(q)   Emet   V.    Ogden,  7   Bing.  (s)  Hemsworth  v.  Brian,  7  M. 

258  ;   '.)  L.  J.  (0.  S.)  C.   P.  83.  Sc  G.  1009. 
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the  arbitrator  is  corrupt  or  partial  (t),  or  that  he  is  secretly     Part  in. 
interested  in  the  subject  referred  (u).     The  court  refused  to       ' 


set  aside  the  award  of  an  umpire  where  he  had  asked  the 

promoters  whether  they  would  undertake  in  any  event  to  take 

up  the  award  and  pay  the  fees  (x).     Oral  evidence  to  show  EvMence  of 

that  tlie  arbitrator  after  the  award  had  admitted  that  he  had  missions^ 

been  bribed,  was  held  not  sufficient  to  set  aside  the  award, 

the  arbitrator  himself  not  being  called  (y). 

There  may  be  ample  misconduct  in  a  legal  sense  to  make  TiCgal  min- 
the  court  set  aside  an  award,  even  where  there  is  no  ground  arbitrator 
for  imputing  the  slightest  improper  motive  to  the  arbitrator. 
Thus,  the  award  will  be  set  aside  if  the  arbitrator  refuse  to  Refusing 
postpone  a  meeting  for  the  purpose  of  allowing  a  party  time  counsi-l.'^'^ 
to  get  counsel  on  his  part,  wliere  the  other  side  unexpectedly 
appears  by  counsel  (s). 

So  it  will  be  misconduct  in  an  arbitrator  within  the  above-  Refusing  to 
mentioned  section  if,  on  a  bona  fide  request  being  made  to  ^  '^  *^  ^^^^' 
him  on  reasonable  grounds,  either  to  state  a  special  case,  or  to 
delay  his  award  until  application  can  be  made  under  s.  19  of 
the  act  for  an  order  directing  him  to  do  so,  he  refuses  to 
comply,  and  by  making  his  award  forthwith  attempts  to 
preclude  the  party  from  making  the  application  (a). 

The  award  may  be  impeached  if  the  arbitrator  make  his  Not  hearing- 
award  without  having  heard  all  the  evidence  (h),  or  having  ^^^^' 
allowed   the   party  reasonable   opportunity   of   proving   his 
whole   case  (c).     So,  also,  if,  contrary  to  the  principles  of  Examining 
natural  justice,  he  examine  a  witness  or  a  party  privately  or  absent.        " 
in  the  absence  of  his  opponent;  unless  the  irregularity  be 
subsequently  waived  by  the  parties  (d). 

If  the  arbitrator  proceed  ex  parte  without  sufficient  cause  Proceeding  ex 
or  without  giving  the  party  absenting  himself  clear  notice  of  properly. 

(0  Tittenson    r.    Peat,  3  Atk.  («)  Palmer  &  Co.  and  Hosken  & 

529 ;  Mors^an  v.  Mather,  2  Ves.  Co.,  In  re,  [1898]  1  Q.  B.  131 ;  67 

Jr.    15  ;    Burton    v.    Knight,    2  L.  J.  Q.  B.  1. 

Yeaii.  514.  (h)  Phipps  v.  Ingram,  3  Dowl. 

(u)  Earl    V.    Stocker,  2   Vern.  669. 

251.  (c)    Pepper     v.      Gorhani,      4 

(:c)  Kenworthy   v.    Queen    In-  Moore,     148;    Maunder,    In    re, 

surance  Co.,  9  Times  L.  R.  181.  49  L.  T.  535.      See  Pt.  II.  ch.  4, 

(V)  Whiteley  v.  Roberts,  [1891]  s.  1,  d.  6. 

1  Ch.  558 ;  60  L.  J.  Ch.  149.  (d)  Dobson  v.  Groves,  6  Q.  B. 

(z)    Whatley    v.    Morland,     2  637  ;  14  L.  J.  Q.  B.  17  ;  Harvey 

Dowl.  249 ;    3  L.  J.  (N.   S.)  Ex.  v.  Shelton,  7  Beav.  455.     See  Pt. 

58.     See  Pt.  II.  ch.  4,  s.  1,  d.  2.  II.  ch.  4,  s.  1,  dd.  8,  9. 
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his  inteution  so  to  proceed,  the  award  will  be  avoided  (e). 
So,  likewise,  if  he  refuse  to  hear  evidence  on  a  claim  within 
scope  of  the  reference,  on  a  mistaken  supposition  that  it  is 
not  ^^itbul  it  (/) ;  but  not  if  he  erroneously  reject  admissible 
or  receive  inadmissible  evidence  (g).  Where  the  whole  case 
is  referred  back  to  him  by  the  court,  he  should  hear  additional 
evidence,  if  tendered,  otherwise  objection  may  be  taken  to 
the  award  (7i). 

"When  there  are  several  arbiti-ators,  if  one  of  them  take 
counsel's  opinion  on  an  incorrect  statement  of  the  facts,  and 
knowingly  act  upon  it,  the  award  will  be  set  aside,  but  not 
if  he  take  an  opinion  on  a  case  truly  dra^vn  up  (i).  So  if 
one  delegate  his  authority  of  deciding  a  point  of  law  to 
another  absolutely  (k),  but  not  if  he  merely  give  up  his  own 
opinion  to  the  other  (/).  So,  also,  if  they  execute  the  award 
separately  (m).  Even  when  the  submission  pro\i.des  that  an 
award  made  by  any  two  out  of  the  three  arbitrators  shall  be 
valid,  if  two  of  them  hold  meetings  alone,  without  notice  to 
the  thir^d,  the  award  may  be  impeached ;  but  not  if  after 
notice  the  latter  stay  away  (?i) ;  so  it  will  be  bad,  if  the  two 
exclude  the  thii-d  from  the  meetings  by  force  or  fraud,  or 
make  an  award  without  first  taking  his  opinion  (o). 

An  umpu^age,  or  award  of  an  umpire,  may  be  set  aside,  if 
the  two  arbitrators  appoint  the  former  by  lot  and  not  by 
choice  (^j),  unless  both  nominees  are  acknowledged  to  be  fit  to 
be  umpires  (q),  or  the  parties  have  consented  to  that  mode  of 
appointment  (/*).  TThere  an  umpu'e  sat  with  arbitrators,  one 
of  whom  was  secretly  interested,  the  umpire's  award  was  set 
aside  (s).     So  also,  if  the  umpu'e  make  his  award,  refusing 


(e)  Gladwin  r.  Chilcote,  9 
Dowl.  550.  See  Pt.  II.  eh.  4,  s. 
1,  d.  10. 

(f)  Samuel  v.  Cooper,  2  A.  A: 
E.  752. 

(.y)  Hagger  v.  Baker,  14  M.  A: 
W.  9  ;  14  L.  J.  Ex.  227.  See 
Pt.  II.  ch.  4,  s.  1,  d.  11. 

(h)  Nickalls  v.  Warren,  0  Q.  B. 
G15  ;  14  L.  J.  Q.  B.  75. 

(t)  Hare,  In  re,  6  Bing.  N.  C. 
158.     SeePt.  II.  ch.4,  s.  2.  d.  2. 

(/;)  Little  v.  Newton,  9  Dowl. 
437 ;  10  L.  J.  C.  P.  88. 

(0  Eardley    *•.  Steer,  4   Duwl. 


423  ;  4  L.  J.  (N.  S.)  Ex.  293. 
See  Pt.  II.  ch.  4,  s.  3,  d.  4. 

(m)  Wade  v.  Dowling,  4  E.  & 
B.  44 ;  23  L.  J.  Q.  B.  302.  See 
Pt.  II.  ch.  4,  s.  3.  d.  4. 

(a)  Dalliug  v.  Matchett,  Willes, 
215. 

((/)  Templeman  and  Reed.  In  re, 
9  Dowl.  962. 

(p)  Cassell,  In  re.  9  B.  .t  C. 
024  ;  7  L.  J.  (O.  S.)  k.  B.  329. 

(<y)  Pescod  V.  Pescod,  58  L.  T.  76. 

(/•)  Tunno  and  Bird.  In  re,  5  B. 
ct  Ad.  488  ;  3  L.  J.  (N.  S.)  K.  B.  5. 

(a)  Blanchard  v.  Sun  Fire  Office, 
0  Times  L.  R.  365. 
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to  rehear  the  evideuco,  his  decision  will  Ije  set  aside  ;  but  the     Paut  hi. 
award  will  be  sustained  if  the  parties  by  the  submission,  or   ^°"  ^"'  '^'  ^' 


by  their  conduct,  have  agreed  to  relieve  him  from  the  duty  of  Umpire  not 

•    •        i.1,         -i.  /,\  reheaiiug 

re-examining  the  witnesses  {t).  case. 

n.   When  the  award  a  mistahcn  decision  in  laio  or  fact.^ — On  Erroneous 
a  V(jluntary  submission,  an  award,  good  on  its  face,  cannot  arbftrator.^ 
be  set  aside  for  an  erroneous  judgment  of  the  arbitrator  on  a 
question  of  law  ;  nor  will  the  court  review  his  decision  as  to 
the  facts,  or  allow  the  merits  of  the  case  to  be  gone  into  (w). 

Thus  the  court  would  not  set  aside  an  award  on  a  suscres-  Arbitrator 
tion  that  the  arbitrator  had  allowed  in  account  premiums  of  legality'of 
insurance  on  an  illegal  voyage  to  a  hostile  port,  the  legality  contract, 
of  the  ground  of  the  insurance  being  for  the  consideration  of 
the  arbitrator  (x). 

When  the  arbitrator  has  made  a  mere  mistake  in  the  com-  Mistake  of 
putation  of  the  amount  awarded,  intending  to  give  a  different 
sum  from  that  set  down  in  the  award,  the  present  inclination 
of  the  courts  of  law  is  to  hold  that  the  award  should  not  on 
that  account  be  set  aside  {u). 

In  voluntary  references  out  of  court  an  arl)itrator  may,  in 
general,  amend  a  clerical  mistake  in  his  award  (ij). 

in.   When  the  aivard   is   a   nullity.'] — If  the  award  were  Void  award 
altogether  void,  and  could  be  considered  a  nullity,  and  nothing  J^j^g  ^^ 
could  be  done  upon   it   but   by  suit,  the  court  would   not 
usually  set  it  aside  unless   some  step  could   be   taken   to 
enforce  the  award  which  rendered   the  interference  of  the 
court  necessary  {z). 

An  award  made  after  the  time  for  making  it  has  expired  Award  made 
might  be  set  aside  (ct),  unless  the  conduct  of  the  parties  exinred. 
amounted  to  an  enlargement  of  the  period  (&) ;  so  also,  might  Or  revocation. 
an  award  made  after  the  submission  had  been  revoked,  either 
by  the  act  of  a  party  or  by  his  death  (c). 

{t)  Salkeld   and  Slater,   In  I'e,  (a)  Swinford  and  Horn,  In  re, 

12  A.  &  E.  707  ;  10  L.  J.  Q.  B.  22.      6  M^  &  S.  226. 

S  WoWenbercf;  La^eman   G  (^)  ^allett  v.  Halletfc,  7  Dowl. 

Taunt   251  ®^^       i^ageman,  o      ggg .  g  j^  j  ^^^  S.) Ex.  174.    See 

\y)  Arbitration   Act,   1889,  52  ^^-  ^^-  ^^^-  ^'  ^-  ^'  ^-  ^' 

&  53  Vict.  c.  49,  s.  7  (c.)    .  (c)     Clapham    v     Highani,     1 

(2)  Doe  d.  Turnbull  v.  Brown,  Bing.  87  ;  1  L.  J.    (0.  S.)  C.  P. 

5  B.  &  C.  384 ;  Worrall  v.  Deane,  5 ;  Potts  v.  Ward,  1  Marsh,  36G. 

2  Dowl.  2G1.  See  Pt.  II.  ch.  3,  s.  3,  d.  6. 

E.  2  B 
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IV.  When  the  aicard  is  not  Jlnal.^ — When  the  award  is  not 
final  it  vrill  be  set  aside.  If,  without  special  power,  the 
arbitrator  made  two  awards,  each  deciding  part  of  the 
matters  referred,  and  not  one  entire  award  on  all  together, 
both  may  be  set  aside,  for  there  is  no  one  final  award  on 
all  the  subjects  {(I).  So  also  if  the  award  fail  to  decide  on 
all  the  matters  referred  for  determination  (c),  whether  the 
omission  appear  on  the  face  of  the  award,  or  be  shown  to 
the  court  by  affidavit ;  but  it  will  not  be  set  aside  if  the 
question  undecided  were  not  notified  to  the  arbitrator  as  a 
matter  in  difference,  or  the  parties  showed  by  their  conduct 
that  they  did  not  mean  him  to  decide  it  (/).  So  it  will  be 
avoided  if  it  reserve  a  point  for  the  future  decision  of  the 
arbitrator,  or  delegate  the  determination  of  it  to  another  (g). 

It  will  also  be  set  aside  as  not  being  final,  if,  when  it 
ought,  for  the  purpose  of  costs,  to  show  in  whose  favour 
the  cause  is  decided,  it  award  merely  that  the  proceedings 
in  the  cause  are  to  cease  (h) ;  or  if  it  fail  to  decide  every 
issue  joined  in  the  cause  (i).  A  party  in  whose  favour  a 
mistake  is  made  cannot  avail  himself  of  it  to  set  aside  the 
award  (k). 

If  an  award  omit  to  assess  damages  on  the  issues  found 
for  the  plaintiff,  it  may  be  impeached  (/),  but  not  if  there 
be  an  issue  found  for  the  defendant  on  a  plea  covering  the 
whole  cause  of  action  {m). 

When  aU  matters  in  difference,  as  well  as  the  cause,  are 
referred,  and  the  arbitrator  finds  for  the  defendant  on  the 
general  issue  in  debt,  the  award  may  be  set  aside  for  failing 
further  to  ascertain  the  amount  of  the  defendant's  set-off  (n). 
Deciding  a  cause  by  an  unwarranted  direction  that  a  judg- 
ment be  entered,  was  a  sufficient  ground  of  motion,  Ijut  not 


(fl)  Winter  v.  Munton,  2  Moore, 
723. 

(e)  Samuel  v.  Cooper,  2  A.  ct  E. 
752.  See  Pt.  II.  ch.  5,  s.  4, 
d.  1. 

(/)  Rees  V.  Waters,  10  M.  &  W. 
203.  See  Pt.  II.  ch.  5,  s.  4, 
d.  1. 

(v)  Tandy  c.  Tandy,  '.)  Duwl. 
1044. 

(h)  Hunt  v.  Hunt,  .5  Duwl.  442. 
See  Pt.  II.  ch.  6,  s.  2,  d.  1. 


(0  Kilburn  v.  Kilburn.  13  M. 
i^-  W.  671 ;  14  L.  J.  Ex.  160. 

(A)  Moore  v.  Butlin,  7  A.  &  E. 
595  ;  7  L.  J.  (X.  S.)  Q.  B.  20  ; 
Bradshaw's  Arbitration,  12  Q.  B. 
562  ;  17  L.  J.  Q.  B.  302. 

(/)  Wood  V.  Duncan,  7  Duwl. 
91. 

(m)  Warwick  v.  Cox,  1  D.  it  L. 
980  ;  13  L.  J.  Ex.  314. 

(*()  Maloney  r.  Stocklej',  2 
Duwl.  X.  S.  122 ;  12  L.  J.  C.  P. 
92. 
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if  the  award  also  showed  by  other  provisions  how  the  cause      I'aut  ill. 
liad  been  determined  (o).  ^''-  ^"-  ^-  -^^ 


On  a  general  reference,  when  the  costs  of  the  cause  abide  Not  deciding 
the  event  of  the  award  as  to  the  cause,  it  will  be  a  good  ^ateii^njm 
ground  of  motion,  that  the  arbitrator  has  awarded  one  gross  other  matters, 
sum  in  respect  of  the  cause  and  all  other  matters  together, 
since  it  cannot  be  seen  for  whom  the  cause  is  decided  (p)  ; 
or  if  the  cause  be  determined  for  the  plaintiff,  since  it  cannot 
be  said  what  amount  of  damages  he  has  recovered  in  the 
action,  so  as  to  give  information  on  what  scale  his  costs  are 
to  be  taxed  (</).     But  if  no  injury  can  result  to  the  defendant  Party  m  wing 


not  injured 
not  be  allowed  to  impeach  the  award  for  this  defect  (r). 


from  the  omission  to  separate  the  damages,  the  defendant  will  by  omission 


V.  When  the  award  is  uncertain^ — When  the  award  is 
uncertain  it  may  be  set  aside.  Thus,  if  it  be  doubtful 
whether  the  award  has  decided  the  questions  referred  (s), 

or  how  it  has  determined  them  {t) ;    so,   when  it  leaves  a  As  to  amount. 
disputed  amount  of  money,  other  than  costs,  unascertained  [u) ; 
so  when  it  does  not  specify  which  of  two  persons  is  to  do  Not  specify- 
a   certain   act   (.j)  ;    or,  when   empowered    to    crive  general  i°^  ^'^^^'^.'^  ' . 

,  ,    '      ,    '  ,  .  Not  precise  m 

directions  what  shall  be  done,  the  arbitrator  fails  to  describe  its  directions. 
them  with  sufficient  particularity  (y). 

When  the  award  is  substantially  inconsistent  and  repug-  Inconslsteut 
nant,  it  will  be  set  aside  {z).  nant!^*^^'"° 

VI.  IVJiCii   the   ai'Tjltratoi'   has   exceeded    his    authority^ —  Excess  of 
That  the  arbitrator  has  exceeded  his  authority  is  often  a  '^^^  I'^^tJ'- 
good  ground  of   motion.     It  is  so  in  all  cases,  unless  the  As  to  subject- 
bad  part  is  clearly  separable  from  the  rest  of  the  award,  ^^  ^^^' 
and  does  not  affect  the  good  part.     If  he  award  on  matters 

not   submitted   to   him  («),  or   award   as  to  costs  without  As  to  costs. 

(o)  Doe  d.  Body  v.  Cox,  4  D.  &  {u)  Marshall  and  Dresser,  In  re, 

L.  75 ;  15  L.  J.  Q.  B.  317.  3  Q.  B.  878  ;  12  L.  J.  Q.  B.  104. 

( p)  Crosbie  v.   Holmes,  3  D.  &  (.«;)  Lawrence  v.  Hodgson,  1  Y. 

L.  566  ;  15  L.  J.  Q.  B.  125.  &  J.  16. 

(7)  Lund  *.'.  Hudson,  1  D.  &  L.  (1/)   Stonehewer    v.    Farrar,     6 

236 ;  12  L.  J.  Q.  B.  365.  Q.  B.  730 ;  14  L.  J.  Q.  B.  122. 

(/■)    Taylor   v.  iShuttleworth,  6  See  Pt.  II.  ch.  8,  s.  2,  d.  1. 

Bing.  N.  C.  277.  (2)  Ames  i'.  Milward,  8  Taunt. 

(.s)  Tribe  and  Upperton,  In  re,  637.     See  Pt.  II.  ch.  5,  s.  6. 

.3  A.  i^'  E.  295.  (a)  Tandy  v.  Tandy,    9  Dowl 

(0  Mortin  v.  Burge,  4  A.  A  E.  1044;  Morgan  v.  Mather,  2  Ves. 

1)73.     See  Pt.  II.  ch.  b,  s.  5,  d.  1.  .Jr.  15. 
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CH.  vu.  s.  3. 

As  to  direc- 
tions. 


As  to  future 
payments. 


As  to  pnrt- 

nersliip 

eftects. 

Appointing  a 
receiver. 

Ordering 
trespass  or 
waste. 


authority  (h),  or  improperly  direct  costs  to  be  taxed  as 
between  solicitor  and  client  (c),  the  award  is  open  to  objec- 
tion ;  so  if  without  power  to  say  what  shall  be  done  by  the 
parties,  he  give  unwarranted  directions  as  to  the  replace- 
ment of  some  fixtures  (d) ;  or  if,  instead  of  deciding  whether 
a  title  to  an  estate  be  good,  he  award  that  the  party  shall 
take  it  with  all  faults  on  receiving  an  indemnity  (e) ;  so 
if  he  attempt  to  regulate  the  payment  of  sums  to  come 
due  in  future,  the  submission  l^eing  confined  to  present 
differences  (/)  ;  so  also  if  he  award  all  the  partnership  stock 
and  effects  to  one  partner,  when  the  suljmission  contemplated 
a  division  between  the  two  (g)  ;  so  if  of  his  own  authority 
he  appoint  a  receiver  to  collect  and  apply  money  of  a  firm 
pursuant  to  an  award  (h)  ;  so  likewise  if  he  direct  a  party  to 
do  an  act,  which  would  be  a  trespass  on  the  property  of 
another,  or  an  act  of  waste,  for  which  he  would  he  liable  to 
his  landlord  (i). 


Party  deceiv- 
ing opponent 
or  arbitrator. 


Whether 
discovery  of 
new  matter 
groimd  for 
setting  aside 
award. 


Yli.  Where  party  or  witness  is  in  fault,  or  nctv  matter 
discovered.'] — If  either  party  be  guilty  of  fraudulent  conceal- 
ment of  matters  which  he  ought  to  have  disclosed,  or  if  he 
wilfully  mislead  or  deceive  the  arliitrator,  the  award  may  be 
set  aside  {h). 

How  far,  when  there  has  been  no  fraud  or  concealment, 
the  mere  discovery  of  new  material  matter  will  be  a  ground 
for  setting  aside  the  award,  does  not  seem  clear,  but  it  has 
been  held  that  such  discovery  is  a  ground  for  remitting  the 
award  to  the  arbitrator  for  reconsideration  (/). 

It  has  been  said  that  it  is  not  a  sufficient  sfround  for  settincr 


{}>)  Boodle  V.  Davies,  3  A.  «fc 
E.  200.  See  Pt.  II.  cli.  7,  s.  2, 
d.  1. 

(c)  Seccombe  v.  Babb,  G  M. 
&  W.  129;  y  L.  J.  (N.  S.)  Ex. 
G5. 

((/)  Price 
E.  130;  8 
198. 

(e)  Ross  V.  Boards,  8  A.  &  E. 
290;  7.  L.  J.  (N.  S.)Q.  B.  209. 

(/)  Morphctt,  In  re,  2  D.  &  L. 
907  ;  14  L.  J.  Q.  B.  259. 

(7)  Wood  V.  Wilson,  2  C.  M.  & 
R.'241;  4  L.  .T.  (N.  S.)Ex.  19.S. 
SccPt.  11.  ch.  8,  s.  1,  d.  4. 


V.  Popkin,   10  A.   & 
L.  J.  (N.  S.)  Q.  B. 


(/i)  Mackay,  In  re,  2  A.  &  E. 
356.  See  Pt.  II.  ch.  8,  s.  3, 
d.  1. 

(i)  Turner  v.  Swainson,  1  M. 
&  W.  572;  5  L.  J.  (N.  S.)  Ex, 
266. 

{):)  South  Sea  Co.  v.  Bumstead, 
2  E(i.  Cas.  Ab.  80  ;  Mitchell  v. 
Harris,  2  Ves.  Jr.  129;  Met- 
calfe V.  Ives,  1  Atk.  63  ;  Gartside 
V.  (lartside,  3  Anst.  735. 

(/)  Keighley,  Maxstcd  &  Co., 
In  ro,  [189.3]  1  Q.  B.  405;  62 
L.  .1.  Q.  B.  105;  Sprague  v. 
Allen,  15  Times  L.  R.  150. 
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aside  an  award  to  allef^e  merely  that  new  evidence  has  been      i'^"''  Hi- 
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discovered  since  the  award  has  been  made.     The  affidavit 


must  show  what  it  is,  that  there  is  some  surprise,  and  that  ^urp^'isc 

it  is  such  evidence  as  a  reasonable  diligence  could  not  have 

obtained  (m). 

It  is  no  ground  for  setting  aside  an  award,  that  a  party  has 

been  surprised  by  an  unexpected  case  set  up  by  his  opponent 

on  the  reference,  which  he  believes  not  to  be  true,  if  he  did 

not  apply  to  the  arbitrator  to  postpone  making  his  award, 

and  to  give  time  for  inquiry  (n). 

The  court  refused  to  set  aside  an  award  on  the  ground  that  Discovery  of 

1     1  i«  1      felony  of 

the  parties  had  been  examined  by  consent,  and  that  alter  the  party, 
award  the  plaintiff  had  discovered  that  the  defendant  was  a 
convicted  felon,  then  incompetent  as  a  witness.  Tlie  court 
laid  some  stress  on  the  fact  that  the  arbitrator  stated  that 
his  judgment  was  formed  wholly  independently  of  the 
defendant's  testimony  (o). 

So,  too,  the  court  refused  to  set  aside  an  award  on  the  Witness 
ground  merely  that  it  was  discovered  after  the  award  that  a  different  evi- 
material  witness  had  given   evidence   on   another    occasion  l^'jj^!^^!^ '^^^^" 
apparently  contradictory  to  that  given  by  him   before  the 
arbitrator  (  ^j). 

An  award  will  not  be  set  aside  on  the  ground  of  married  ^iarried 

.     .         .f,^  women 

women  or  infants  being  parties  to  the  submission,  if  the  party  or  infants 
objecting  were  aware  of  their  condition  when  he  entered  into  Pa'"ties. 
the  reference  (q),  nor  will  it  be  set  aside  because  an  infant  is 
ordered  to  pay  costs  (r). 

On  one  occasion,  the  court  refused  a  motion  to  set  aside  an  P^i"j"i'y  of 

^iVltllCSS 

award,  on  the  allegation  that  a  witness  had  wilfully  and 
corruptly  given  false  evidence  before  the  arbitrator,  saying 
that  proceedings  might  be  taken  against  the  witness  for 
perjury,  and  that  it  would  be  setting  a  mischievous  example 
to  interfere  at  that  tiuie  (s). 

(m)  Eardley  v.  Otley,  2   Chit.  (q)  Warner,  In  re,   2  D.  &  L. 

42 ;  Reynolds  v.  Askew,  5  Dowl.  148  ;  13  L.  J.  Q.  B.  370  ;  Wriijht- 

682.  son  V.  Bywater,  3  M.  &  W.  199  ; 

(it)  Solomon  v.  Solomon,  28  L.  .Jones  v.  Powell^  6  Dowl.  483. 

'^-  ^/^-  f-^-  ^  .     1  ,,  (r)  Proudfoot  r.  Poile,  3  D.  .t 

(o)    Smith     V.     Sanisbury,      9       -r  \{), 

Bing.  31 ;  1  L.  .J.  (N.  S.)  C.  P.  150.  ^-  '^"*' 

(2:>)  Glasgow,   Arc.   Rail.  Co.   u.  (.s)     Scales    v.    East     London 

London  &  North  Western  Rail.  Waterworks,    1    Hodges,    91  ;    4 

Co.,  52  J.  P.  215.  L.  J.  (N.  S.)  C.  P.  195. 
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Incorrect 
statement  of 
witness. 


"When  in  the  third  term  after  the  award  had  heeii  made 
the  plaintiff  (who  swore  that  he  had  not  until  then  discovered 
the  facts)  moved  to  set  it  aside,  on  an  affidavit  of  a  witness, 
who  stated  that  before  the  arbitrator  he  had  sworn  falsely, 
the  court  refused  the  application,  partly  on  account  of  the 
delay,  but  also  on  the  ground  that  the  witness  might  have 
been  cross-examined  before  the  arbitrator,  and  that  to  allow 
such  an  affidavit  to  be  sufficient  would  open  the  door  to 
innumerable  frauds  (t). 
Xo  rule  where  On  the  principle  de  minimis  non  curat  lex,  the  court  refused 
triflim'*^'*^^*^  a  rule  to  set  aside  an  award  where  the  objection  only  applied 
to  the  decision  in  respect  of  a  claim  of  21.  2s.  (v). 


SECTIOX   IV 


Past  III. 
CH.  ni.  s.  4. 


Notice  of 
motion. 


MOVrS'G  TO    SET   ASIDE   .\:N'   AWAED. 

I.  MaTcing  the  motion  to  set  aside  the  avsard.^ — Formerly 
the  application  to  set  aside  an  award  was  by  motion  in  open 
No  rule  nisi,  court  for  a  rule  nisi.  Xow,  however,  by  Order  LII.  r.  2,  "  no 
motion  or  application  for  a  rule  nisi  or  order  to  show  cause 
shall  hereafter  be  made  in  any  action  or  (a)  to  set  aside, 
remit,  or  enforce  an  award,  or  (b)  for  attachment." 

By  r.  3  of  the  same  order  it  is  provided  as  to  motions 
generally  that  pre\^ou3  notice  of  motion  must  be  given  to 
the  parties  affected ;  and  by  r.  5,  at  least  two  clear  days 
must  elapse  between  the  service  of  the  notice  and  the  day 
named  in  the  notice  for  hearing. 

IJule  4  provides  that  "  Every  notice  of  motion  to  set  aside, 
remit,  or  enforce  an  award,  or  for  attachment,  or  to  strike  off 
the  rolls,  shall  state  in  general  terms  the  gi'ounds  of  the 
application,  and  where  any  such  motion  is  founded  on  e\-idence 
by  affidavit  a  copy  of  any  affidavit  intended  to  be  used  shall 
be  served  with  the  notice  of  motion." 

If  the  affidavit  is  served  the  dav  after,  and  not  "  with  " 


Ground:-. 
Affidavit 


IrregTilfir 
borvicf. 


21. 


(0  Pilniore   r.  Hood,  8  Dowl. 


()')  Brown  v.  Hellabv.  1  H.  & 
K.  721»;  20  L.J.  Ex.217. 


MAKING   THE   MOTION.  375 

the  notice  of  motion,  the  court  may  condone  the  irregularity     Taut  III. 
under  Order  LXX.  r.  1  (x).  ''"•  """• '"  *■ 

By  Order  XXXVIII.  r.  2,  every  affidavit  sliould  l)e  inti- 
tuled in  the  cause  or  matter  in  which  it  is  sworn,  and  must 
be  stamped  with  a  proper  filing  stamp  (Order  XXXVIII. 
r.  15). 

When  the  olijections  arise  on  the  award,  it  must  l)e  verified  What  Hiifli- 
by  affidavit.  The  affidavit  verifying  the  copy  of  the  award  vei^fying 
to  be  a  true  copy  need  not  state  that  the  copy  was  compared  ^wani 
with  the  original,  for  cases  may  frequently  occur  where  the 
party  may  never  see  the  original  award,  but  only  have  a  copy 
furnished  him.  An  affidavit  by  the  clerk  to  the  town  agent 
of  the  plaintiff's  attorney,  "that  the  paper  writing  hereto 
annexed  marked  D  is  a  true  copy  of  the  award  or  umpirage 
of  A.  B.,  as  this  deponent  has  been  informed  and  believes," 
and  that  he  received  the  said  paper  writing  from  the  plaintiff's 
attorney  in  the  country,  was  held  a  sufficient  verification  (y). 
So  an  affidavit  by  the  defendant,  "  that  the  paper  writing 
marked  A  was  on,"  &c.,  "delivered  by  the  arbitrator  personally 
into  the  hands  of  this  deponent  as  a  copy  of  the  award  made 
by  him  in  this  cause,"  Avas  considered  to  be  a  prima  facie 
proof  that  the  copy  was  a  correct  copy  (z).  So  also  an 
affidavit,  "that  the  paper  writing  annexed  to  the  affidavit 
was,  or  contained,  as  the  deponent  (the  defendant)  believed, 
a  true  copy  of  the  award,  the  deponent  having  been  served 
with  the  same  by  the  attorney  of  the  plaintiff,"  was  held 
sufficient  («•). 

But  where  the  objection  is  dehors  the  award,  as,  for 
instance,  that  two  of  the  arbitrators  have  made  the  award 
without  consulting  the  third  arbitrator,  it  is  not  necessary 
to  bring  the  award  before  the  court  (h). 

Any    interlineations,   alteration,    or    erasure    should    be  Alieraiions  in 
authenticated    by    the    initials   of    the    officer    taking   the " 
affidavit  (c). 

(x)  Wyggeston  Hospital,  In  re,  (a)  Hayward  v.  Phillips,  C  A, 

54  L.  J.  Q.  B.  248  ;  Hampden  v.      &  E.  119;    (J  L.  J.  (N.  S.)  K.  B. 

Wallis,  26  Ch.  D.  746;  .54  L.  .J.       110. 

Cli.  83  ;  Petty  v.  Daniel,  34  Ch.  /, s,  tt-    ,   „   „    tvt^„,i„   o«  t     t 

■r*    M-a     ri-  r     J    rii     mo  vV  Hinton  I'.  JNJeade,  24  L.  J. 

D.  172 ;  5b  L.  J.  Ch.  192.  -^^  <|^^q 

(»/)  Hawkyard  v.  Stocks,  2D. 
&  L.  936  ;  14  L.  J.  Cj.  B.  236.  (c)  Order  XXXVIIl.  r.  12.  See 

(2)  Lund  V.  Hudson,  1  D.  it  L.  Cloake,    In    re,    61    L.    J.    Ch. 

236  ;  12  L.  J.  Q.  B.  365.  69. 
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Paut  III. 

CH.  VII.  s.  4. 

Inspection  of 
documents 
mentioned 
in  affidavit. 


"Who  may- 
move  to  set 
aside  awcard . 

Executor  of  a 
party. 


Assio;nee. 


Clause  not  to 
sue  not  pre- 
clude motion. 


■\VhGn  party's 
own  affidavit 
requisite. 


Affidavits 
after  motion. 


Where  notice  of  motion  was  given  hy  L.  to  set  aside  an 
award  on  the  ground  of  misconduct  of  an  arbitrator,  and  the 
arbitrator  made  an  affidavit  referring  to  certain  letters  which 
had  passed  between  him  and  tlie  solicitor  of  the  other  party  to 
the  arbitration ;  a  copy  of  this  affidavit  having  been  furnished 
to  L.  but  not  filed,  it  was  held  that  the  letters  were  documents 
referred  to  in  an  affidavit  within  Order  XXXI.  r.  15,  and  that 
L.  was  entitled  to  an  order  for  inspection  of  them  under  r.  18 
of  that  order  (d). 

The  parties  to  the  submission  or  their  representatives  may 
move  to  set  aside  the  award  (e). 

The  executors  or  administrators  of  a  deceased  party  being, 
as  we  have  seen,  at  liberty  to  enforce  it,  and  lialile  to  its 
burdens  as  far  as  they  have  assets,  have,  it  is  presumed,  a 
right  to  apply  to  set  it  aside. 

When  the  assignee  of  a  bankrupt  had  an  interest  in  the 
award,  it  did  not  seem  to  be  questioned  that  he  would  be 
entitled  to  move  to  impeach  it  (/). 

The  clause  in  the  suljmission  prohibiting  the  parties  from 
bringing  an  action  or  suit  respecting  the  matters  referred 
does  not  apply  to  prevent  a  motion  to  set  aside  the 
award  (g). 

Where  an  arljitrator,  who  by  mutual  agreement  of  the 
parties  had  closed  the  case,  refused  the  application  of  the 
defendant's  attorney  for  another  hearing  to  receive  new 
evidence  in  reply  to  some  accounts  put  in  by  the  plaintiff;  a 
motion  to  set  aside  the  award  made  on  the  affidavit  of  the 
defendant's  attorney,  was  refused,  on  the  ground,  among 
others,  that  under  the  circumstances,  the  court  required  an 
affidavit  from  the  defendant  himself  (h). 

After  the  court  had  taken  the  objection  that  the  appli- 
cation to  set  aside  the  award  was  made  too  late,  the  court 
would  not  allow  affidavits  to  be  then  filed  to  account  for  the 
delay  (/). 


('/)  Fenner  and  Lord,  In  re, 
[18!»7]  1  Q.  B.  GC7  ;  00  L.  J.  (,).  B. 
4!>8. 

(r)  Tyler  v.  .Jones,  3  P..  it  C. 
144 ;  Lewis  v.  Winter,  W.  W.  & 
I).  47  ;  Tayler  v.  Marling,  2  M. 
4t  G.  55;  10  L.  .J.  C.  P.  20; 
Lcwin  V.  Holbrook,  11  M.  it  W. 
J 10;  12  L.  J.  E.x.  207. 


(/)  Hobbs  V.  Fei-rars,  8  Dowl. 
779 ;  Tayler  v.  Marlini,',  2  M.  & 
G.  55  ;   10  L.  J.  C.  P.  20. 

{(/)  Mackay,  In  re,  2  A.  &  E. 
350. 

(h)  Ringer  v.  Joyce,  1  Marsh, 
404. 

((■)  Riccard  v.  Kingdon,  3  D.  «fc 
L.  773 ;  15  L.  J.  Q.  B.  201). 
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Whether  the  rule  nisi  was  refused  or  granted,  the  party     I'autIU. 
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must  have  filed  the  affidavits  on  which  the  motion  was  made ;       ' 

but  if  he  nesflected  to  do  so,  the  court  would  not  grant  a  rule  -^il'"^., 
°  '  °  affidavits. 

to  compel  him,  until  he  had  been  called  upon  by  his  opponent 
to  file  them  (Ja). 

The  courts  will  very  rarely  permit  a  second  application  to  Second 
set  aside  an  award,  when  the  party  has  once  failed  in  conse-  aside  awmd. 
quence  of  a  defect  in  the  way  in  which  he  has  brought  his 
case  forward.  The  courts  will  assume  that  the  objections 
taken  on  the  first  rule  are  all  that  can  be  taken  in  the 
award  (I).  The  only  excepted  instances  are  where  the 
defects  were  in  the  title  or  jurat  of  the  affidavit  (m). 

In  one  instance,  where  the  rule  was  discharged  on  a  pre- 
liminary technical  objection,  that  a  copy  of  the  award  had 
not  been  annexed  to  the  affidavit  verifying  it,  and  that 
therefore  the  court  had  not  the  contents  of  the  award  before 
it,  Patteson,  J.,  allowed  a  second  application  to  set  the 
award  aside,  although  the  term  had  expired,  as  the  previous 
rule  had  been  enlarged  by  consent  (n) ;  but  on  a  subsequent 
occasion  the  same  learned  judge,  with  the  concurrence  of  the 
full  Court  of  Queen's  Bench,  intimated  that  in  the  above 
case  he  thought  he  had  gone  too  far  (o). 

II.  Stating  the  groiuids  of  motion.^ — We  have  previously  Grounds  of 
mentioned  that  by  Order  LII.  r.  4,  the  notice  of  motion  must  Jfe'slated."^* 
state  in  general  terms  the  grounds  of  the  application.     The 
old  rule  of  H.  T.,  1853,  r.  169,  was  to  the  effect  that  the 
several  objections  intended   to  be  insisted  npon  should  be 
stated  in  the  rule  nisi. 

Both  these  rules  being  much  the  same  as  the  still  older 
rules  of  the  several  courts,  the  cases  previously  decided  on 
the  ancient  practice  are  still  to  some  extent  applicable. 

In  one  instance,  where  the  grounds  were  omitted, 
Bayley,  B.,  held  that  the  rule  might  be  amended  on  that 
point  (p). 

(A)  Pilniore    v.  Hood,  8  Dowl.  (/()  Sherry    i-.    Oke,    3    Dowl. 

21.  349. 

(/)  Hellyer  and  Snook,  In  re,  2  (o)  R.  u.  Great   Western  Rail. 

Chitt.  205  ;  R.  v.  Great  Western  Co.,  1  D.  &  L.  874. 

Rail.  Co.,  1  D.  &  L.  874.  ( />)  Whatley  v.  IMorland,  2  C. 

•   (/H.)  R.  V.  Great  Western  Rail.  A'  M.  347  ;  3  L.  J.  (N.  S.)   Ex. 

Co.,  1  D.  &  L.  874.  58. 
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Part  III. 

CH.  Tn,  S.  i. 

Party  con- 
fined to 
grounds 
stated  in  the 
rale. 


Stating 

objections 

specifically. 


Forms  of 
objection  too 
general. 


In  general,  however,  the  party  cannot  avail  himself  of 
any  ground  ■which  he  does  not  specify.  Thus,  where  an 
award  was  considered  bad  for  not  giving  damages  on  an 
issue  found  for  the  plaintiff,  the  court  said  that,  as  the 
objection  was  not  hit  by  the  rule  nisi,  they  could  not  set 
aside  the  award  (q). 

It  was  not  sufficient  to  state  in  the  rule  the  head  of  objec- 
tion on  which  the  party  meant  to  rely,  as  that  the  award  was 
uncertain,  not  final,  that  the  ai^bitrator  had  exceeded  his 
authority,  or  that  he  had  not  awarded  on  all  the  matters 
referred  to  him ;  but  the  rule  should  have  stated  each  objec- 
tion specifically,  and  sho^^Ti  in  what  respect  the  award  was 
uncertain,  or  not  final,  in  what  respect  he  had  exceeded  his 
authority,  and  in  what  respect  he  had  failed  to  decide  all  the 
matters  submitted ;  for  the  purposes  of  the  regulation  would 
have  been  defeated  if  parties  might  state  a  general  objection, 
and  then  go  into  any  number  of  particular  objections  which 
might  range  themselves  under  it ;  and  as  different  objections 
might,  on  reading  an  award,  occur  to  different  minds,  it 
might  happen  that  a  party  supporting  an  award  against  a 
rule  stating  the  objections  in  a  general  form,  might  raise 
some  objection  which  had  not  been  thought  of  by  the 
opposite  side  (r).  It  is  not  clear  how  far  these  observations 
hold  good  now,  when  the  application  may  state  in  general 
terms  the  grounds  of  the  application. 

The  following  objections:  "that  the  facts  stated  by  the 
arbitrator  on  the  face  of  his  award  are  not  sufficient  to  enable 
the  court  to  decide  the  points  of  law  thereby  intended  to  be 
raised,  or  the  several  points  of  law  which  he  was  requested 
by  the  defendant  to  raise ; "  "  that  the  arbitrator  has  not  by 
his  said  award  raised  the  points  which  on  the  part  of  the 
plaintiff  he  was  requested  to  raise ;  "  "  that  the  award  is  not 
final,  certain,  and  mutually  binding,  because  it  raises  points 
for  the  opinion  of  the  court  which  the  arbitrator  was  not 
requested  by  either  party  to  raise  or  state  on  the  face  of  his 
award  "  (-s) ;  "  that  the  arbitrator  has  made  his  award  under 


(ry)  GrenfoU    r.    Edgcombe,    7       2(XJ ;  Jones   <•.    Powell,    G   Dowl. 
f^    B.    <;(;i  ;    14    L.    J.    (,).     V>.       483. 

:522.  (s)  Bradbee  v.  Christ's  Hospital, 

4M.  c'c  G.  714  ;  11  L.  .7.  C.  P. 

(>•)  Boodle  V.  Davies,  3  A.  c^  E.      2U".t. 
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a  misapprelierision  of  the  terms  of  the  reference  "  (/) ;  were     Part  in. 
all  considered  to  be  too  general.  ' 


Sometimes,  however,  the  generality  of  the  statement   of  WhctluT 
objection  in  the  rule  has  l)een  held  to  be  cured  by  the  par-  ^ "nUielped' 
ticularity  of    the    affidavit  in   pointing   out   the   particular  ^>y  wpecific 
defect.     Thus,   where    the   rule   stated,   as   the    ground    of 
moving,  that  the  arbitrator  had  not  decided  all  matters  in 
difference,  and  the  affidavit  on  which  it  was  obtained  specified 
certain  matters  alleged  to  have  been  in  difference,  and  which 
were  not  mentioned  in  the  award,  the  court  held  that  the 
rule,  coupled  witli    the  affidavit,  sufficiently  explained  the 
nature  of  the  objection,  so  as  to  satisfy  the  general  regula- 
tion (u). 

If  the  rule  nisi  stated  an  objection  in  general  words,  which  Particular 
were  followed  by  particular  words  of  complaint,  even  sup- j^'^""      gj.g|" 
posing   under    the  general   statement,  if  it  stood   alone,  a  statement, 
particular  defect  might  have  been  brought  before  the  court, 
still  by  the  latter  clause  the  inquiry  would  be  narrowed  to 
the  grievance  specified  therein  (x). 

A  notice  of  motion  in  the  Chancery  Division  to  set  aside  Chancery 
an  award  on  a  reference  of  an  action  in  that  division  should  uqi^-cg  of 
specify  the  grounds  of  objection  with  the  same  particularity  motion 
as  was  formerly  required  for  a  rule  nisi  to  set  aside  an  award  grounds." 
in  the  Queen's  Bench  Division  (y). 

The  effect  of  a  ground  of  objection  being  too  general,  is  Statement  too 
merely  to  prevent  the  party  taking  advantage  of  it ;  it  does 
not  hinder  him  from  relying  on  other  grounds  of  objection, 
which  are  sufficiently  specifically  stated  in  the  rule  (z). 

(0  Allenby    r.    Proudlock,     4  •  (r)  Boodlev.  Davies,  .3  A.  e«c  E. 

Dowl.  54.  200  ;  Brown  v.  Probert,  1  Dowl. 

(it)  Rawsthorn  v.  Arnold,  G  B.  G59. 

i^'  C.  629;  5  L.  J.  (O.  S.)  K.   B.  (»/)  Mercier    v.    Pepperell,    19 

270.    See  Dunn  v.  Warlters,  9  M.  Cli.  D.  58  ;  51  L.  J.  Ch.  ()3. 

&   W.    293  ;  11    L.    J.  Ex.  188  ;  (z)  Boodle  v.  Davies,    3   A.  c^- 

Staples  V.  Hay,  13  L.  J.  Q,  B.  60  ;  E.  200;  Gray   v.    Leaf,    8  Dowl. 

1  D.  &  L.  711.  654. 
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SECTION   V. 

OPPOSING   THE   MOTION   TO    SET   ASIDE   AN   AWARD. 

Part  III.         I.  Practice  on  opposing  the  motion.'] — If  the  facts  be  coui- 

CH.  VII.  s.  5.   plicated,  the  court  may  direct  that  the  matter  be  turned  into 

Turning         a  special  case,  and  the  validity  of  the  award  will  be  considered 

motion  into  ^         .^  n  j.  /   \ 

special  case,    "^lien  the  case  comes  on  tor  argument  (a). 
Inspecting  The  original  agreement  of   reference  may  be   looked   at 

a"feeinent  f  0^  ^  motion  to  Set  aside  an  award,  as  formerly  it  was  made 
reference.        part  of  the  rule  embodying  it  (h),  and  a  submission  now  has 
the  same  effect  as  if  it  had  been  made  an  order  of  court  (c). 


Showing  II.  What  may  he  shown  for  cause  against  the  motion.'\ — The 

^^^^^-  party  supporting  the  award  may  show  for  cause  why  the 

Motion  too  motion  should  be  refused,  the  preliminary  objections,  that 

^^*®'  the  application  to  set  the  award  aside  has  been  made  too 

Affidavits       late  (cl) ;  or  that  the  affidavits  on  which  the  motion  has  been 
defective.  ,  i    i^     ,  ■        /  \ 

made  are  detective  (c). 

Error  in  It  may  be  shown  as  good  cause,  that  the  error  for  which 

partvmovlno-.  the  party  is  seeking  to  impeach  the  award  is  one  in  his  own 

favoiu-,  and  by  which  he  cannot  possibly  be  injured  (/). 

Irregularity         If  the  award  be  impeached  on  the  ground  of  an  irregularity 

waive  .  ^^  ^i^g  proceedings  before  the  arbitrator,  it  may  be  shown  in 

answer  to  the  motion,  that  the  irregularity  was  waived  by  the 

subsequent  conduct  of  the  party  intending  to  rely  on  it;  as, 

for  instance,  by  his  lying  by  with  knowledge  of  the  objection 

Not  when        and  taking  the  chance  of  an  award  in  his  favour  (g).     But 

interested. ^*^°  when  an  award  is  impeached  on  the  ground  of  one  party  in 

the  absence  of  the  other  holding  private  meetings  with  the 

arbitrator,  similar  misconduct  on  the  part  of  the  other  party 

cannot  be  relied  on  to  prevent  the  court  setting  aside  an 

((/)  Staniforth  v.  Lyall,  4  M.  &  (/)  Taylor  v.   Sliuttleworth,  (5 

P.   82!J;    Ilockcn   v.   Grenfell,  4  Bing.  N.  C.  277;  9  L.  J   (N.  S.) 

J5ing.  N.  C.  103.  C.  P.  138  ;  Moore  v.  Biitlin,  7  A. 

(h)  Oswald  V.    Lord    Grey,    24  *  E.  BDS  ;  7   L.  J.  (N.  S.)  Q.  B. 

L.  J.  O.  B.  0!).  20  ;    Bradsliaw's  Arbitration,    12 

(c)  Arbitration    Act  (52    &    53       '^\  -,'  \,~''    ,,       ^,  ,     o  t\t     i'  r< 
Vict   c   4^)^    s    1       And  see  s   27  '^■'^  Bignall   v.  Gale,  2  M.  .V:  G 

Vict.  c.  4j;,  s.  i.     Ana  ste  s.  /<.       g.^^  .  ^^  j^  j  ^   p  j^,.,,  .  ^y^j^^^ 

(<l)  See  3.  2  of  this  chapter.  ^^  parte,  30  L.  .J.  Bank.  10  ;   2 

('-;  Sec   8.  4   of    this    chapter,       Be  G.  F.  &  J.  042.     >See  Pt.  II. 
<1.  J.  ch.  4,  8.  1,  d.  <J. 
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award,  for  the  matter  concerns  not  the  individual  only,  but     PahtIII. 
the  due  administration  of  justice  {It).  "'  ^"'  ^  ''' 

If  the  ground  of  motion  be  that  the  award  was  made  after  Time  cn- 
the  limited  time,  and  tluit  the  enlargement  was  by  two  arbi-  '^'■s^''\''y 

'  .  consent. 

trators  without  the  knowledge  of  the  third,  or  that  the  award 
was  made  by  two  without  consulting  the  tliird,  it  may  be 
shown  for  cause  that  by  his  conduct  the  party  objecting  had 
impliedly  or  expressly  consented  to  the  course  adopted  (^). 

When  the  ground  charged  is,  that  the  award  is  not  final  Matter 
for  leaving    a   particular    question   undecided,    it    may   be  b",u,t'|,t  fw-* ' 
answered  by  proving  that  the  question  was  never  brought  w^ii^i  to  be 
before  the  arbitrator  at  all  {h). 

If  the  award  be  assailed  for  uncertainty  in  not  specifying  No  dispute 
the  amount  of  a  sum  of  money,  or  in  any  other  particular,  feft"iuidc-  ^^ 
it  may  be  argued  that  the  court  will  presume  there  was  no  ci'icd. 
dispute  about  the  question,  or  it  may  l^e  shown  that  in  fact 
there  was  none  (/). 

In  one  case,  an  award  being  objected  to,  on  the  ground  Affidavits  to 
that  a  direction  in  it  was  uncertain,  it  was  admitted  that  bad  oliVacr^ 
the  direction  was  uncertain  and  void  ;  but  it  was  contended 
that  it  was  mere  surplusage,  and  would  therefore  not  affect 
the  rest  of  the  award,  as  it  was  said  that  the  arbitrator  had 
no  power  to  make  the  direction  at  all ;  it  lieing,  as  was 
alleged,  respecting  a  matter  not  in  difference.  On  affidavits 
lieing  referred  to  to  prove  that  such  was  the  fact.  Lord 
Denman,  C.J.,  expressed  a  doubt  whether  the  court  would 
look  upon  affidavits  to  support  an  award  bad  on  its 
face  (m). 

Accepting   the  money  awarded   (sometimes   even   under  Party  moving 
protest),   or  costs   of  the  award,   is   such  an  admission  of  j^pjg°|^^^ 
the  validity  of  the  award,  that  it  may  be  shown  as  a  con-  money  under 
elusive  answer  to  the  plaintiff's  attempt  to  set  the  award 
aside  {ii). 

(h)  Harvey  v.  Shelton,  7  Beav.  &  C.   170;    1  L.  J.  (O.  S.)  K.  B. 

455  ;  13  L.  J.  Ch.  4G6.  252.     See  Pt.  II.  ch.  5,  s.  5. 

(t)  Hallett  V.  Hallett,  7  Dowl.  (»i)  Marshall  and  Dresser,  In 

389;  8  L.    J.    (N.    S.)    Ex.  174;  re,  3  Q.   B.   878;  12  L.  J.  Q.  B. 

Peterson  v.  Ayre,  14  C.  B.  665  ;  104. 

23  L.  J.  C.  P.  129.     See  Pt.    II.  00  Kennard  r.  Harris,  2  B.  .1- 

ch.  3,  s.  2,  d.  2.  C.  801.     See  per  Channelb  B.,  in 

(A)   Middleton  v.  Weeks,  Cro.  Smalley   i:  Blackburn  Rail.    Co., 

Jac.  200 ;  Rees  v.  Waters,  16  M.  2  H.  &  N.  at  p.    165  ;    27  L.  J. 

&  W.  263.  Ex.  65 ;    Parrott   v.   Shellard,  16 

(0  Cargey  v.   Aitclieson,   2  B.  W.  R.  928. 
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Part  III.        Ir  was  decided  in  Chancery  that  a  voluntary  pa\TQent  of 
CH.  Yu.  s.  o.   ^^^  amount  awarded,  with  full  knowledge  of  all  the  facts  on 


Having  paid    ^vhich  the  pai'ty  relied  to  avoid  the  award,  would  prevent 

awarded.         him  from  Sustaining  proceedings  to  set  it  aside  (o).     But  in 

a  more  modern  instance  at  common  law,  Patteson,  J.,  on  an 

ex  parte  application,  said  that  it  did  not  appear  to  him  that 

the  fact  of  having  paid  the  money  made  any  difference,  or 

prevented  the  party  from  moving  to  set  the  award  aside ;  and 

he  granted  a  rule  nisi  for  that  purpose  (p). 

Allowing  It  could  not  be  shown  for  cause,  on  a  motion  by  a  tenant, 

acfonTward.  that  by  allo^dng  his  landlord,  without  objection,  to  do  repairs 

to  the  demised  premises,  pursuant  to  the  directions  of  the 

award,  he  had  waived  his  right  to  impeach  it  (q). 


•ECTIOX  TI. 


DECISION   OX   MOTION   TO   SET   ASIDE   AN'  AWARD. 

Pabt  HL         I.  Bcsult  of  the  riiotion  to  set  aside  the  award.'] — The  courts 

CH.  vn.  g.  6.   .^vould  not   set  an   award   aside   on  motion,  unless  it  wer-e 

Award  not      clearly  void   on  the   grounds  on  which  it  was  impeached, 

urdei^  clearlv  becanse  then  there  was  an  end  of  it  altogether ;  whereas 

void.  if  an  action  were  brought,  the  question  of  its  validity  might 

be  in  gener^  moi-e  fonnally  i-aised,  and   taken   to  a  couit 

of  error  (r). 

After  cause  had  been  shown,  the  court  usually  would  either 
dischai-ge  the  iiile  or  make  it  absolute  ;  but  on  one  occasion, 
after  the  ai-gument,  the  Court  of  Common  Pleas  enlarged  the 
rule  till  the  following  term,  to  give  the  parties  the  oppDrtunity 
of  filing  fr-esh  affidavits,  in  order  that  the  facts  might  be  more 
fully  stated ;  additional  affidavits  were  accordingly  filed,  and 
the  case  was  re-ar-gued  in  the  subsequent  term  (s). 


Allowing 
freeh  affi- 
davits. 


(o)  Goodman  i-.  Sayers,  2  J.  it 
W.  249. 

( p)  Bartle  r.  Musirrave,  1  Dowl. 
N.'S.  325. 

{(l)  Havward  v.  Phillips,  6  A.  «fc 
E.  119; '6  L.J.  (,N.  S.)  K.  B. 
110. 


(r)  Cock  V.  Gent.  13  31.  cV.  W. 
304  ;  15  L.  J.  Ex.  33  :  Stalworth 
f.  Inns.  13  M.  A:  W.  40<j  ;  14  L. 
J.  Ex.  81. 

(s)  Little  c.  Xewton.  2  >r.  A"  G. 
351,  353  ;  10  L.  J.  C.  P.  88. 
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"When  the  arbitrator  has  exceeded  his  power  in  awarding     Paut  III. 
on  a  matter  not  submitted  to  him,  or  in  giving  unauthorised    ^"-  ^^^-  ^-  ^- 


directions,  if  the  portion  of  the  award  containing  the  excess  "^^'liether 
can  be  entu-ely  separated,  that  alone  may  be  rejected,  while  aside  iu  part 
the  rest  of  the  award  will  stand  good  (t).  *^"^y- 

Where  a  cause  and  all  matters  in  difference  were  referred, 
and  the  arbitrator  found  for  the  plaintiff  in  the  cause,  and 
then  stated  facts  pursuant  to  a  power  given  in  the  sub- 
mission; the  court,  deciding  that  the  action  could  not  be 
maintained  on  the  case  stated  in  the  award,  directed  a  non- 
suit to  be  entered  in  the  action,  and  that  the  rest  of  the 
award  should  stand  good.  The  report  does  not  show  whether 
there  was  a  conditional  award  of  a  nonsuit  in  case  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover.  It  is  also  to  be  noticed,  that  the  court  came  to  this 
decision  on  an  application  to  set  the  award  aside  (it). 

II.  Costs  of  the  motion  to  set  aside  the  award.'\ — "When  the  Discharging 
motion  is  dismissed,  the  court  will,  as  in  other  cases,  exercise  ^"^^  ^^^^^ 
a  discretion  whether  it  is  to  be  dismissed  with  costs.  If  the 
motion  had  been  made  on  slight  grounds,  the  rule  would 
generally  be  discharged  with  costs  {x).  "Where  the  objection 
w^as  that  the  arbitrator  had  decided  contrary  to  law,  costs 
were  refused,  on  the  ground  that  the  point  had  been  fully 
submitted  to  the  court  when  the  rule  was  moved  {y).  In  a 
later  case,  where  the  award  was  assailed  as  repugnant  for 
finding  inconsistent  issues  in  favour  of  the  same  party,  costs 
were  granted,  Lord  Denman,  C.J.,  intimating  that  in  such 
cases  the  practice  was  to  discharge  the  rule  with  costs  (z). 

Where  the  arbitrator  had  dii-ected  a  verdict  for  the  plaintiff,  <^'ost8  of 
and  stated  special  facts  in  his  award,  on  which  the  defendant  costs  iu  the 
moved  to  set  it  aside,  but  the  comt  directed  the  verdict  to  C'^^^e. 
stand  for  the  plaintiff,  at  an  amount  of  damages  less  than 
the  arbitrator  had  given  ;  the  plaintiff  was  held  to  be  entitled 
to  the  costs  of  showing  cause  against  the  rule,  although  the 
defendant  had  succeeded  in  part  :  for  the  practice  had  always 
been  to  consider  these  costs  as  costs  in  the  cause,  since  there 

(i)  See  cases  cited,  Pt.  II.  ch.  5,  (v)  Wade  v.  Malpas,   2   Dowl. 

s.  8,  d.  1.  638. 

(if)  Sherry  v.  Oke,  3  Dowl.  349.  (2)  Duke  of  Beaufort  v.  Welch, 

(cj)  Snook y. Hellyer,  2 Chitt.43.  10  A.  ct  E.  527. 
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Part  III. 
CH.  VII.  s.  6. 


Arbitration 
Act.  1889. 


Appeal 
against  re- 
fusal to  set 
aside. 


was,  in  fact,  no  verdict  nntil  the  discussion  of  the  award  was 
over,  and  therefore  all  proceedings  till  then  were  steps  in  the 
cause  (a).  Where  the  defendant  put  a  construction  upon 
the  award  which  induced  the  plaintiff  to  move  to  set  it 
aside,  and  the  court,  considering  the  defendant's  construction 
untenable,  discharged  the  plaintiffs  rule,  it  was  held  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the  motion ;  and 
Tindal,  C.J.,  said,  that  as  the  award  was  not  set  aside,  the 
motion  must  take  the  ordinary  course,  and  the  costs  of  it  he 
costs  in  the  cause  (h). 

An  award  in  the  plaintiff's  favour  being  referred  back,  on 
a  motion  by  the  defendant  to  set  it  aside,  and  sustained  as 
valid  on  the  arbitrator's  explanation,  the  plaintiff  was  allowed 
the  costs  of  the  motion  (c). 

By  the  Arbitration  Act,  1889,  s.  20,  the  court  retains  full 
authority  over  the  costs  of  any  order  made  under  the  act  (d). 
Further,  full  power  over  costs  of  all  proceedings  in  the 
Supreme  Court  is  given  to  the  court  or  judge  by  Order  LXV. 
r.  1,  and  by  the  Judicature  Act,  1890  (c),  s.  5. 

In  the  Chancery  Division  where  the  judge  has  refused  to 
set  aside  an  award,  the  appeal  against  the  refusal  should  be 
set  down  in  the  interlocutory  list,  and  not  in  the  final 
list  (/). 


(o)  Goodall  V.  Ray,  4  Dowl.  1. 

(6)  Hocken  v.  Grenfell,  4  Bing. 
N.  C.  103. 

(c)  Goddard  v.  Smith,  13  L.  T. 
159. 

('/)  See  Gonty  and  Manchester, 


&c.  Rail.  Co.,  In  re,  [1896]  2  Q. 
B.  439  ;  65  L.  J.  Q.  B.  625. 

(e)  53  &  54  Vict.  c.  44. 

(  f )  Delagoa  Bay  Rail.   Co.  v. 
Taiicred,  61  L.  T.  343. 
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CHAPTER  VIII. 

SETTING  ASIDE  JUDGMENT  ENTERED   BY  DIRECTION 
OF   REFEREE. 

Formerly,  if  the  plaintiff,  pursuant   to  the  award,  entered     part  III. 
up  a  verdict  and  signed  judgment  in  the  cause  referred,  the      ^°-  ^"^- 
defendant  might,  within  the  time  limited  for  setting  aside  Setting  aside 
awards,  move  to  set  aside  both  judgment  and  award,  if  the  ^^  ^^^^  ' 
latter  were  defective  (a). 

As  the  sheriff,  on  a  trial  by  jury  under  a  writ  of  trial,  had  Judgment 
no  power  to  permit  a  verdict  to  be  taken  subject  to  a  refer-  reference  by 
ence,  the  verdict  and  judgment  entered  pursuant  to  an  award  sheriff. 
on  a  submission  under  such  circumstances  would  be  set  aside, 
but  not  necessarily  the  award  itself,  for  that  might  be  per- 
fectly valid  (5). 

Although  the  time  for  setting  aside  the  award  might  have  Setting  aside 
long  elapsed,  the  party  was  at  liberty,  as  soon  as  the  judg-  afte^'time  for 
ment  had  been  signed,  to  move  to  set  the  latter  aside ;  and  setting  aside 
on  such  a  motion  the  court  would  determine  the  validity  of  expired, 
the  award  on  its  face  ;  for  there  was  no  other  method  than 
this  by  which  the  defendant  could  contest  the  validity  of  the 
judgment  (c). 

The  motion  might  be  founded  on  the  same  ground  of 
alleged  defects  apparent  on  the  award  on  which  a  motion  to 
set  aside  the  award  had  been  made  and  refused  ;  for  on  the 
rule  to  set  aside  the  judgment,  the  court  was  necessarily 
bound  to  come  to  a  determination  on  the  validity  of  the 
award,  since  refusing  the  rule  had  the  effect  of  establishing 
the  award  {d). 

(a)  Doe  d.  Body  v.  Cox,  15  L.  iier,  8  A.  &  E.  235  ;  Wrightson  v. 

J.  Q.  B.  317  ;  4  D.  &  L.  75.  Bywater,  3  M.  &  W.  199. 

(h)  Wilson  V.  Thorpe,  6  M.  &:  (d)  Wrightson   v.    Bywater,   3 

AV.  721  ;  9  L.  J.  (N.  S.)  Ex.  232.  M.  &  W.  199  ;  7  L.  J.  (N.  S.)  Ex. 

(c)  Manser  v.  Heaver,  3  B.  &  83.      See  Gravatt  v.  Attwood,   19 

Ad.  295  ;  Doe  d.  Madkins  v.  Hor-  L.  J.  Q.  B.  474. 

R.  2g 
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Pabt  III. 
CH.  Tin. 

Practice 
under  new 
roles. 


Setting  aside 
judgment  of 
referee. 


"WTietlier 
Order 

xxxrx, 

applies. 


.Tndicature 
Act.  1800. 


Xow,  when  a  cause  has  been  referred  instead  of  judgment 
being  signed  upon  the  award  as  was  formerly  done,  it  is 
provided  by  the  Eules  of  Court  (e)  that  every  referee  or 
arbitrator  to  whom  a  cause  or  matter  shall  be  referred  for 
trial  shall  direct  how  judgment  shall  be  entered. 

Under  Order  XL.  rr.  6  and  6a,  the  judgment  directed  by 
the  referee  or  arbitrator  may  be  set  aside  on  the  ground  that, 
on  the  findings  as  entered,  it  is  wrong,  and  in  the  King's 
Bench  Division,  the  motion  must  be  made  in  a  Divisional 
Court.  In  the  Chancery  Division,  the  application  must  be 
made  to  the  judge  of  the  Chancery  Division  to  whom  the 
action  is  assigned  (/). 

Although  in  terms  Order  XL.  r.  6  authorises  an  application 
only  to  set  aside  the  judgment  and  enter  another  on  the 
ground  that  on  the  finding  as  entered  the  judgment  as 
entered  is  wrong,  this  rule  is  to  be  read  along  with  Order 
XXXYI.  r.  52,  and  the  powers  conferred  by  the  latter  rule 
to  set  aside  or  vary  the  findings  of  the  referee  may  be 
exercised  bv  the  couit  on  an  application  under  Order  XL. 
r.  6  (g). 

The  question  as  to  the  time  within  which  a  motion  to  set 
aside  a  judgment  entered  by  direction  of  a  referee  or  arbi- 
ti'ator  must  be  made,  is  still  one  of  some  uncertainty. 

In  the  case  of  Forrest  v.  Todd  (h),  where  there  was  a  notice 
of  motion  asking,  inter  alia,  for  a  new  trial,  a  Divisional 
Court  is  reported  to  have  decided  that  rr.  3  and  4  of  Order 
XXXIX.  applied  to  a  case  in  the  Queen's  Bench  Division 
when  there  had  been  a  trial  before  an  official  referee.  It 
does  not  appear  from  the  report  of  the  case  that  the  attention 
of  the  court  was  called  to  the  fact  that  by  r.  1a  of  Order 
XXXIX.  it  is  only  in  cases  where  there  has  been  a  trial 
with  a  jury  that  a  motion  for  a  new  trial  is  to  be  subject 
to  the  provisions  of  r.  4  of  the  order  {i). 

It  has  been  held  that  the  Judicature  Act,  1890  (k),  which 
provides  that  every  motion  for  a  new  trial,  or  to  set  aside  a 


(e)  Order  XL.  rr.  2,  6a. 

(/)  ^Vynne-Finch  v.  Chaytor, 
[1^3]  2  Ch.  475  ;  72  L.  J.  Ch. 
72.3  ;  overruling  Serle  v.  Fardell, 
44  Ch.  D.  299. 

(;y)  Clark  v.  Sonnenschein,  25 
<^>.  B.  404  ;  59  L.  J.  Q.  B.  5C1 ; 


Wynne-Finch  v.  Chaytor,  ubi 
srqyra. 

(h)  76  L.  T.  500. 

(0  See  Dyke  v.  CanneU,  11  Q. 
B.  D.  180  ;  Bedborough  v.  Army 
&  Navy  Hotel  Co.,  53  L.  J.  Ch. 
658. 

{k)  53  &  54  Vict.  c.  44. 
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verdict,  finding,  or  judgment  in  any  cause  or  matter  in  wliich     Part  hi. 
there  has  been  a  trial  with  a  jury,  shall  be .  made  to  the      ^."'  ^"^" 
Court  of  Appeal,  does  not  apply  to  trials  before  the  ofQcial 
referees  (/). 

As  has  been  already  pointed  out,  a  reference  for  trial  under  xime  for 
s,  14  of  the  Arbitration  Act,  1889,  is  not  "  a  compulsory  moving, 
reference  to  arbitration,"  and  the  judgment  directed  in  such 
a  reference  is  not  an  award  or  certificate  (m),  therefore  the 
limit  of  time  for  setting  aside  an  award  (n)  does  not  apply 
to  a  motion  to  set  aside  such  a  judgment. 

The  judgment  entered  pursuant  to  the  direction  of  an 
official  referee  (and  presumably  of  a  special  referee  or 
arbitrator)  appears  to  be  as  much  a  judgment  of  the  High 
Court  as  if  it  had  been  made  at  the  trial  of  the  action  hy 
a  judge  (o),  but  it  does  not  follow  that  the  time  for  appealing 
from  the  judgment  is  regulated  by  the  rules  applicable  to  an 
appeal  from  a  judge  of  the  High  Court,  those  rules  being 
framed  entirely  with  reference  to  appeals  to  the  Court  of 
Appeal  (^9),  and  not  being  applicable  in  the  case  of  an  appeal 
to  the  Divisional  Court,  or  to  a  judge  of  the  Cliancery 
Division. 

There  seems,  therefore,  to  be  no  rule  expressly  providing 
for  the  time  within  which  a  motion  to  set  aside  a  judgment 
entered  pursuant  to  the  direction  of  a  referee  must  be  made, 
and  it  is  assumed  that  it  would  be  held  that  the  application 
must  be  made  within  a  reasonable  time,  or  the  cause  of  the 
delay  explained. 

As  the  application  must  be  made  to  the  Divisional  Court  or  Applicatiou 
to  a  judge  of  the  Chancery  Division  the  provisions  of  Order  ^^*^^^  "^^'^^' 
LI  I.  apply;  the  application  must  be  made  by  motion  (r.  1), 
by  previous  notice  to  the  parties  affected  (r.  3),  and  there 
must  be  at  least  two  clear  days  between  the  service  of  a 
notice  of  motion  and  the  day  named  in  the  notice  for  hearing 
the  motion  (r.  5). 

The  Judicature  Act,  1894  (q),  s.  1,  sub-s.  5,  has  reference  Appeal  from 
to  appeals  from  inferior  courts,  and  does  not  apply  to  an  cour't^""'' 

(0  Glasbrook  v.  Owen,  7  Times  (0)  Wynne-Finch   v.    Chaytor, 

L.   R.  62  ;   Gower  v.  Tobitt,  39  [1903]  2  Ch.   475  ;  72  L.  J.  Ch. 

W.  R.  193.  723. 

(m)  Munclay  u.  Norton,  [18921  /    x  c<      r\   1      t^tttt 

1  Q.  B.  403  ;    61  L.  J.  Q.  B.  456.  ^  P^  ^^^  ^'"^^^  ^^I"' 

(ii)  Order  LXIV.  r.  14.  {q)  57  &  58  Vict.  c.  16. 

2  C  2 
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Part  III.     appeal  from  a  judgment  or  order  of  the  High  Court  itself ; 

.       ^  _  it  dees  not,  therefore,  apply  to  an  appeal  from  the  judgment 

of  an  official  or  special  referee  on  the  trial  of  an  action,  and 
no  leave  to  appeal  from  the  Divisional  Court  to  the  Court  of 
Appeal  is  necessary  (r). 
Official  On  the  hearing  of  the  motion,  it  is  necessary  to  bring 

notes.  before  the  court  evidence  of  what  took  place  at  the  trial  (s),_ 

and  in  the  case  of  official  referees  the  practice  now  is  for  the 
appellant  to  lodge  with  the  official  referee's  clerk  a  request 
(which  must  bear  a  5s.  stamp)  asking  that  the  referee's  notes 
of  the  evidence  may  be  in  court  on  the  hearing,  and  the  clerk 
thereupon  delivers  the  notes  to  the  officer  of  the  court  when 
the  case  is  in  the  list  for  hearing.  Upon  application  by  a 
party,  the  official  referee's  clerk  will  supply  a  copy  of  the 
referee's  notes. 

(r)  Wynne-Finch    v.    Chaytor,       [1900]  1  Q.  B.  284 ;  68  L.  J.  Q.  B. 
[1903]  2  Ch.  475  ;  72  L.  J.  Ch.       1044. 

723 ;  overruling  Daglish  v.  Barton,  (s)  See  Stubbs  v.  Boyle,  2  Q.  B. 

D.  124  ;  46  L.  J.  Q.  B.  136. 
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CHAPTER  IX. 

EFFECT  OF  TEIE  FAILURE  OF  THE  REFERENCE. 


THE    REFERENCE    FAILING,    PROCEEDING    IN    THE    CAUSE 
REFERRED. 

When   an   action    at    law   is    referred,    and    the   reference     Pabt  in. 

proves  abortive,  either  from  no  award  having  been  made,  or       ^^'  ^^ 

if  made,  from  its   having   been   afterwards    set    aside,   the  Eefereuce 
parties  may  go  on  with  the  proceedings  in  court,  unless  it  proceed.s"^^  *' ° 
were  stipulated  in  the  agreement  of  reference,  or  agreed  to 
at   the   time   of  the  submission,  that  the  cause  should  be 
terminated  (a). 

Withdrawing  a  juror  on  a  submission  at  Nisi  Prius  does  Wben  juror 
not  of  necessity  put  an  end  to  the  cause.     If  the  reference  ^^^   ""avMi. 
fail,  the  plaintiff  is  not  concluded  in  the  action,  unless  the 
cause  were  abandoned  by  consent  (h). 

When  a  verdict  was  taken  on  a  submission  at  Nisi  Prius,  When  verdict 
and  the  reference  failed,  either  from  the  arbitrator's  refusal  trial"ou"^' 
to  accept  it  or  his  omission  to  enlarge  the  time  (c),  or  his  f'^'^"''®- 
death  (cl),  or  from  the  order  of  reference  being  annulled  (e), 
or  from  the  award  being  set  aside,  or  from  other  causes  (/), 
and   the   parties  did  not  agree   to  a  second  reference,  the 
ordinary  course,  as  the  case  had  never  been  decided,  was  to 
send  it  down  again  for  a  new  trial.     Where  an  action  by  an 

(a)  Harries  v.  Thomas,  2  M.  &  (d)  Harper    v.    Abrahams,     4 

W.  32.  Moore,  3. 

(6)  Harries  v.  Thomas,  2  M.  &  (c)  Morgan  v.  Miller,  (j  Bins,'. 

W.  32  ;  Thomas  v.  Exeter  Flying  N.  C.  168. 

Post  Co.,  18  Q.   B.   D.  822;  56  (/)  Bacon      v.     Cresswell,      1 

L.  J.  Q.  B.  313.  Hodges,  189  ;  Thompson  v.  Jen- 

(c)  Hall  V.  Phillips,  9  Bing.  89  ;  nings,    10  Moore,    110  ;    3  L.    J. 

1  L.  J.  (N.  S.)  C.  P.  109.  (0.  S.)  C.  P.  80. 
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PabtKI. 

CH.  IX. 


Infant 
plain  tifi" 
avoiding 
award. 


Award  Bet 
aside. 

When  cause 

referred 

generally. 


Reference 
failing,  suit 
in  equity  pro- 
ceeded. 


Agreement 
enforced  in 
equity. 


infant  plaintiflf  (suing  by  his  next  friend)  was  referred  before 
.  trial  by  verbal  agreement,  and  the  record  was  withdrawn, 
and  the  arbitrator  awarded  in  favour  of  the  defendant,  and 
directed  the  plaintiff  to  pay  all  costs,  the  court  directed  that 
on  the  plaintiff's  refusal  to  abide  by  the  award  and  to  comply 
with  its  terms,  the  defendant  should  be  at  liberty  to  proceed 
to  trial  in  the  action  by  pro%'i50  {g). 

When  an  award  was  set  aside,  the  case  was  analogous  to 
that  of  a  venire  de  novo  (Ji). 

Even  when  the  submission  included  the  general  merits  of 
the  case,  and  not  merely  the  amoimt  of  damages,  the  Court 
of  Queen's  Bench,  on  the  reference  failing,  asserted  the  povjer 
of  directing  judgment  to  be  entered  up  and  execution  to  issue 
for  the  full  amount  of  the  verdict  taken,  unless  the  defendant 
would  enter  into  a  new  submission  ;  though  it  was  said  to 
be  a  matter  of  discretion  when  the  court  would  exercise  the 
power  {i). 

Similar  to  the  rule  in  law  was  the  practice  in  equity.  For 
there,  when  a  suit  was  referred,  and  the  reference  proved 
abortive,  the  suit  proceeded  as  if  there  had  never  been  a 
recourse  to  arbitration  {h). 

Sometimes,  where  an  agreement  has  been  made  for  a  sale, 
with  a  pro^^.sion  for  a  valuation  by  arbitrators,  and  the 
reference  has  proved  abortive,  equity  will,  nevertheless, 
enforce  the  agreement,  if  the  determination  of  the  price  was 
not  of  the  essence  of  the  agreement  (/). 

Where  the  reference  became  abortive,  in  consequence  of 
one  of  the  parties  to  the  submission  refusing  to  allow  the 
referees  to  enter  upon  the  lands  in  question  to  value  them,  so 
that  no  price  could  be  fixed  within  the  time  limited  by  the 
agreement  of  sale,  it  was  decreed  that  the  valuation  should 
be  made  by  the  referees  as  if  no  time  had  been  limited. 


{g)  Godfrey  v.  Wade,  G  Moore, 
488. 

{h)  Wood  V.  Duncan,  5  M.  c^" 
W.  87. 

(ij  Wilkinson  v.  Time,  4  Dowl. 
;>7  ;  Porch  V.  Hopkins,  1  D.  it  L. 
881 ;  13  L.  J.  Q.  B.  137 ;  Doe  d. 
Fisher  v.  Saunders,  3  B.  &  Ad. 
783;  1  L.  J.  (N.  S.)  K.  B.  273. 

(k)  Cooth  V.  Jackson,  G  Ves.  11 


Crawshay  v.  Collins,  3  Swanst. 
90 :  Darbej'  v.  Wliit;)ker,  4  Drew. 
1:34  ;  Blundell  r.  Brettargh,  17 
Ves.  232  ;  Firth  v.  Midland  Rail. 
Co.,  L.  R.  20  Eq.  100  ;  44  L.  J. 
Ch.  313. 

(0  Cheslyn  v.  Dalby,  2  Y.  &  C. 
170  ;  Gourlay  V.  Somerset  (Duke), 
19  \es.  429 ;  Gregory  r.  Mighell, 
18  Ves.  328  ;  Dinham  v.  Bradford, 
L.  R.  5  Ch.  519. 
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and  that  the  agreement  should  bo  carried   into  execution     Part  in. 
according  to  such  valuation  (m).  '^'"'  ^^' 

On  a  reference  by  order  of  Quarter  Sessions,  if  it  becomes  Abortive 
impossible  for  an  award  to  be   made,  the  Queen's  Bench  ^Jfercnce 
Division  may  order  the  Court  of  Sessions  to  enter  continu-  by  Quarter 
ances,  and  hear  the  appeal  (n). 

(m)  Morse  v.  Merest,  6  Madd.  («)  12  &  13  Vict.  c.  45,  s.   14. 

20.     See  Smith  v.  Peters,  L.  R.       See  Appendix  of  Statutes. 
20  Eq.  511  ;  44  L.  J.  Ch.  013. 


Sessions. 


APPENDIX  OF  FORMS. 


[For  terms  deemed  to  be  included  in  all  submissions  out  of  court,  unless 
the  contrary  is  expressed,  see  the  schedide  to  the  Arbitration  Act,  1889 
(52  &  53  Vict.  c.  49),  J).  454,  in  Appendix  of  Statiotes.'] 


SUBMISSIONS. 

FOKM   I. 


We  agree  to  refer  all  matters  in  difference  between  us  to  the  award  Agreement 
of  X.  Y.  "^  reference. 


Dated  the  day  of  . 

A.B. 
CD. 


concise  form. 


II. 

1.  Memorandum  of  an  agreement  (a)  made  this  [  ]  day  of  Submission  by 

[  ],  A.D.  [  ],  between  A.  B.,  of  [  ],  and  C.  D.,  "greemcut. 

of[  ]. 


2.  Whereas  disputes  and  differences  have  arisen,  and  are  still  sub-  Recital  of 
sisting,  between  the  above-mentioned  parties,  it  is  hereby  agreed  by  Qinerencea, 
and  between  them  to  refer  all  disjiutes  and  matters  in  diti'erence  what-  fcrred. 
soever  between  them  (b). 


3.  To  the  award,  order,  and  final  determination  of  X.  Y.,  of  [         ],  Appointment 
Esq.,  barrister-at-law.  of  arbitrator. 

4.  So  as  the  above-mentioned  arbitrator  make  and  publish  his  award  Formal  re- 
in writing,  and  signed  by  him,  of  and  concerning  the  matters  referred,  <l"-isites  ot 
ready  to  be  delivered  to  the  parties  or  to  either  of  them  (c). 


5.  Or  if  they  or  either  of  them  shall  be  dead  before  the  making  of  Death  of 
le   award,  to   their 
require  the  same  (d). 


the   award,  to   their  respective   personal   representatives   who    shall  V^^^V  ^^  revo- 
cation. 


(a)  See  P.  I.  ch.  3,  s.  2,  d.  2,  p.  55,  as  to  the  formal  requisites   of   the 
as  to  submissions  by  agreement.  award. 

(b)  See  P.  II.  ch.  2,  p.  99,  as  to  (d)  See   P.   II.   ch.  3,  s.  3,  d.  6, 
the  subject-matters  referred.  p.  129,  as  to  this  provision  against 

(c)  See  P.  II,  ch.  5,  s.  1,  p.  186,  the  death  of  a  party. 
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Duration, 
power  to  en- 
larpe  time. 


Power  over 
costs. 


Parties  and 
witnesses  to 
be  sworn. 

Power  to 
proceed  ex 
parte. 


Power  to  call 
for  docu- 
ments. 


6.  On  or  before  the  [  ]  day  of  [  ]  next  (e),  or  on  or 
before  any  other  day  to  which  the  arbitrator  shall  by  any  writing 
signed  by  him,  indorsed  on  this  submission,  from  time  to  time  enlarge 
the  time  for  making  his  award  (/). 

7.  And  it  is  fiarther  agreed,  that  the  costs  of  preparing  and  executing 
these  presents  and  a  diiplicate  hereof,  and  the  costs  of  the  reference 
and  award,  shall  be  in  the  discretion  of  the  arbitrator,  who  may  direct 
to,  and  by  whom,  and  in  what  manner,  the  same  or  any  part  thereof 
shall  be  paid  {g). 

8.  And  that  the  witnesses  on  the  reference  and  the  parties  (/()  (if 
examined)  shall  be  examined  on  oath  or  affirmation  (i). 

9.  And  that  the  ax'bitrator  shall  be  at  liberty  to  proceed  ex  parte,  in 
case  either  party,  after  reasonable  notice,  shall  at  any  time  neglect  or 
refuse  to  attend  on  the  reference,  without  having  previously  shown  to 
tlie  said  arbitrator  what  the  latter  shall  consider  good  and  sufficient 
cause  for  omitting  to  attend  (/;). 

10.  And  that  the  parties  resi^ectively  shall  produce  before  the  arbi- 
trator all  books,  deeds,  papers,  accounts,  vouchers,  writings,  and 
documents  within  their  possession  or  control,  which  the  arbitrator 
may  require  and  call  for,  as  in  his  judgment  relating  to  the  matters 
referred  (I). 


11.  And  that  the  parties  respectively  shall  do  all  other  acts  necessary 
to  enable  the  arbitrator  to  make  a  just  award  ;  and  that  neither  of 


Parties  to 
forward,  not 

award.  them  shall  wilfully  and  wrongly  do  or  cause  to  be  done  any  act  to 

delay  or  prevent  the  arbitrator  from  making  his  award. 


Parties  to 
abide  by 
award. 


12. — And  it  is  further  agreed,  that  the  said  parties,  their  executors 
and  administrators,  shall,  on  their  respective  parts,  in  all  things  stand 
to,  obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  so  to  be  made 
and  published  as  aforesaid  {m). 


I'artics  not  to       13.  And  that  none  of  them  shall  bring  or  prosecute  action  against 
bring  action,    the  arbitrator  or  against  any  other  of  them,  concerning  the  matters 
referred. 

Power  to  refer      14-  And  it  is  further  agreed,  that  in  the  event  of  either  of  the  parties, 
back  award,      their  executors  or  administrators,  being  dissatisfied  with  the  award,  or 


{c)  Sec  P.  II.  ch.  3,  s.  1,  p.  110,  as 
to  the  duration  of  the  arbitrator's 
authority. 

(/)  Sec  P.  II.  ch.  3,  s.  2,  p.  IIG, 
as  to  enlarginff  the  time. 

{(j)  Sec  P.  II.  ch.  7,  s.  1,  p.  234, 
as  to  costs. 

(h)  See  P.  II.  ch.  4,  s.  1,  d.  G, 
p.  143,  as  to  examining  the  parties. 


(i)  See  P.  II.  ch.  4,  s.  1,  d.  5, 
p.  141,  as  to  examination  on  oath. 

{k)  See  P.  II.  ch.  4,  s.  1,  d.  10, 
p.  152,  as  to  proceeding  ex  parte. 

{I)  Sec  P.  II.  ch.  4,  s.  1,  d.  7,  p.  147, 
as  to  production  of  docimients. 

(w)  See  P.  III.  ch.  3,  p.  322,  as 
to  action  for  non-performance  of 
award. 
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disputing  its  validity,  and  moving  tlic  court  to  set  the  same  or  any 
part  thereof  aside,  or  on  any  motion  being  made  respecting  the  said 
award,  tlie  said  court,  whether  the  award  be  insufficient  in  law  or  not, 
shall  have  power,  if  it  shall  think  fit,  to  remit  the  award,  or  the 
matters  hereby  referred,  or  any  of  tliem,  from  time  to  time,  to  the 
reconsidex'ation  and  determination  of  the  said  arbitrator  (n). 

15.  In  witness  whereof  the  said  parties  have   hereunto   set  their  Conclusion, 
hands,  the  day  and  year  first  above  written. 

Witness,  A.  B. 

O.P.  CD. 

Clauses  in  Submissions. 
10.  ['fhis  clause  may  he  used  instead  of  clause  2,  in  the  above  Form,  II.]  Recital 
— Whereas  certain  differences  and  disputes  have  arisen  and  are  still  j^-'|I^,^^ 
pending  between  the  said  parties  \_for  instance,  "as  to  whether  the  matters  ri - 
said  A.  B.  is  indebted  to  the  said  C.  D.  in  any  and  what  sum  of  money,  ferred. 
and  as  to  the  price  the  said  C.  D.  ought  to  pay  for  the  stock  in  trade 
taken  by  him  oli'  the  hands  of  the  said  A.  B."J,  it  is  agreed  by  and 
between  them  that  the  same  shall  be  refen'edj  &c. 

17.  \_Instead  of  clause  2,    Form   II.] — Whei-eas   an   action    is   now  Kccital  action 
depending  in  the  King's  Bench  Division  of  his  Majesty's  High  Court  P^'^i^'^i^g ; 

of  Justice,  wherein  the  said  A.  B.  is  the  plaintiff,  and  the  said  CD.  referred. 
the  defendant,  it  is  agreed  that  the  same,  and  all  matters  in  difference 
between  the  parties^  shall  be  referred,  &c. 

18.  [Instead  of  clause  2,  Form  II.] — Whereas  A.  B.,  CD.,   E.  1\,  Recital  part- 
G.  H.,  and  I.K.,  have  carried  on  the  business  of  [  ],  in  partner-  uership  ; 
ship,   and  the  accounts   between  them   have   become  involved,  and  fqj.j.qA 
differences  have   arisen  among  them  relating  thereto,    it   is   hei-eby 

agreed  that  the  copartnership  accounts  and  all  matters  in  difference 
between  the  parties^  or  any  of  them,  or  between  any  one  or  more  of 
them,  and  any  other  one  or  more  of  them,  shall  be  referred,  &c. 

19.  [Instead  of  clause  3,  Form  II.] — To  the  award,  order,  and  deter-  Appointment 
mination  of  U.  V.  and  X.  Y.,  arbitrators  nominated  by  the  said  A.  B.  of  two  arbi 
and  the  said  CD.  respectively,  and  "in  case  the  said  arbitrators  shall  u^nirc^"*^ 
not  agree  to  the  umpii-age  of  S.  T."  [or  "  in  case  they  shall  not  agree 

to  the  award  of  such  person  as  the  said  arbitrators  shall  appoint  as 
umpire,"  or  "in  case  they  disagree  about  making  an  award,  or  fail 
to  make  an  award  before  the  [  ]  day  of  [  ]  "],  then  to  tlie 

award,  umpirage,  and  determination  of  such  umpire,  as  the  said 
arbitrators  shall  by  writing  under  their  hands,  indorsed  on  these 
presents,  before  they  enter  upon  the  consideration  of  tlie  matters 
referred,  nominate  and  a})point  (o). 

(n)  See  P.  II.  cli.  10,  p.  290,  as  to       award  referred  back, 
power  of  com't  to  refer  back ;  and  (o)  See  P.  II.  cb.  i,  s.  4,  p.  172, 

also  as  to  duty  of  a  bitrator,  when       as  to  the  umpire. 
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FtTmal  re- 
quisites of 
award. 


20.  l^Insttad  of  dause  4,  Form  II.] — so  as  ''the  said  arbitrators" 
[or  '■'the  said  arbitrators  or  umpire"]  make  and  publish  [''his  or"] 
their  award  ["or  umpirage"]  in  writing,  under  ["his  or"]  their 
hands,  [or  "under  their  hands  and  seals"]  of  and  concerning  the 
matters  referred,  ready  to  be  delivered  to  the  parties  or  any  of 
them  [p). 


Duration, 
powers  to 
enlarge. 


Death  of 
party  not  to 
affect  sub- 


Coeta  of 
reference  to 
abide  event. 

Costs  of 
cause  abide 
event. 

t.'<>sta  of 
reference  in 
arbitrator's 
discretion. 

I'ower  to 
certify  for 

COStfl. 


21.  [Listead  of  clause  6,  Form  J/.] — [WTien  the  arbitrator  is  to  have 
no  power  to  enlarge  the  time,  omit  ail  in  clause  6  that  follows  the  word 
"  next  "J  (2).  [WJien  the  arbitrator  is  to  have  a  limited  power  ofenlarge- 
menf,  say]  on  or  before  the  [  ]  day  of  [  ],  or  on  or 
before  any  other  day  not  later  than  the  [  ]  day  of  [  ] 
to  which  "the  said  arbitrator"  [where  there  are  arbitrators  and  an 
umpire  with  the  same  limit  of  time,  say,  "the  said  arbitrators  or 
umpire'"]  shall  {it  is  better  to  add,  "by  any  writing"  or  "by  any 
^^"^iting  signed  by  him"  [or  ''  him  or  them"],  or  "by  any  writing 
under  his  hand"  [or  "his  or  their  hands"]  "at  the  foot  of  these 
presents  ")  enlarge  the  time  for  making  his  [or  ''  his  or  their  "]  award 
(or  "award  and  umpirage  ")  (r). 

22.  That  the  submission  hereby  made  shall  not  be  defeated  or 
affected  by  the  death  of  the  said  parties,  or  any  of  them,  pending  the 
same,  but  shall  or  may  be  proceeded  in,  and  the  matters  in  difference 
determined,  in  the  same  manner  as  if  the  award  of  the  said  arbitrators 
had  been  made  or  determined  in  the  lifetime  of  the  party  or  parties  so 
dying  ;  and  the  executor  or  administrator,  executors  or  administrators, 
of  the  party  or  parties  so  dying  shall  be,  and  be  deemed  and  considered 
to  be,  a  party  or  parties  to  the  submission  hereby  made  (s). 

23.  [Instead  of  dause  7,  Form  II.] — that  the  costs  of  the  reference 
and  award  shall  abide  the  event  of  the  award  {t). 

2-L  [Instead  of  dause  7,  Form  II.] — [When  aji  adion  is  referred,  with 
•rr  without  other  matters,  a  common  provision  is]  that  the  costs  "  of  the 
cause"  [or  "of  the  cause  and  of  the  special  jury"]  shall  abide  the 
event  of  the  award  («)  as  to  the  "  cause,"  and  that  the  costs  of  the 
reference  and  award  shall  be  in  the  discretion  of  the  arbitrator,  who 
may  direct  to,  and  by  whom,  and  in  what  manner,  the  same  or  any 
jjart  thereof  shall  be  i>aid  (i).  [The  following  addition  is  very  ustful 
ii-ith  respect  to  the  costs  of  an  action  when  they  abide  the  event] — and 
that  the  arbitrator  shall  have  all  the  powers  of  certifying  whicli  a 


{p)  See  P.  II.  ch.  5,  s.  1,  p.  156, 
as  to  the  formal  requisites  of  the 
award. 

(5)  See  P.  n.  ch.  3,  s.  1,  p.  110, 
as  to  the  duration  of  the  arbitrator's 
power. 

(r)  See  P.  U.  ch.  3,  s.  2,  p.  116, 
as  to  enlarging  the  time. 

(s)  See  P.  II.  ch.  3,  s.  3,  p.  129, 


as  to  death  revoking  authority. 

(0  See  P.  n.  ch.  7,  s.  2,  p.  242, 
as  to  duty  of  arbitrator  when  costs 
abide  the  event. 

{u)  See  P.  n.  ch.  7,  s.  2,  d.  2, 
p.  244.  as  to  costs  abiding  the  event. 

(x)  See  P.  n.  ch.  7,  s.  1,  d.  3, 
p.  241,  as  to  costs  in  discretion  of 
arbitrator. 
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judge  of  the  High  Court  of  Justice  would  have  liad  on  the  trial  of  the 
said  cause  (y). 

25.  That  the  arbitrator,  if  he  shall  think  it  necessary,  shall  be  at  Power  to 
liberty,  and  he  is  hereby  authorised  to  appoint  an  accountant  to  assist  ^^^  ^^.  ^", 
him,  at  the  expense  of  the  said  parties,  who  shall  be  liable  to  such 
accountant  for  his  reasonable  remuneration  ;  and  that  as  between  the 
said  parties  the  expense  of  such  accountant  ' '  shall  be  borne  and  paid 
in  e([ual  moieties  by  the  said  parties  "  [or  "shall  be  in  the  discretion  of 
the  arbitrator"];  such  accountant  to  be  rot^uired  to  make  his  S(jlemn 
declaration  according  to  the  statute,  of  the  truth  of  the  account  or 
statement  to  be  made  out  by  him  (2). 

2C.  That  the  arbitrator  shall  be  at  liberty  to  order  and  determine  Power  to 
what  he  shall  think  fit  to  be  done  by  either  of  the  parties  respecting  °"'^r  7'^^'}^ 
tlie  matters  referred,  or  any  of  them. 

27.  That  if  either  party  shall  by  aflected  delay,  or  otherwise,  wilfully  Party  pre- 
revent  the   arbitrator  from   proceeding   in   the   reference,  or   from  ■Renting  arbi- 

making  his  award,  he  shall  pay  such  costs  to  the  other  as  "  the  above-  costs!"      ^  '^ 
mentioned  court"  [0?'  "the  arbitrator"]  shall  think  reasonable. 

28.  And  the  said  parties  [or  ' '  the  said  solicitor  of  the  said  parties  "]  Parties  to  pay 
jointly  and  severally  agree  to  and  with  the  said  arbitrator,  in  con-  f''|'^i*'r'**"f  ** 
sideration  of  his  taking  upon  himself  the  burthen  of  the  reference,  to      '  "^    ' 

pay  to  the  said  arbitrator  his  reasonable  charges  for  the  arbitration 
and  award. 


III. 

Memorandum  of  agreement  made  this  [  ]  day  of  [  ],  Ao-reoment  of 

A.D.  [  ],  between  A.  B.  of  [  ],  and  C.  D.  of  [  ].  reference  by 

Whereas  the  said  A.  B.  is  executor  of  the  last  will  and  testament  of  f^^cutor  us  to 

LGstjiXtor  s 
E.  F.,  late  of  [  ],  deceased,  and  whereas  certain  differences  have  estate. 

arisen  between  the  said  A.  B.  as  such  executor  and  the  said  C.  D , 

in  regard  to  claims  by  the  said  A.  B.,  as  such  executor,  against  the 

said  C,  D.,  and  by  the  said  C.  D.  against  the  said  A.  B.  in  respect  of 

the  said  testator's  estate  ;  it  is  hereby  agreed  by  and  between  the  said 

liarties,  to  refer  all  matters  in  difference  respecting  the  said  testator's 

estate  to  the  final  award  of  X.  Y.  of  [  ],  for  him  to  determine 

whether  the  said  A.  B.,  as  such  executor,  has  any  and  what  claim 

.against  the  said  C.  D.,  and  whether  the  said  C.  D.  has  any  and  what 

claim  against   the  said   testator's  estate,  so  as,  &c.   [continue  as   in 

Form  II.,  clauses  4,  5,  6].     And  it  is  further  agreed  that  this  submis-  Koference  not 

sion  to  arbitration  shall  not  be  deemed  or  taken  to  be  an  admission  by  to  be  an 

admission  of 

(y)  See  P.  II.  ch.  7,  s.  3,  p.  246,  i')  See  P.  II.  ch.  4   s.  2,  p.  163,  ««^^^«- 

.         ...  .      r  .  as  to  the  arbitrator  delegatrng  his 

as  to  certifynig  for  costs.  power 
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Arbitrator  to 
inquire  as 
to  assets. 


Finding 
assets,  to 
direct  esc- 
<:utoT  to  pay 
sum  due. 

Finding  no 
assets,  to 
flirect  exe- 
cutor to  pay 
out  of  assets 
quando. 


•Arbitrator 
to  direct 
]>ayment  to 
executor  of 
money  due. 


the  said  A.  B.  that  he  has  assets  of  the  said  testator,*  but  that  the  said 
A.  B.  shall  be  at  liberty  to  deny  before  the  said  arbitrator  "that  at  the 
date  of  this  submission  he  had  any  assets  in  his  hands  lawfully  liable 
to  the  demands  of  the  said  C.  D."  [or  "at  any  time  before  the  case  is 
closed,  that  he  has  at  the  time  of  such  denial  assets  in  his  hands 
lawfully  liable  to  the  demands  of  the  said  C.  D."]  ;  and  if  the  said 
A.  B.  shall  make  such  denial  as  aforesaid,  that  he  the  said  arbitrator, 
if  requested  by  the  said  C.  D.,  shall  inquire  ' '  whether  at  the  date  of 
this  submission  the  said  A.  B.  had"  {or  "whether  at  the  time  of  such 
inquiry  the  said  A.  B.  has"]  assets  of  the  said  testator  lawfully  liable 
to  pay  the  whole  or  any  part  of  the  sums  claimed  by  the  said  C.  D. 
And  if  the  said  arbitrator  shall  on  the  balance  find  any  money  to  be 
due  to  the  said  C.  D.,  he  shall,  if  he  shall  find  that  the  said  A.  B.  had 
at  the  time  to  which  the  said  inquiry  referred  assets  liable  to  the 
demands  of  the  said  C.  D.,  direct  the  said  A.  B.  to  pay  to  the  said 
C.  D.  the  balance,  or  so  much  thereof  as  the  assets  so  found  to  be 
liable  shall  be  suflicient  to  satisfy.  And  if  the  said  arbitrator  shall 
find  that  the  said  A.  B.  had  no  such  assets,  or  not  enough  of  such 
assets  to  pay  the  whole  amount  so  found  due  to  the  said  C.  D.,  he 
shall  be  at  liberty  to  award  that  the  said  A.  B.  shall  pay  to  the  said 
C.  D.  the  said  amount  (or  as  much  thereof  as  the  assets  in  hand  do  not 
avail  to  satisfy  as  aforesaid),  out  of  any  assets  which  may  have  come 
into  the  hands  of  the  said  A.  B.  since  the  time  to  which  the  said 
inquiry  respecting  the  assets  refers,  or  which  may  hereafter  come  into 
them.  And  that  if  the  said  arbitrator  shall  find  any  money  due  from 
the  said  C.  D.,  he  shall  direct  the  latter  to  pay  the  same  to  the  said 
A.B.     [Add  such  other  clauses  as  may  be  suitable]  (a). 


Afrreement  of 
reference  by 
executor  as  to 
liability,  not 
S19  to  assets. 


IV. 

[Commence  as  in  the  previous  Form  as  far  as  the  asterisk] — and  that 
the  said  arbitrator  shall  not  consider  or  inquire  whether  the  said  A.  B. 
had  or  has  any  assets  of  the  said  testator,  nor  shall  his  award  conclude, 
or  be  construed  to  conclude,  any  questions  as  to  assets,  but  shall  leave 
the  same  entirely  open. 


Arbitration  -^^^  ^he  said  A.  B.  and  the  said  C.  D.  do  each  of  them,  for  himself, 

clause  in  deed  his  executors  and  administrators,  covenant,  promise,  and  agree  to  and 
of  partner-  ^^.j^,j^  ^j^^  other  of  them,  his  executors  and  administrators,  that  if  at  any 
time  or  times  during  the  co-partnership,  or  at  or  after  any  determina- 
tion thereof,  any  variance,  dispute,  doubt  or  question  shall  arise  or 
hajipen  between  the  said  parties  or  cither  of  them,  their  executors  or 
administrators,  in,  fi»r,  about,  or  touching  the  consideration  of  these 


('/)  Sec  P.  I.  ch.  2,  s.  2,  d.  i,  p.  3G,  as  to  executors  parties  to  reference. 
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presents,  or  the  joint  concern  or  co-partnership,  or  any  covenant, 
agreement,  chiuse,  matter,  or  thing  herein  contained,  or  in  the  con- 
struction hereof,  or  in  anywise  relating  hereto  ;  then  every  such 
variance,  dispute,  doubt,  or  question,  shall  be  referred  to,  and  be 
resolved  and  determined  by  two  fit  and  indifferent  persons,  to  be 
elected  and  chosen  one  by  each  of  the  said  partners,  within  twenty 
days  next  after  such  variance,  dispute,  doubt,  or  question  shall  have 
arisen  or  happened  ;  with  power  to  the  arbitrators  to  elect  an  umpire 
in  case  of  dispute  :  and  that  each  of  the  said  partners,  his  executors 
and  administrators,  shall  abide  by,  perform,  and  keep  the  award  and 
determination  of  the  arbitrators,  or  of  their  umpire. 


VI. 

This  indenture,  made  between  A.  B.,  of  [  ],  and  C.  D.,  of  Submission  by 

[  ],  of  the  first  part  ;  E.  F.,  of  [  ],  of  the  second  part ;  'jeed  as  to 

and  G.  H.,  of  [  ],  of  the  third  part.  between 

Whereas  differences  have  arisen,   and  are  depending  between  the  various 
said  A.  B.  and  C.  D.,  and  the  said  E.  F.,  and  also  between  the  said  Parties. 
A.  B.  and  the  said  E.  F.,  and  also  between  the  said  E.  F.  and  the  said  Recital. 
O.  H.,  touching  and  concerning  [Jiere  shortly  state  the  matters]  :  and  in 
order  to  put  an  end  to  the  said  differences^  the  said  parties  have  agreed  Agreement  to 
to  refer  "  the  same  "  [or  "  all  matters  in  ditference  "]  to  the  award  of  refer. 
X.  Y.,  of[  ]. 

Now  this  indenture  witnesses,  that  they,  the  said  A.  B. ,  C.  D. ,  E.  F. ,  Consent  to 
and  G.  H.,  do  and  each  of  them  doth,  each  for  himself  severally  and  abide  by 
respectively,  and  for  his  several  and  respective  heirs,  executors^  and 
administrators,  covenant  and  agree  with  each  other,  his  heirs, 
executors^  and  administrators  respectively,  to  stand  to,  abide  by, 
■observe,  and  perform  the  award  and  determination  of  the  said  X.  Y.  of 
and  concerning  the  premises  aforesaid  ;  so  as  the  above-mentioned 
arbiti'ator  [continue  as  in  Form  II.,  clauses  4,  5,  and  6].  And  the  said 
parties  do  hereby  further  agree  that  [add  clauses  considered  advisahle]. 
In  witness  whereof  the  said  parties  hereto  set  their  hands  and  seals, 
the  [  ]  day  of  [  ],  in  the  year  of  our  Lord  [  ]. 

Signed,  sealed,  and  delivered,  by  the  said  A.  B.  (l.s.) 

[  ],  in  the  presence  of  C.  D.  (l.s.) 

E.  F.  (L.s.) 
G.  H.  (l.s.) 


VII. 

This  agreement  made  the  [  ]  day  of  [  ],  between  A.  B.,  of  Submission  of 

r         1,  hereinafter  called  the  claimant,  of  the  one  part,  and  the  [        1  ^laim  under 

ssurance  Corporation,  hereinafter  called  the  corporation,  of  the  other  IngJ^ance  ^^ 
part.     Whereas  the  claimant  on  the  [        ]  day  of  [         ],  eft'ected  with 
the  corporation  the  policy  of  insurance  numbered  [        ]  against  loss 
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Fire. 
Claim. 


Claim 
disputed. 

Obligation 
to  refer. 

Agreement 
to  refer. 


Subject  to 
Arbitration 
Act,  1889. 


or  damage  by  fire  on  certain  property  therein  mentioned  in  the  sum  of 
£  [  ].    And  whereas  on  the  [  ]  day  of  [  ]  a  tire 

occurred  on  the  premises  in  the  said  policy  of  insurance  mentioned. 
And  whereas  on  the  [  ]  day  of  [  ]  the  claimant  delivered 

to  the  corporation  a  claim  for  his  alleged  loss  and  damage  by  the  said 
fire  to  the  goods  and  efi'ects  upon  the  said  premises  amounting  to  the 
sum  of  £  [  ],  which  claim  the  corporation  disputes.    And  whereas 

the  parties  hereto  are  bound  by  clause  [  ]  of  the  said  policy  to 

refer  to  arbitration  all  difi"erences  which  shall  arise  between  the 
corporation  and  the  assured  touching  any  loss  or  damage.  Now  it  is 
hereby  agreed  between  the  parties  hereto  that  the  matters  agreed  to 
be  referred  to  arbitration  by  the  aforesaid  clause  [  ]  of  the  said 

policy  shall  be  referred  to  the  award  of  [  ],  of  [  ],  barrister- 

at-law,  and  that  the  costs  of  the  said  reference  and  of  the  award  shall 
be  in  the  discretion  of  the  said  arbitrator,  and  that  in  all  other  respects 
the  reference  shall  be  subject  to  the  Arbitration  Act,  1889,  as  a  sub- 
mission made  by  consent  out  of  court. 

As  witness  the  hands  of  the  parties  the  day  and  year  first  above 
written. 

The  [  ]  Assurance  Corporation, 

[  1- 

Manager, 

A.  B. 


Witness, 

Witness, 

[  ]. 


Summons  for 
reference 
under  s.  13  of 
the  Arbitra- 
tion Act, 
1880. 


viri. 

In  the  High  Court  of  Justice.  [  ],  18     .     No.     . 

King's  Bench  Division. 
Master  [  ],  Master  in  Chambers. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

A.  \     Let  the  ["plaintiff's  "  or  "■  defendant's"]  solicitor  or  agent  attend 
V.  \  me  at  my  chambers  in  the  Royal  Courts  of  Justice  on  [         ]  next, 

B.  J  at  [  ]  of  the  clock  in  the  [  ]  noon,  to  show  cause  why  the 
question  or  questions  arising  in  this  action  [or  ' '  the  question  whether 
{state  the  question)  "  ]  should  not  be  referred  to  an  oflicial  referee  [or  "to 
.Mr.  X.  Y.  as  special  referee,"  or  "  to  a  special  referee  to  be  agreed  on 
by  the  parties,"  or  "named  by  the  master"]  for  inquiry  and  report, 
pursuant  to  the  Arbitration  Act,  1889,  s.  13.  [Such  other  terms  as  are 
deemed  advisable  may  be  added.] 
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IX. 

ICommence  as  in  the  preceding  form] — to  show  cause  why  all  the  Summons  for 
questions  and  issues  of  fact  and  of  account  [or  ''the  following  (question  ^^  ^if^^^-<±  ^^ 
or  issue  of  fact  or  account,  viz."  (setting  forth  the  question)],  arising  in  the  Arbitru- 
this  action  [or  "matter"],  should  not  be  ordered  to  be  tried  before  an  tion  Act, 
official  referee  [or  "  before  Mr.  X.  Y.  as  special  referee,"  or  "  before  a 
special  referee  to  be  agreed  upon  by  the  parties,"]  pursuant  to  s.  14  of 
the  Arbitration  Act,  1889.     [Add  any  reijuisite  terms.] 

Dated  the  [  ]  day  of  [  ],  a.d.  [  ]. 


X. 

In  the  High  Court  of  Justice. 
Chancery  Division. 

[Name  of  Judge.] 

[Or  "  In  the  Court  of  Appeal."] 

[Title  of  action  and  matter  and  reference  to  the  record,] 

Take  notice  that  this  Honourable  Court  will  be  moved  before  his  Notice  of 

lordship,  Mr.   Justice [or  before ]  [if  the  motion   is   to   he  niotion  to 

made  except  in  the  usual  court,  state  where],  on  the  [  ]  day  talJen^beforlj  ^ 

of  [  ],  at  eleven  o'clock  of  the  forenoon,  or  as  soon  after  referee  under 

as   counsel   can   be   heard,    by   Mr.    A.   B.,  counsel  on  the  part  of '^^  1'^  of  the 

the   above-named  plaintiff  [or  "defendant"],  that,  pursuant  to  the  a „j;  iggg 

Arbitration   Act,    1889,    s.    14,    it   may  be    referred    to   the   official 

referee  [or   "Mr.   X.  Y.  of   K.,   as  special   referee"],   to   take    the 

following  accounts  [here  specify  the  accounts],  and  that  in  taking  the 

said  accounts  no  settled  account  may  be  disturbed.    And  that  what, 

upon  taking  the  said  accounts,  may  be  reported  to  be  due  from  either 

of  the  said  parties  to  the  other  of  them,  may  be  ordered  to  be  paid  by 

the  party  from  whom  to  the  party  to  whom  the  same  shall  be  reported 

to  be  due,  within  one  calendar  month  after  the  date  of  the  report  of 

such  referee. 

Dated  this  [  ]  day  of  [  ], 

To  the  plaintiff  [or  "  the  defendant,"  or  "  Mr.  A.  B.,  solicitor  for  the 
plaintiff,"  or  "defendant,"  or  "  petitioner,"  or  "  respondent  "]. 


2d 
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Order  of 
reference 
under  s.  13  of 
the  Arbitra- 
tion Act, 
1889. 


XI. 


In  the  High  Court  of  Justice. 


[ 


]  Division. 


[ 


Master  in  Chambers. 
Between  [ 


[ 


],  18 


No. 


],  Plaintiff, 

and 

],  Defendant. 


Upon  hearing  [  ]  and  upon  reading  the  affidavit  of  [  ], 

filed  the  [  ]  day  of  [  ],  18     ,  and  [  ]  : 

It  is  ordered  that  the  following  question  arising  in  this  action, 
namely  [  ],  be  referred  for  inquiiy  and  rejjort  to  [  ], 

under  s.  13  of  the  Arbitration  Act,  1889,  and  that  the  costs  of  this 
application  be  [  ]. 

Dated  the  [  J  day  of  [  ],         (6). 


Order  of 
reference 
under  s.  14  of 
the  Arbitra- 
tion Act, 
1889  (c). 


XII. 

Upon  hearing  the  solicitors  on  both  sides,  and  upon  reading  the 
affidavit  of  [  ]  filed  herein  : 

It  is  ordered  that  the  whole  of  this  cause  be  tried  by  an  official 
referee  \or  by  A.  B.,  the  special  referee  or  arbitrator  agreed  upon  by 
the  parties]  who  shall  have  all  the  powers  of  certifying  and  amending 
of  a  judge  of  the  High  Court  of  Justice,  and  shall  direct  judgment  to 
be  entered,  and  otherwise  deal  with  the  whole  action  pursuant  to 
Order  XXX^I. 


Dated  the  [ 


]  day  of [ 


Order  of 
roftrence  of 
indictment. 

Jurors  dis- 
cliarjred,  or 
verdict  of 


XIII. 

In  the  High  Court  of  Justice. 
Kinjj's  Bench  Division. 

It  is  ordered  by  the  court,  by  and  with  the 
consent  of  the  prosecutors  and  defendants,  their 
counsel  and  solicitors,  that  the  jurors  be  dis- 
charged from  giving  a  verdict  [or  "  that  a 
verdict  of  guUty  be  entered  against  the  defen- 
jruilty  subject  dants  "],  subject  to  the  award,  order,  arbitrament,  and  determination 
to  award.  ^£  -^^  y_^  Esq.,   barrister-at-law  [when   a    verdict   of  guilty   has   betn 

entered,  add,  "  who  is  hereby  empowered  to  order  the  verdict  of  guilty 
to  be  set  aside,  and  a  verdict  of  not  guilty  to  be  entered  instead 
thereof  on  behalf  of  all  or  any  of  the  defendants,  and  "],  to  whom  all 


The  King  on  the 

prosecution  of 
A.  B.  and  another 

against  C.  D.  and 
twelve  others. 


(b)  This  form  is  taken  from  the 

form   given   by   the   llules    of  the 

Supreme      Court,      Appendix  K, 
No.  32. 


(c)  This  is  the  form  prescribed 
under  Ord.  LXI.  r.  33,  by  the 
practice  masters.  Appendix  K, 
No.  33a. 


ORDERS,   ETC.  403 

matters  in  difference  between  the  prosecutors  and  the  defendants,  or 

any  or  cither  of  tliem,  are  liereby  referred.     It  is  also  ordered,  tliat  the 

said  arbitrator  sliall  have  all  the  powers  of  certifying  and  amending  of 

a  Judge  of  the  High  Court  of  Justice.     And  it  is  also  ordered,   that  Costs  of  pro- 

the  costs  of  the  prosecution  and  defence,  and  of  the  reference  and  ^'t'ution  and 

award,  shall  be  in  the  discretion  of  the  said  arbitrator. 


XIV. 

Whereas  I,  A.  B.,  of  [  ],  received  notice  in  writing  from  the  Demand  of 

*'[  ]  Railway  Company  "  [or  the  promoters  of  the  jmhJic  undir-  arbitration  for 

taking,  naming  them  by  their  proper  tith],  that  they  required  for  the  undfT  tl 
puri)Oses  of  their  ''  railway  "  [or  other  public  undertaking']  the  lands  Lands  Clauses 
and  tenements  specified  in  the  said  notice,  comprising  the  lands  and  Consolidation 
tenements  specified  in  the  underwritten  schedule,  and  that  they  were 
willing  to  treat  for  the  purchase  of  the  same,  and  that  they  intended  to  ,)|,^ipe  lands 
take  the  same  pursuant  to  the  powers  given  to  them  by  certain  Acts  of  required. 
Parliament  (d).    And  whereas  the  said  "  company  "  [or  "  promoters  "J  Amount  of 
have  offered  me  the  sum  of  £  [  ],  and  no  more,  as  the  purchase-  e"mpt-'usation 

money  and  compensation  for  my  interest  in  the  lands  and  tenements  so 
intended  to  be  taken,  and  for  the  damage  that  may  be  sustained  by  me 
by  reason  of  the  execution  of  the  works  connected  with  the  said  ' '  rail- 
way "  [or  oiAer  79«iZ»/jc  undertaking'].  And  whereas  I  am  not  satisfied  Dispute 
with  that  amount,  and  do  not  agree  to  receive  and  accept  the  same  as  ''spectnig 
sufficient  compensation,  and  a  dispute  has  arisen  between  me  and  the 
said  "railway  company"  [or  other  promoters]  respecting  the  same.  [If 
no  sum  have  been  offered  hy  the  promoters,  leave  out  the  above  paragraph, 
and  say,  "and  whereas  a  dispute  has  arisen  between  me  and  the  said 
'  railway  company '  {cir  other  promoters)  respecting  the  amovuit  of  pur- 
chase-money and  compensation  to  be  paid  me  for  my  interest  in  the 
said  lands  and  tenements,  and  for  the  damage  that  will  be  sustained  by 
me  by  reason  of  the  execution  of  the  works  connected  with  the  said 
'  railway  '  (or  other  undertaking)  "J.  And  whereas  the  said  '^  company  " 
\or  "promoters"]  have  not  yet  issued  their  warrant  to  the  sheriff  to 
summon  a  jury  in  respect  of  such  lands  : — I  hereby  state  that  I  am  Statement  of 
interested  in  the  lands  and  tenements  set  out  and  described  in  the  first  interest  in  the 
division  of  the  said  schedule  as  tenant  in  fee  simple,  and  in  the  lands 
and  tenements  set  out  and  described  in  the  second  division  of  the  said 
schedule  as  tenant  for  years  of  the  same,  under  a  lease  from  H,  K.,  of 
[  ],  for  fourteen  years  from  "  Michaelmas  Day,  a.u.  1881  "  [or 

as  the  case  -may  be,  taking  care  to  show  the  interest  and  the  length  of  the 
term  unexpired].     And  I  claim  in  respect  of  such  my  interest  in  the  Amount  of 
said  lands  and  tenements  the  sum  of  £  [«  sum  exceeding  fifty  pMunds],  ei)mi)ensation 
as  purchase-money  and  compensation  ;    having  regard  not  only  to  the 
value  of  the  lands  and  tenements  so  intended  to  be  taken,  but  also  to 

(d)  See   P.   I.   eh.   3,   s.  5,  d.  3,       Lands   Clauses    Consolidation   Act, 
p.  75,  as  to  submissions  under  the       1846. 

2  D  2 
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Demand  of 
arbitration. 


Requesting 
promoters  to 
appoint  an 
arbitrator. 


Appointment 
of  arbitrator . 


the  damage  which  I  shall  sustain  by  reason  of  the  severing  of  the 
lands  and  tenements  intended  to  be  taken  from  my  other  lands  and 
tenements,  or  otherwise  injuriously  atfecting  such  other  lands  and 
tenements  by  the  exercise  of  the  powers  of  the  acts  above  referred  to, 
or  of  any  acts  incorporated  therewith.  And  I  hereby  give  notice  to 
the  said  "company  "  [or  "  promoters  "]  that  I  desire  to  have  the  amount 
of  such  compensation  settled  by  arbitration,  pursuant  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845.*  And  I  request  the  said 
"  company  "  [or  "  promoters  "  ]  to  concur  with  me  in  the  appointment 
of  a  single  arbitrator,  and  failing  such  concurrence,  to  nominate  and 
appoint  an  arbitrator  on  their  part,  to  whom,  together  with  an  arbi- 
trator to  be  appointed  and  nominated  by  me,  the  dispute  respecting 
the  amount  of  such  compensation  shall  be  referred.  [Instead  of  the 
concluding  words  of  this  form,  after  the  *  there  often  follows  an  appoint- 
ment of  an  arbitrator  by  the  landowner.  It  may  be  in  these  words: 
"  And  I  do  hereby  appoint  A.  B.,  of  (  ),  to  be  the  arbitrator  on 

my  part  to  settle  and  determme  the  amount  of  the  purchase-money 
and  compensation  to  be  paid  to  me  by  the  said  '  company '  (or  '  pro- 
moters')  in  respect  of  my  said  interest  in  the  aforesaid  lands  and 
tenements  so  intended  to  be  taken,  and  I  request  the  said  '  company ' 
{or  'promoters')  to  nominate  and  appoint  an  arbitrator  on  their 
part." 

The  [  ]  day  of  [  ],  a.d.  [  ]. 

A.  B. 
To  "  the  [  ]  Railway  Company  "  [or 

the  promoters  of,  &c.,  as  the  case  may  be']. 

Schedule.     [Here  speciaUy  describe  the  lands.] 


Demand  of 
arbitration 
respecting 
compensation 
for  premises 
injured  by 
making  a 
railway,  &c. 


XV. 

(e)  Whereas  I,  A.  B.,  am  ''  the  owner  in  fee  of  a  certain  messuage 
and  premises  called  [  ],  with  the  appurtenances  "  [or  "  possessed 

of  a  certain  farm  and  premises,  with  the  appurtenances,  called  (  ), 
for  the  residue  yet  unexpired  of  a  term  of  fourteen  years,  from 
Michaelmas,  1881  "],  [or  otherwise  describe  the  particular  premises  and 
the  interest  of  the  party],  situate  at  [  ],  in  the  parish  of  [  ], 

in  the  county  of  [  ].     And  whereas  my  said  lands  and  premises 

have  been  injuriously  affected  by  the  execution  of  the  works  of  the 
[here  state  the  name  of  the  railway  or  other  public  undertaking]  in  the 
manner  following,  that  is  to  say  [here  state  shortly  the  nature  of  the 
injury].  And  whereas  I  am  entitled  to  compensation  in  respect  of  such 
injury.  And  whereas  you  [the  raihvuy  company  or  the  promoters]  have 
not  made  me  satisfaction  for  the  same:— I  hereby  give  you  notice, 
that  I  claim  the  sum  of  £  [a  sum  exceeding  fifty  pounds]  as  compensa- 
tion for  the  aforesaid  injury  ;  and  that  unless,  within  twenty-one  days 


(f)  Sec  8  &  9  Vict.  c.  18,  s.  68. 
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after  the  receipt  of  this  notice,  you  pay  the  said  amount,  or  enter 
into  a  written  agreement  to  pay  the  same,  I  desire  to  have  the  amount 
of  such  compensation  settled  by  arbitration,*  and  request  you  to  con- 
cur with  me  in  the  appointment  of  a  single  arbitrator,  or  to  appoint  an 
arbitrator  on  your  part,  to  whom,  together  with  an  arbitrator  to  be 
appointed  by  me,  the  question  as  to  compensation  shall  be  referred. 
\^If  the  party  appoint  an  arbitrator  at  once,  he  may,  instead  of  the  con' 
cludincj  words  after  the  *  insert  the  appointment  as  in  the  last  form.} 

The[  ]dayof[  ],  a.d.  [  ]. 

A.  B. 

To  [the  [  ]  railway  company  or  other  promoters']. 


XVI. 

ToR.  L.  P.,of[  ].  Notice  of 

I,  the  undersigned  G.  P.,  outgoing  tenant  of  the  V.  Farm,  in  the  claim  under 
county  of  [  ],  hereby  give  you  notice  that  I  intend  to  claim  jji^i,jiii„g 

and  do  hereby  claim  compensation  for  unexhausted  improvements,  pur-  Act,  1883. 
suant  to  the  provisions  of  the  Agricultural  Holdings  (England)  Act, 
1883,  in  respect  of  certain  improvements  made  upon  my  holding  at 
the  V.  Farm,  situate  as  aforesaid,  of  which  I  am  outgoing  tenant 
and  of  which  you  are  landlord,  and  which  I  hold  under  you  by 
virtue  of  an  agreement  dated  [  ].     And  I  further  give  you  notice 

that  the  particulars  and  the  amount  of  my  claim  for  unexhausted 
improvements  as  aforesaid  are  specified  in  the  schedule  hereunto 
annexed. 

As  witness  my  hand  this  [  ]  day  of  [  ]. 

G.  P. 

SCHEDULE. 

For  unexhausted  improvements  made  by  outgoing  tenant  of  the 
V.  Farm  during  the  year  Michaelmas,  1896,  to  Michaelmas, 
1897,  as  specified  in  Part  III.,  First  Schedule,  of  the  Agricultural 
Holdings  (England)  Act,  1883. 

£    s.    d. 

22.  For  application  to  land  of  purchased  artificial 
manures,  namely,  50  cwt.  dissolved  bones  13?.  15s. 

Proportion  thereof  claimed,  one-half 6  17     6 

23.  For  consumption  on  holding  by  cattle,  sheep,  or  pigs, 
of  cake  or  other  feeding  stuffs  not  produced  on  the 
holding,  namely,  8  tons  cake,  cost 44?.  16.s.  6'^. 

Part  claimed,  one-third 14  18  10 

And  10  bags  of  Indian  meal,  cost  ol.  os.,  and  other 
meal,  1?.  Is.  ;  total  6Z.  6s. 

Part  claimed  110 

Total  of  claim 22  17     4 
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XVII. 

Appointment  Whereas,  under  the  provisions  of  the  North  Staffordshire  Railway 

of  arbitrator     (Pottery   line)    Act,    1846,    and    the    North     Staffordshire    Railway 

Lands  Clauses  (Churnet  \'alley  line)  Act,  1876,  and  of  certain  other  acts  incorporated 

Cousolidation  therewith,  the  North  Staffordshire  Railway  Company  are  entitled  to 

■^^^-  take,  and  have  given  due  notice  in  writing  to  Messrs.  J.  H.,  S.  B,,  and 

Recital:  j   q. ^  ^f  [■  j^  i^  the  county  of  Stafford,  coalniasters,  that  they 

required  require  for  the  purpose  of  the  railway  part  of  a  certain  wharf,  land  and 

tenements,  situate  in  the  parish    of    Stoke-upon-Trent,  in    the    said 

county  ;  in   which   the   said  Messrs.   J.    H.,   S.  B.,    and  J.  G.,  are 

interested   [state   the  interest]:    which  said   land   and  tenements   are 

specifically  described   in  the    said    notice,  and    also  in  the  "  under- 

Comiieusation  written  "  [or  "annexed"]  schedule;  and  whereas  the  said  company 

diierea,  have  offered  to  the  said  Messrs.  J.  H.,  S.  B  ,  and  J.  G.,  the  sum  of 

£[  ],  as  compensation  in  respect  of  the  said  land  and  tenements ; 

and  whereas  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.  are  not  satisfied 

Demand  of       therewith,  and  have  required  that  the  amount  of  such   compensation 

arbitratiou.       should  be  determined  by  arbitration  (/)  ;  now  these  presents  witness, 

that  "  the  said  North  Staffordshire  Railway  Company  "  [or  "  the  said 

Messrs.  J.  H.,  S.  B.,  and  J.  G."]  pursuant  to  the  provisions  of  the 

said  recited  acts,  and  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 

of  the  other  acts  incorporated  with  the  said  recited  acts,  do  hereby 

Appdintment    appoint  "  G.  M. D.  of  [  ],  in  the  said  county,  mining  agent"  [or 

of  arbitrator,     uj    ^    g_^  ^f   (  ^  -j^  ^1^^  g^^-^j  county,  surveyor "],  to  be  an 

Subject-  arbitrator  to  settle  and  determine  the  amount  of  purchase-money  and 

matter  of  compensation  to   be    paid  by  the   said  North    Staffordshire  Railway 

Company  to  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  in  respect  of 
their  interest  in  the  said  land  and  tenements  so  intended  to  be 
taken  as  aforesaid,  and  for  the  damage  that  may  be  sustained 
by  them  by  reason  of  the  execution  of  the  works  of  the  said 
railway ;  the  said  arbitrator  having  regard  not  only  to  the  value 
of  the  land  and  tenements  so  intended  to  be  taken,  but  also  to  the 
damage,  if  any,  to  be  sustained  by  the  said  INIessrs.  J.  H.,  S.  B., 
and  J.  G.,  by  reason  of  the  severing  of  the  land  and  tenements  so 
intended  to  be  taken  from  the  other  lands  and  tenements  of  the  said 
Messrs.  J.  H.,  S.  B.,  and  J.  G.,  or  otherwise  injuriously  affecting  such 
other  lands  and  tenements  by  the  exercise  of  the  powers  of  any  of  the 
said  acts. 
Dated  this  [  ]  day  of  [  ],  a.  d.  [  ]. 

W.  T.  C.'>  Directors  of  the  North  Staffordshire 
J.  R.     J  Railway  Company. 

[0?-,  O.  P.,  Secretary  of  the  North  Staffordshire 
Railway  Comjiany.] 
[Or,  tvhen  the  (ippolritmcnt  is  hy  the  landorvners.]  J.  H. 

S.  B. 
Scliedule.  Seliedule  to  the  above  J.  G. 

[/fere  specified! I y  describe  the  2'i'emiscs  to  he  ta/ccn.] 

(/)  See   P.   T.   cli.    .3,  s.  5,  d.  3,       Lands    Clauses   Consolidation   Act, 
p.  75,  as  to  submissions  under  the       1845. 
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XVIII. 

In  pursuance  of  the  provisions  of  the  East  and  West  India  Docks  Ai)])ointment 

and    Birminf^liam   Junction  Railway    Act,   1846,   and   of  the   Lands  f  '"'^itnvtor 

1    ,  -,11^  1  ''y  '^  railway 

Clauses  Consolidation  Act,  1845,  nicorporated  therewith,  the  East  and  ccjmpany 

West  India  Docks  and  Biruiinghani  Junction  Railway  Company  do,  by  under  the 
this  writing  under  the  hand  of  their  secretary,  nominate  and  appoint  (^llng^'^u^l^'t^on^ 
E.  F.,  of  [  ],  land  surveyor,  to  be  the  arbitrator  on  their  behalf,  Act. 

in  a  question  of  disputed  conipensasion,  to  be  made  by  the  said  com- 
pany to  J.  L.,  of  [  ],  in  the  county  of  Middlesex,  for  his  interest 
[here  state  the  interest  thus,  "  as  tenant  in  fee  simple  in  possession  ; "  or 
"  as  tenant  under  a  lease  for  seven  years  to  expire  at  Michaelmas, 
1890  ;  "  or  as  the  case  may  he\  in  the  lands  and  hereditaments  specified 
in  the  schedule  hereunder  written  (which  are  required  to  be  purchased 
by  the  said  company),  and  for  the  damage  to  be  sustained  by  the  said 
J.  L.  in  the  execution  of  the  works  of  the  said  railway. 

Dated  the  [  ]  day  of  [ 

and  [  ]. 


],  one  thousand  nine  hundred 

H.  C, 

Secretary  to  the  said  company. 


Schedule  above  referred  to. 


A  piece  or  parcel  of  land  as  now  staked  and  set  out  for  the  purposes 
of  the  before-mentioned  railway  ;  together  with  all  houses,  buildings, 
timber  and  other  trees,  hedges,  fences,  ways,  rights,  members,  and 
appurtenances  thereto  belonging,  situate  and  being  in  the  parish  of 
St.  John,  South  Hackney,  in  the  county  of  Middlesex  ;  and  containing 
by  admeasurement  one  acre,  two  roods,  and  nineteen  perches,  or  there- 
abouts, be  the  same  a  little  more  or  less  ;  being  part  of  several  closes 
or  parcels  of  land  and  hereditaments  comprised  in  the  plan  of  the  said 
railway,  deposited  with  the  clerk  of  the  peace  for  the  county  of  Middle- 
sex, and  referred  to  by  the  before-mentioned  act  of  parliament,  and 
described  in  the  book  of  reference  deposited  with  the  said  plan,  and 
also  referred  to  by  the  said  act  as  under. 

Parish  of  St.  John,  South  Hackney,  in  the  county  of  Middlesex. 


No.  on  Plan. 

Description  of 
Property. 

Owner  or  Reputed 
Owner. 

Lessee. 

Occupier. 

35 

Pasture. 

The  Eev.  T.  M. 
and  J.  L. 

J.  L. 
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Appointment 
of  single 
arbitrator  to 
act  for  both 
parties,  the 
promoters 
refusing  to 
appoint  an 
arbitration. 

Eecital : 
notice  lands 
required. 

Dispute  as  to 
amount  of 
compensation 


Notice 
demanding 
arbitration 
and  appoint- 
ment of 
arbitrator. 


Failure  of 
promoters  to 
appoint. 

Ajipointmont 
of  arbitrator 
to  act  for 
Ixjtli  parties. 


XIX. 

Whereas  the  "  [  ]  Railway  Company  "  [or  other  promoters,  as 

the  case  may  he'],  lately  gave  me  notice  in  writing  that  they  required  to 
take,  for  the  purposes  of  their ' '  railway  "  [  or  other  undertaking  follow- 
ing the  terms  of  notice'],  certain  lands  and  tenements  specified  in  the 
said  notice,  and  in  the  underwritten  schedule. 

And  whereas  a  dispute  arose  between  me  and  the  said  "  [  ] 

Railway  Company"  \or  "promoters"]  respecting  the  amount  of 
purchase-money  and  compensation  to  be  paid  to  me  by  them,  for  my 
interest  [state  the  interest  as  in  the  previous  forni]  in  the  said  lands  and 
tenements,  and  for  the  damage  that  might  be  sustained  by  me  by 
reason  of  the  execution  of  the  works  of  the  said  "railway  "  \or  other 
undertaking"] ;  having  regard  not  only  to  the  lands  and  tenements  so 
intended  to  be  taken,  but  also  to  the  damage,  if  any,  to  be  sustained 
by  me  by  reason  of  the  severing  of  the  lands  and  tenements  so  intended 
to  be  taken  from  my  other  lands  and  tenements,  or  otherwise  injuriously 
affecting  such  other  lands  and  tenements  by  the  exercise  of  the  powers 
given  them  by  the  Lands  Clauses  Consolidation  Act,  1845,  or  by  their 
special  act,  or  by  any  act  incorporated  therewith. 

And  whereas,  before  they  issued  their  warrant  to  the  sheriff  to 
summon  a  jury  in  respect  of  such  lands  and  tenements,  I  served  them 
with  a  notice  in  writing,  signifying  my  desire  to  have  the  amount  of 
such  compensation  settled  by  arbitration,  and  stated  in  such  notice  the 
interest  in  respect  of  which  I  claimed  compensation,  and  the  amount 
of  compensation  which  I  claimed,  and  requested  them  by  such  notice 
to  appoint  an  arbitrator  to  determine  such  dispute,  and  stated  in  such 
notice  the  matter  required  to  be  referred  to  arbitration.  And  whereas 
I  appointed  J.  H.  B.,  of  [  ],  to  be  an  arbitrator  to  determine 

such  dispute,  and  notified  such  appointment  to  the  said  "company" 
{or  "promoters"].  And  whereas  the  space  of  fourteen  days  has 
elapsed  since  the  said  dispute  arose,  and  since  the  service  of  the  afore- 
said request  in  writing,  and  since  the  appointment  by  me  of  such 
arbitrator,  and  the  notification  thereof  to  the  "  company"  [or  "pro- 
moters "] ;  and  the  said  "  company  "  [or  "  promoters  "]  have  failed  to 
appoint  an  arbitrator  :  I  now  hereby,  in  pursuance  of  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  of  the  acts  above  referred 
to,  appoint  the  said  J.  H.  B.  to  act  on  behalf  both  of  me  and  of  the 
said  company,  in  hearing  and  determining  the  said  dispute. 

Dated  the  [  ]  day  of  [  ],  a.d.  [  ]. 

A.  B. 
-Schedule. 
[Here  specify  the  lands,  as  in  the  original  appointment  of  the  arbitrator.] 
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{(j)  Whereas  the  [the  [  ]  railway  company  or  other  promoters  Appointment 

of  the  undertakinrj]  "  in  consequence  of  my  absence  from  tlie  kingdom  "  p  arbitrator 
\or  ' '  in  consequence  of  my  not  having  been  found  by  them  "j,  pro-  y^tiafiod  with 
cured  a  valuation  to  be  made  under  the  Lands  Clauses  Consolidation  surveyor's 
Act,  1845,  of  the  compensation  to  be  paid  in  respect  of  my  estimated  valuation, 
interest  in  the    lands  and    premises    described  in    the  underwritten 
schedule ;  and  have  deposited  the  amount  of  such  valuation,  being  the 
sum  of  £[       ],  in  the  Bank  of  England,  pursuant  to  the  provisions  of 
the  above  statute  :    and  whereas  I  am  dissatisfied  with  such  valuation, 
and  have  given  the  said  \railtoay  company  or  jjromoters]  due  notice  in 
writing,  requiring  that  the  question  of  such   compensation  shall  be 
submitted  to  arbitration,  and  calling  upon  them  to  appoint  an  arbi- 
trator : — I  hereby  appoint  O.  P.,  of  [  ],  an  arbitrator,  to 
determine  whether  the  said  sum  so  deposited  as  aforesaid  by  the  said 
[the  railway  company  or  other  promoters],  was  a  sufficient  sum  ;    or 
whether  any,  and  what  further  sum,  ought  to  be  paid  or  dej)osited 
by  them. 

The[  ]dayof[  ],  a.d.  [  ]. 

A.B. 


XXI. 

We,  the  within-named  U.  V.  and  X.  Y.,  do  hereby  nominate  and  Appointment 
appoint  Q.  R..,  of  [              ],  to  be  the  umpire,  pursuant  to  the  within-  f  f  umpire  by 

contained   provisions.      As  witness  our  hands  this   [  ]  day  iQ^joj-ggfj  on 

of  [  ],  A.D.  [  ]  (A).  submission. 

Witness,  U.  V 

O.  P.  X.  Y. 


XXII. 

Pursuant  to  the  powers  given  to  us  "  by  an  agreement  of  reference,  Appointment 
made  on  the  [  ]  day  of  [  ],  by  A,  B.,  of  [  ],  of  an  umpire 

and  C.  D.,  of  [  ],  respectively,  we,  the  thereby  appointed  ^^  arbitrators. 

arbitrators,   do  by  these  presents  nominate  and  appoint  Q.   B.,   of 
[  ],  to  be  the  umpire,  according  to  the  provisions  of  the  above- 

mentioned   "  agreement   of  reference."     As  witness   our   hands  this 
[  ]  day  of  [  ]. 

Witness,  U.  V. 

O.  P.  X.  Y. 

{g)  See  8  and  9  Vict.  c.  18,  ss,  58,  {h)  See  P.  II.  ch.  4,  s.  4,  p.  172, 

59,  64,  65.  as  to  appointing  an  umpire. 
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XXIII. 


jMaster's 
order  ap- 
l)ointing 
umpire 
under  the 
Arbitrati(jii 
Act,  1881.». 


In  tlie  High  Court  of  Justice. 
King's  Bench  Division. 


Master  in  Chambers. 


In  the  matter  of  an  arbitration 
between  J.  L.,  appellant,  and 
The  Churchwardens  and  Over- 
seers of  the  Poor  of  the  parish 
of  S.,  in  the  county  of  L. ,  and 
J.  T.,  coal  proprietor,  and  R. 
F.,  coal  proprietor,  and  L.  D., 
flour  dealer,  respondents. 


Dated  the  [ 


]  day  of [ 


Upon  hearing  counsel  for  the 
appellant  and  for  the  respondents 
[except  J.  T.  and  R.  F.]  ;  and  upon 
reading  the  aflidavits  of  the  appel- 
lant and  the  aflidavits  of  A.  B.,  of 
C.  D.,  and  of  E.  F.  ;  I  do  order  that 
T.  T.,  Esq.,  barrister-at-law,  be 
appointed  the  umpire  herein,  pur- 
suant to  the  Arbitration  Act,  1889. 


],  A.D.  [ 


]• 


J.  T.  C. 


Appointment 
of  umpire 
by  the  arbi- 
trators under 
the  Lands 
Clauses 
Consolidation 
Act. 


XXIV. 

We, — the  undersigned  G.  M'D.,  of  [  ],   in  the  county  of 

Stafford,  mining  agent,  appointed  an  arbitrator  by  and  on  behalf 
of  the  North  Staflbrdshive  Railway  Company  ;  and  the  undersigned 
J.  H.  B.,  of  [  ],  in  the  said  county,  surveyor,  appointed  an 

arbitrator  by  and  on  behalf  of  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  pur- 
suant to  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  North  Staflbrdshire  Railway  (Pottery  line)  Act,  1846,  and  the 
North  Staflbrdshire  Railway  (Chimiet  Valley  line)  Act,  1846,  and  of 
the  other  acts  incorporated  with  the  two  last  recited  acts;  to  settle  and 
determine  the  amount  of  purchase-money  and  compensation  to  be  paid 
by  the  North  Staffordshire  Railway  Company  to  the  said  Messrs.  J.  H., 
S.  B.,  and  J.  G.  in  respect  of  their  interest  \_here  state  the  interest  as  in 
Form  XIV."]  in  the  lands  and  hereditaments  specifically  described  in 
tlie  underwritten  schedule,  intended  to  be  taken  by  the  said  company 
for  the  purposes  of  their  railway,  and  in  respect  of  the  damage  to  be 
sustained  by  them  by  reason  of  the  execution  of  the  works  of  their 
railway :  regard  being  to  be  had  by  us,  not  only  to  the  value  of  the 
said  lands  and  hereditaments  so  intended  to  be  taken,  but  also  to  the 
damage,  if  any,  to  be  sustained  by  the  said  Messrs.  J.  H.,  S.  B.,  and 
J.  G.,  by  reason  of  the  severing  of  the  lands  and  hereditaments  so 
intended  to  be  taken  from  the  other  lands  and  hereditaments  of  the 
said  Messrs.  .J.  H.^  S.  B.,  and  J.  G.  ;  or  otherwise  injuriously  afl'ectiny 
such  other  lands  and  hereditaments  by  the  exercise  of  the  powers  of 
any  of  the  acts  above  referred  to : — do  hereby,  before  entering  upon  the 
matters  referred  to  us,  nominate  and  appoint  A.  L.  B.,  of  [  ], 

in  the  county  of  Lancaster,  mine  agent,  to  be  the  umpire  in  the  matter 
of  the  said  arbitration,  pursuant  to  the  provisions  of  the  Lands  Clauses 
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Consolidation  Act,  1845.     As  witness  our  hands  this  [  ]  day  of 

[  ],  A.D.  [  ]. 


Schedule.     [Here  specify  the  ?a?it7.s.] 


G.  M'D. 
J.  H.  B. 


XXV. 

Wliereas  the  arbitrators  appointed  by  the  [jitate  the  name  and  title  of  Apjxuntmont 

the  raihcay  company,  07-  jn'omotcrs  of  the  public  undertakiny]  and  A.  B.,  ?*  umpire  by 

respectively,  j^ursiiant  to  the  Lands  Clauses  Consolidation  Act,  1845,  jj^ard  of 

and  the  \_here  state  the  special  acf]  ;  to  settle  and  determine  the  amount  Trade  under 

of  purchase-money,  and  compensation  to  be  paid  by  tlie  said  [raihcay  J^'®  1-ands 

_  •iAT-fc*  i_fi'*x        A.  Clauses  L'On~ 

company  or  the  promoters]  to  the  said  A.  B.,  in  respect  ot  his  interest  solidatiou 

{the  interest  should  be  statrd  as  in  Form  XIV.,  or  may  be  specified  in  the  Act. 
schedulel  in  the  lands  and  premises  specifically  described  in  the  under- 
written schedule,  intended  to  be  taken  by  the  said  [raihvay  comjKiny  or 
the  jwomoters']  for  the  purposes  of  their  [the  undertaking'],  and  in  respect 
of  the  damages  to  be  sustained  by  him  by  reason  of  the  execution  of 
the  works  of  the  said  [railway  or  undertahlncf]  ;  having  regard  not  only 
to  the  lands  and  premises  so  intended  to  be  taken,  but  also  to  the 
damage  (if  any)  to  be  sustained  by  the  said  A.  B.,  by  reason  of  the 
severing  of  the  lands  and  premises  so  intended  to  be  taken  from  the 
otlier  lands  and  premises  of  the  said  A.  B.,  or  otherwise  injuriously 
affecting  such  other  lands  and  premises  by  the  exercise  of  any  of  the 
powers  of  the  said  acts;  "have  refused"  [or  "have  for  seven  days 
after  request  from  the  said  (the  promoters  or  the  landowner,  as  the  case 
may  he)  neglected  "]  to  appoint  an  umpire,  and  whereas  ai^plication 
has  been  made  by  the  said  [the  promoters  or  the  landowner,  as  the  case 
may  he]*  unto  us,  O.  P.  and  Q.  R.,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  county  of  [county  in  which  the  lands  are 
situated],  assembled  and  acting  together,  and  not  being  interested  in 
the  matter,  to  appoint  an  umpire  : — we,  the  said  O.  P.  and  Q.  R., 
being  such  justices  as  aforesaid,  and  so  assembled  and  acting  together, 
and  not  being  interested  in  the  matter,  do  hereby  appoint  [in  the  case 
if  a  railvoay  company,  where  the  appointment  is  to  he  hy  the  Board  of 
Trade  (i),  substitute  for  the  sentence  after  the  asterisk,  "to  the  Board  of 
Trade  to  appoint  an  umpire,  the  said  Board  do  hereby  appoint "] 
S.  T.  of  [  ],  to  be  the  umpire  to  determine  the  matter  of  the 

said  arbitration,  pursuant  to  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1845. 

■     The[  ]dayof[  ],  a.d.  [  ]. 

O.  P.  \  .Justices  of  the  Peace,  acting  in  and 
Q.  R.  /     for  the  county  of  [  ]. 

[Or  signature  of  secretary  or  other  appointed  officer  of  the 
Board  of  Trade.] 
Schedule.     [Here  specifically  describe  the  lands,  &c.] 

(i)  P.  II.  ch.  4,  s.  4,  d.  1,  p.  17i. 
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Notice  to  the 
company  of 
appointment 
of  arbitrator 
by  the 
claimants. 


To  the  D 
concern. 


XXVI. 

Waterworks  Company,  and  all  others  whom  it  may 


We,  the  undersigned  C.  P.,  E.  P.,  and  J.  G.  P.,  of  [  ],  in  the 

county  of   [  ],    paper   makers    and   stainers,   send   greeting. 

Whereas  we  the  said  C.  P.,  E.  P.,  and  J.  G.  P.  are,  and  from  the  time 
of  the  execution  of  the  works  by  you  the  said  company  hereinafter 
mentioned  continually  have  been  the  occupiers,  under  a  lease  for  [  ] 
years  yet  unexpired  \_or,  as  the  case  may  he,  "the  owners  in  fee"]  of 
certain  lands,  tenements,  hereditaments,  and  premises,  that  is  to  say, 
of  a  certain  paper-mill  and  premises  called  the  H  Paper  Works,  in 
the  township  of  [  ]  in  the  parish  of  [  ],  in  the  county  of 

[  ],  and  we  have  been  during  all  the  time  aforesaid,  and  still 

are,  carrying  on  the  business  of  paper  makers  in  co-partnership  in  the 
said  mill  and  premises  lomit  this  last  paragraph  if  the  claim  is  hy 
owners  not  in  occupation'],  and  have  been  during  all  the  time  aforesaid, 
and  are  as  such  occupiers  [  or  "owners"]  of  the  said  paper-mill  and 
premises  entitled  [if  the  claim  is  by  owners,  insert  "  for  ourselves  and 
the  occupiers  of  the  said  mill  and  premises  "]  to  the  full  enjoyment  of 
the  water  of  a  certain  stream  called  Wendale  Brook,  which  used  to  flow 
and  still  of  right  ought  to  flow  through  and  pass  the  said  paper-mill 
and  premises,  and  the  water  of  which  said  stream  we  ["and  the 
occupiers  aforesaid  "]  were  and  are  entitled  to  use,  and  did  u-e,  and  do 
use  for  the  purposes  of  the  said  paper-mill.  And  whereas  by  reason  of 
you  the  said  company  having  under  the  authoi'ity  of  the  said  D 
Waterworks  Act,  made  and  constructed  and  from  thence  continually 
maintained  certain  reservoirs  and  works^  and  having  by  reason  thereof 
from  the  time  of  such  construction  permanently  diverted  and  abstracted 
part  of  the  water  of  the  said  stream,  and  obstructed  and  interfered  with 
the  enjoyment  by  us  [and  the  occupiers  aforesaid]  of  the  water  of  the 
said  stream,  and  injured  and  deteriorated  sucli  water,  the  said  paper- 
mill  and  premises  and  the  beneficial  occupation  thereof  by  us  for  the 
purposes  aforesaid  have  been  and  are  thereby  injuriously  aff'ected,  and 
the  value  of  the  said  paper-mill  and  premises  has  been  and  is  greatly 
diminislicd.     And  whereas  we  did  on  the  [  ]  day  of  [  ],  in 

pursuance  of  the  powers  and  provisions  of  the  said  first-mentioned  act, 
give  you  the  said  company  notice  in  writing  that  we  as  such  occupiers 
[or  "as  such  owners"]  as  aforesaid,  demanded  as  and  for  compensation 
for  such  injury  the  sum  of  £5000,  and  we  in  such  notice  desired  that 
in  the  event  of  you  the  said  company  being  unwilling  to  pay  the  said 
sum,  and  of  you  the  said  company  neglecting  or  declining  to  enter  into 
a  written  agreement  for  that  purpose  within  twenty-one  days  after  the 
receipt  of  the  said  notice  by  you  the  said  company,  to  have  the  amount 
of  such  compensation  settled  by  arbitration  according  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845.  And  whereas  you  the  said 
company  have  not  paid  the  said  amount  of  compensation  so  claimed  by 
us  as  aforesaid,  and  have  neglected  to  enter  into  any  written  agreement 
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to  pay  the  said  amount  of  compensation,  altliough  more  than  twenty- one 
days  have  elapsed  since  the  receipt  of  the  said  notice  by  you  the  said 
company,  and  have  not  agreed  witii  us  in  the  appointment  of  a  single 
arbitrator  to  settle  the  same  :  Now,  therefore,  know  ye  that  we  the  said 
C.  P.,  E.  P.,  and  J.  G.  P.,  for  the  purpose  of  causing  all  questions  and 
disputes  between  us  and  you  the  said  company  respecting  the  said  com- 
pensation so  clainied  by  us  as  aforesaid  to  be  settled  by  arbitration  in 
pursuance  of  the  said  D  Waterworks  Act,  and  the  provisions  of 

the  Lands  Clauses  Consolidation  Act,  1845,  and  of  the  several  other 
acts  incorporated  with  the  D  Waterworks  Act,  do  hereby  on  our 

part  and  behalf  nominate  and  appoint  A.  B.,  of  [  ],  in  the  county 
of  [  ],  consulting  engineer,  to  be   an   arbitrator  to  settle   and 

determine  all  the  questions  and  disputes  between  you  the  said  company 
and  us  respecting  the  said  compensation  so  claimed  by  us  as  aforesaid, 
and  to  settle  and  determine  the  amount  of  such  compensation  to  be  paid 
by  you  the  said  company  to  us  for  damage  which  we  have  sustained 
and  also  for  the  damage  which  we  may  sustain  for  or  by  reason  of  such 
injuries  ss  aforesaid  or  otherwise  by  reason  of  the  said  works  having 
been  executed  by  you  as  aforesaid,  and  to  be  an  arbitrator  by  us  on  our 
part  hereby  nominated  and  appointed  to  act  in  the  business  of  the  said 
arbitration  in  all  respects  according  to  and  in  pursuance  of  the  provisions 
of  the  said  acts,  in,  about,  and  for  the  settlement  and  determination  of 
all  questions,  disputes,  and  matters  respecting  the  premises  aforesaid  ; 
and  we  hereby  request  you  the  said  company  to  nominate  and  appoint 
an  arbitrator  on  your  behalf  to  act  in  respect  of  the  compensation, 
damage,  matters,  and  premises  aforesaid. 

Dated  the  [  ]  day  of  [  ],  a.d.  [  ]. 

C.  P. 
E.  P. 
J.  G.  P. 


XXVII. 

At  the  General  Quarter  Sessions  of  the  peace  held  by  adjournment  Order  of 
at  Preston,  in  and  for  the  county  palatine  of  Lancaster,  on  the  [  ]  reference 

day  of  [  ],  in  the  year  of  our  Lord  one  thousand  nine  hundred  of^Ou^rter^^ 

and  [  ],  upon  the  appeal  of  J.  L.  against  the  rate  or  assessment  Sessions, 

made  for  the  relief  of  the  poor  of  the  parish  of  S.  in  the  said  county  at  pursuant  to 
[  ]  in  the  pound,  on  the  [  ]  day  of  [  ]  last,  and  Yid  c  45 

allowed  on  the  [  ]  day  of  [  ]  last,  in  which  appeal  the 

churchwardens  and  overseers  of  the  poor  of  the  said  parish  were 
respondents,  being  brought  before  the  court,  it  is  ordered  by  the  court, 
with  the  consent  of  the  parties,  that  the  matters  of  such  appeal  be 
referred  to  arbitration  of  J.  F.,  of  [  ],  gentleman,  ajjpointed  on 

behalf  of  the  respondents,  and  to  F.  D.,  of  [  ],  land  agent, 

appointed  on  behalf  of  the  appellant,  in  the  manner  and  on  the  terms 
following,  that  is  to  say,  that  before  entering  upon  the  reference  the 
arbitrators  shall  appoint  an  umpire,  and  in  case  the  said  arbitrators 
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cannot  agree  upon  an  award,  then  the  mattei's  shall  be  referred  to  the 
umpirage  of  such  umpire,  and  that  the  costs  of  tlie  appeal  be  in  the 
discretion  of  the  Court  ~  of  Quarter  Sessions,  and  the  costs  of  the 
reference  and  award  be  in  the  discretion  of  the  said  arbitrators  or 
umpire.  And  it  is  further  ordered,  by  the  like  consent,  that  the 
parties  if  examined,  and  the  witnesses,  shall  be  examined  upon  oath  ; 
and  that  the  said  parties  shall  produce  before  the  said  arbitrators  all 
books,  deeds,  papers  and  writings  relating  to  the  matters  in  difterence 
between  them,  as  the  arbitrators  shall  require  (k). 

X.  Y. 
Clerk  of  the  Peace. 
On  the  motion  of  Mr.  H. 

By  the  Court. 

{k)  See  P.  I.  ch.  3,  s.  5,  d.  2,  p.  li. 
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XXVIII. 


B.  plaintiff, 

V. 

D.  defendant. 

Or 

In  the  matter  of  the 

arbitration  between 

A.  B.  and  C.  D. 

[Amj.  24,  19     .] 


I  appoint  \Mondaij\  the  [fifth]  day  of  Appointment 
r  c,     ,      1     1  i.    r  T         -it-     ior  a  meetiuf' 

yHieptember\  next,   for  proceeding   m  this  j^^  ,^x  ^j^^      ° 

reference  (or  inquiry  directed  by  the  order  ret'L-rence. 
of  reference  dated  the  [        ]  day  of  [        ]), 
at  the  hour  of  {i'levcii]  o'clock  \in  the  fore- 
noon'], at  [the  Guildhall  Coffee  House,  King 
Street,  Cheapside]  (l). 


X.  Y. 

Arbitrator. 


To  Messrs.  E.  and  F.,  solicitors  for  A.  B., 
and  to  Mr.  G.  H.,  solicitor  for  C.  D. 
[or  to  the  party,  if  appearing  in  person]. 


XXIX. 

B.  ,       I   appoint  [Monday],  the   [third]  day   of   [January]  next,   for  Ai>poinfment 
V.  {  proceeding  in  this  reference,  at  the  hour  of  [eleven  o'clock  in  the  ^'i^ji  notice, 
D.  J  forenoon],  at  [the  Guildhall   Coffee  House,  King  Street,  Cheapside]  :  p^I^cled'^ex'' '^^ 
and  I  give  notice  that  in  case  "either  party"  [if  one  party  only  he  parte. 
delaying,  say,  "you,  A.  B,"]  fail  to  attend  without  having  previously 
shown  to  me  good  and  sufficient  cause  "for  his  absenting  himself  "  [or 
"for  your  absenting  yourself  "],  I  shall,  at  the  request  of  "  the  other 
party  "  [or  "  C.  D."]  if  present,  go  on  with  the  reference  ex  parte. 

The[  ]dayof[  ],  a.d.  [  ]. 

X.  Y. 
To  Messrs.  A.  B.  and  C.  D. 
[or  to  Mr.  A.  B.] 


XXX. 

The  evidence  which  you  shall  give  before  me,  the  arbitrator,  touching  Form  of  oatli 
the  matters  in  difference  in  this  reference,  shall  be  the  truth,  the  whole  ['^  ^'^  adminis- 
truth,  and  nothing  but  the  truth  ;  so  help  you  God. 


tcred  by  the 
arbitrator. 


(l)  See  P.  II.  ch.  4,  s.  1,  d.  2,  p.  132,  as  to  giving  appointments. 
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XXXI. 

Another  form       You  shall  true  answers  make  to  all  such  questions  as  shall  be  asked 
of  oath.  Qf  yQy  touching  the  matters  in  diflference  in  this  reference  ;  so  help  you 

God. 


Form  of  affir- 
mation. 


XXXII. 

I,  A.  B.,  being  [or  "  having  been  "]  one  of  the  people  called  Quakers 
[or  "one  of  the  united  brethren  called  Moravians,"  or  "being  a 
Separatist "],  do  solemnly,  sincerely,  and  truly  affirm  and  declare, 
that  the  evidence  which  I  shall  give  before  you,  the  arbitrator,  touch- 
ing the  matters  in  difference  in  this  reference,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 


XXXIII. 

Another  form      I  solemnly,  sincerely,  and  truly  affirm  and  declare  that  I  will  true 
of  affirmation,  answers  make  to  all  such  questions  as  shall  be  asked  of  me  touching 
the  matters  in  difiference  in  this  reference. 


Notice  b\' 
arbitrators  to 
umpire  of 
final  dis- 
agreement. 


XXXIV. 


Sir, 


We  hereby  give  you  notice  that  we  cannot  and  shall  not  be  able  to 
agree  in  making  an  award,  but  have  finally  disagreed  about  the  same, 
and  we  hereby  request  you  to  proceed  as  umpire  to  consider  and  award 
upon  the  matters  referred  (to). 

The  [  ]  day  of  [  ],  a.d.  [ 


] 
U.  V 
X.  Y 


;} 


Arbitrators. 


To  Q.  R.,  Esq.,  umpire. 


Enlargement 
of  time  by 
arbitrator. 


XXXV. 

I  enlarge  the  time  for  making  my  award  respecting  the  matters 
referred  to  me  by  the  (if  the  enlargement  of  time  is  to  be  indorsed  on  the 
submission,  say,  "  within  order  of  reference  "  [or  other  submission],  if  it 
is  to  he  written  at  the  foot  of  the  submission,  say,  "above  order  of 
reference  "  [or  other  submission]),  until  the  ]  day  of  [  ], 

A.I).  [  ]  («). 

The  [  ]  day  of  [  ],  a.d.  [  ]. 


(m)  See  P.  II.  ch,  4,  s.  4,  d.  4, 
p.  179,  as  to  commencement  of  the 
umpire's  authority. 


X.  Y. 

{n)  See  P.  II.  ch.  3,  s.  2,  p.  116, 
as  to  enlargement  by  the  arbitrator. 
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XXXVI. 

[Enlargement  indorsed   on  the  submission.] — We,  the  within-named  Enlargcmont 
A.  B.  and  C.  D.,  do  hereby  agree  to  give  and  allow  to  the  within-  of  time  by  tho 
named  arbitrator  a  further  time  for  making  his  award,  namely,  until  l"^''*"-''^- 
the  [  ]  day  of  [  ],  a.d.  [  ];   and  we  further 

declare  and  agree  that  all  the  provisions  of  the  within-contained  sub- 
mission shall  continue  of  full  force  and  efiect  ;  except  that  Die  same 
shall  be  construed  and  read  as  if  the  day  hereby  given  and  allowed 
had  been  given  and  allowed  for  the  making  of  the  award  by  the 
within-contained  submission. 

In  witness  whereof  we  have  hereunto  set  "our  hands"  [//  the  sub- 
mission  be  hi/  bond  or  deed,  sny,  "  our  hands  and  seals,"]  this  [  ] 

day  of  [  ],  A.D.  [  ]  (o). 

Witness,  A.  B. 

O.  P.  C.  D. 


XXXVII. 

In  the  High  Court  of  Justice.  [  ],  18     .     No.     . 

[  ]  Division. 

Master  in  Chambers. 
In  the  Matter  of  an  Arbitration  between  A.  B.  and  C.  D. 
And  in  the  Matter  of  the  Arbitration  Act,  1889. 
Let  all   parties  concerned  attend    the  Master  in  Chambers  at  the  Summons  for 
Royal  Courts  of  Justice,  Strand,  London,  on  the  [  ]  day  of  enlargement 

[  ],  at  [  ]  of  the  clock  in  the  "  forenoon  "  [or  "  after-  °^  ^'°*®- 

noon  "]  upon  the  hearing  of  an  application  on  the  part  of  [  1* 

that  the  time  limited  for  the  arbitrator's  making  his  award  between  the 
parties  should  be  enlarged  until  the  ]. 

Dated  the  [  ]  day  of  [  ],  a.d.  [  ]  (p). 

This  summons  was  taken  out  by  [  ]»  of  [  ],  solicitor 

for  [  ]. 

To[  ]. 


XXXVIII. 

[Commence  the  summons  as  in  Form  XXKVIl.,  as  far  as  the  asterisk,  Summons  for 
and  continue] — that  the  said  [  ]  should  be  at  liberty  to  revoke  leave  to 

and  make  void  the  power  and  authority  of  the  arbitrator  to  make  his  ^^^'^^'^• 
award  in  the  reference  herein.     [Conclude  as  in  the  Form  XXXVII.  (q).] 

(o)  See  Pfc.  II.  oh.  3,  s.  2,  d.   2,       p.  119,  as  to  enlargement  of  time  by 

p.  118,  as  to  enlargement  of  time  by       tho  Courts. 

the  parties.  (q)  See   Pt.  II.  ch.  3,  s.  3,  d.  2, 

/    \  CI      T.i.    TT     1     o        r.    J    o        P-  123,  as  to  revocation  bv  leave  of 
(p)  Sec  Pt.  II.  ch.  3,  s.  2,  d.  3,       Court 

K.  2  E 
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Revocation  of 
submission  by 
a  party. 


XXXIX. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of  [  ],  have  re- 

voked, annulled,  and  made  void,  and  by  these  presents  do  revoke, 
annul,  and  make  void,  all  the  power  and  authority  which  by  I'recite  the 
suhmission,for  instance],  a  certain  agreement  of  reference  in  writing, 
made  the [  ]dayof[  ],  a.d.  [  ],  between  me,  the 

said  A.  B.,  and  C.  D.,  of  [  ],  were  conferred  upon  X.  Y.,  of 

[  ],  the  arbitrator  thereby  appointed  to  award  and  determine  on 

certain  matters  in  diiierence  between  me  and  the  said  C.  D. ;  and  I  do 
hereby  discharge  and  prohibit  the  said  X.  Y.  from  making  any  award, 
or  from  any  further  proceeding  in  the  said  arbitration. 

As  witness  my  "hand"  [if  the  submission  be  hy  bond  or  deed,  say 
"  hand  and  seal "],  this  [  ]  day  of  [  ],  a.d.  [  ]  (r). 

Witness,  A.  B.  [(/"%  deed,  L.  S,] 

O.  P. 


Sir, 


XL. 


Notice  of  I  hereby  give  you  notice  that  by  a  writing  under  my  hand  [cmd 

revocation  to    gga/],  dated  the  [  ]  day  of  [  ],  a.d.  [  ],  I  have 

revoked,  annulled,  and  made  void  your  authority  as  arbitrator ;  and  I 

hereby  discharge   and  prohibit  you    from  further  proceeding  in  the 

matters  of  the  arbitration  between  me  and  C.  D. 


Dated  the  [ 
To  X.Y.,  Esq. 


]  clay  of  [ 


],A.D.[ 


]• 


A.  B. 


Notice  to 
l)artie8  of 
award  made. 


XLI. 

Gentlemen, 
I  hereby  give  you  notice  that  I  have  made  and  published 
in  writing  respecting  the  matters  in  difference  between  Mr. 
Mr.  C.  D.  referred  to  me,  and  that  it  lies  at  ' '  my  chambers 
j)lace  specified]  ready  to  be  delivered. 

The  charges  amount  to  £  [  ]  (.s). 

Yours  truly, 


my  award 
A.  B.  and 

"  [or  other 


X.  Y. 


The  [  ]  day  of  [ 

To  Mr.  A.  B.,  and  Mr.  G.  H., 
and  to  Mr.  C.  D.,  and  Mr.  I.  K. 


(r)  See  Pt.  II.  ch.   3,  s.  3,  d.  1, 
p.  122,  as  to  revocation  by  a  party. 


],  A.D.  [  ]. 

solicitor  for  Mr.  A.  B., 
solicitor  for  Mr.  C.  D. 

(s)  Sec  Pt.  II.  ch.  5,  s.  1,  dd.  2,  3, 
p.  188,  as  to  publishing  and  dcliver- 
\\\"  the  award. 
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XLII. 


Whereas  by  ai'ticles  of  partnership  dated  [  ]  one  tliousand  Ordinary 

nine  hundred  and[  ],  and  made  between  A.  B.,  of  [  ],  f^^rni  "f 

in  the  county  of  [  ],  of  the  one  part,  and  C.  D.,  of  [  ],  submission  of 

in  the  county  of  [  ],  of  the  other  part,  it  was  agreed  that  the  parties  and 

said  A.  B.  and  the  said  C.  D.  should  become  partners  in  the  business  ^^^'^'^  '^^ 

rGlCTGIlCG   uV 

of  wholesale  butchers  from  the  said  date  during  the  term  of  [  ]  Master. 

years,  unless  previously  determined,  upon  the  terms,  conditions,  and  Terms  of 

stipulations  expressed    in    the    said   articles.     And  whereas  the  said  agreement 

A.   B.  and  C.   D.  became  partners    as  aforesaid,  and  carried  on  the    ^'^'^''-''^ 

.  '  .  .  ,  parties, 

business  of  wholesale  butchers  as  aforesaid  under  the  said  articles  of 

partnership.     And  whereas  by  article  15  of  the  said  articles  of  partner-  Submission  to 

ship  it  was  provided  that  if  at  any  time  during  the  continuance  of  the  fi^'Jitration. 

said  partnership  or  after  the  dissolution  or  determination  thereof^  any 

dispute,  difference,  or  question  should  arise  between  the  said  A.  B.  and 

C.  D.  or  their  representatives  touching  the  said   partnei'ship  or  the 

accounts  or   transactions  thereof,  or   the   dissolution    or  winding-up 

thereof,  or    the    construction,  meaning,  or   effect  of    the  articles  of 

partnership  or  anything  therein  contained,  or  the  rights  or  liabilities 

of   the    partners  or  their  representatives  under  the   said  articles   of 

partnership  or  otherwise  in  relation  to  the  premises  therein  contained, 

then  every  such  dispute,  difference,  or  question  should  be  referred  to 

arbitration  pursuant  to  the  Arbitration  Act,    1889,  or  any  statutory 

modification   or  re-enactment   thereof  for  the  time   being  in  force. 

And  whereas  disputes,  differences,  and  questions  have  arisen  between 

the  said  A.  B.  and  the  said  C.  D.   within  the  meaning  of  the  said 

article.     And  whereas  by  an  order  dated  the  [  ]  day  of  [  ],  Order  of 

[  ],  and  made  by  Master  [  ],  one  of  the  Masters  of  the  Master 

High  Court  of  Justice,  it  was  ordered  that  all  disputes,  differences,  '^PPOi^ting 
.  .       , '  .  .  ^  .  ,  '  arbitrator, 

and  questions  which  had  arisen  as  aforesaid  between  the  said  A.  B. 

and  the  said  C.  D.  under  the  articles  of  partnership  should  be  referred 

to  me,  E.  M.,  Esquire,  bai'rister-at-law,  of  [  ],   and  that  the 

costs  of  the  application  to  the  said  Master  for  the  said  order  and  of  the  Terms  as  to 

reference  and  of  my  award  should  be  in  the  discretion  of  me  the  said  costs. 

arbitrator  : — Now  I,  the  said  E.   M.,  having  taken  upon  myself  the 

burden  of  the  said  reference,  and  having  heard  and  duly  considered 

all  the  allegations  and  evidence  of  the  said  A.  B.  and  the  said  C.  D. 

respectively  of   and   concerning   the    said   disputes,    differences,  and 

2e2 
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Awarding 
dissolution  of 
partnership. 


Sum  due  from 
one  partner  to 
the  other. 

Directing 
payment  of 
sum  due. 

Direction  as 
to  costs. 


questions  so  referred  to  me  as  aforesaid,  do  hereby  make  and  piiblisli 
this  my  award  in  writing  as  to  all  the  said  disputes,  differences,  and 
questions  so  referred  to  me  as  aforesaid,  and  I  do  hereby  certify  and 
award  that  the  said  partnership  between  the  said  A.  B.  and  the  said 
C.  D.  has  been  duly  dissolved  and  determined,  and  that  iipon  such 
dissolution  and  determination  of  the  said  partnership  as  aforesaid 
there  is  due  from  the  said  A.  B.  to  the  said  C.  D.  the  sum  of 
£  [  ].     And  I  do  hereby  award  and  direct  that  the  said  A.  B. 

do  pay  the  said  sum  of  £  [  ]  to    the  said  C.  D.     And  I  do 

further  award  and  direct  that  the  said  A.  B.  do  pay  to  the  said  C.  D. 
his  costs  to  be  taxed  of  the  said  application  to  the  IMaster  and  of  the 
said  reference  before  me  and  of  this  my  award,  and  in  case  the  said 
C,  D.  shall  pay  such  last-mentioned  costs,  then  I  award  and  direct 
that  the  said  A.  B.  do  forthwith  repay  to  the  said  C.  D.  the  amount 
which  he  shall  so  pay. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  [  ]  day 

of  [  ],  one  thousand  [  ]. 

E.  M. 
Signed  and  published,  Szc. 
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XLIII. 

Whereas  on  the  [  ]  day  of  [  ],  J.  E.,  of  B  Mill, 

effected  with  the  B.  L.  F.  Insurance  Conqjany  a  policj'  of  insurance, 
No.  000,  for  the  sum  of  £  [  ]>  on  millwright's  work  and  all 

standing  and  going  gear  and  on  machinery  of  every  description  and 
all  fixed  utensils  in  the  insurer's  mill,  situate  and  known  as  B 
Mill  aforesaid,  the  said  mill  being  described  ui  the  said  policy  as  being 
amongst  other  things  worked  by  water-power  only,  and  as  being  more 
fully  described  in  office  surveyor's  plan  and  report,  dated  the  30th  of 
[  ],  190[    ],  and  it  was  further  stated  in  the  said  policy  that 

there  was  a  semi-portable  steam-engine  in  shed  marked  No.  2  on  plan, 
but  it  was  warranted  that  the  said  engine  was  not  used  for  working 
any  of  the  machinery  in  the  said  mill.  And  whereas  the  said  policy 
was  effected  subject  to  certain  conditions  at  the  back  thereof  which 
were  to  be  taken  as  part  of  the  said  policy,  and  amongst  the  said  con- 
ditions were  the  following,  viz.  :  2.  "If  after  tlie  risk  has  been 
undertaken  by  the  company  anything  whereby  the  risk  is  increased  be 
done  to  property  hereby  insui'ed,  or  to,  upon,  or  in  any  building  in 
which  property  hereby  insured  is  contained,  or  if  any  propertj'  herebj'' 
insured  be  removed  from  the  building  or  place  in  which  it  is  herein 
described  as  being  contained,  without  in  each  and  ever}'-  of  such  cases 
the  assent  or  sanction  of  the  company  signified  by  indorsement  hereon, 
the  insurance  as  to  the  property  affected  thereby  ceases  to  attach." 
15.  "  If  any  difference  shall  at  any  time  arise  between  the  company 
and  the  insured,  or  any  claimant  under  this  policj',  as  to  the  liability 
of  the  conq^any  hereunder,  or  the  amount  of  any  loss  or  damage  by 
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fire,  or  as  to  the  fulfilment  or  nou-fulfilment  of  ;iny  of  the  conditions 

herein  set  forth,  or  as  to  any  question,  matter,  or  thing  concerning  or 

arising  out  of  tliis  insurance,  every  such   ditlerence  as  and  when  the 

same  shall  arise  shall  at  the  re(|nest  of  the  company  lie  referred  to  the 

arbitration  and  decision  of  two  indifferent  i^ersons,  one  to  be  chosen  by 

the  party  claiming  and  the  other  by  the  company,  and  in  case  of  dis- 

agi-eement  between  the  arbitrators  then  of  an  umjnre,  who  shall  have 

been  chosen  by  the  arbitrators  before  entering  on  the  reference,  and 

the  cost  of  the  reference  and  award  shall  be  in  the  discretion  of  the 

arbitrators  or  umpire  as  the  case   may  be,  who  shall  award  by  whom 

and  in  what  manner  the  same  shall  be  paid."     And  whereas  on  the  Occurrence 

[  ]  of  [  ],  iy[     ],  a  fire  occurred  on  the  premises  in  °^  ^'^'^^ 

the  said  policy  mentioned,  and  a  claim  was  thereupon  made  against  the  Claim. 

said  insurance  company    by  the  said  J.  E.  for  his  alleged  loss  and 

damage  by  the  said  fire.     And  whereas  differences  arose  between  the 

said  parties  as  to  the  liability  of  the  said  insurance  company  under  the 

said  policy.     And  whereas  the  said  J.  E.  duly  appointed  W.  L.  B.,  Appoinlmeiit 

barrister-at-law,  as  his  arbitrator,  and    the   said  insurance  company  *^'  ijibitrators 

duly  appointed  W.  E.  H.,  barrister-at-law,  as  then-  arbitrator.     And 

whereas  before  entering  upon  the    reference  of  the  said  difi"erences 

between  the  said  parties  the  said  arbitrators  duly  appointed  me,  A.  B., 

barrister-at-law,  to  be  umpire  in  the  said  reference.     And  whereas  the  DisagreLiuiiil 

said  arbitrators  disagreed  and  gave  me  notice  in  writing  that  they  were  o^  arbitrators. 

unable  to  agree  as  to  their  award  herein  : — Now  I,  the  said  A.  B.^ 

having  heard  and  duly  weighed  and  considered  the  several  allegations 

of  the  said  parties  and  their  evidence,  do  hereby  make  and  publish 

this  my  award  and  umpirage  of  and  concerning  the  matters  so  referred 

to  me  as  aforesaid   in  manner  following,  that  is  to  say  :  I  award  and  Award 

adjudge  that  the  said  J.  E.   is  not  entitled    to    recover  any  sum  in  nothing  due. 

respect  of  his  claim  against   the  said   B.  L.  F.  Insurance   Company 

under  the  said  policy,  and  that  the  said  insurance  company  is  under 

no  liability  to  the   said  J.  E.  under  the  said  policy.     And  I  further 

award  and  direct  that  the  said  J.   E.    do  pay  to  the  said   B.    L.  F. 

Insurance  Comjiany  their  costs  of  the  said  reference,  and  that  he  do 

l^ay  the  costs  of  this  my  award  and  umpirage. 

In  witness  whereof,  &c. 
Signed,  &c. 


XLIV. 

Whereas   on  the  [  ]  day  of  [  ],    190[     ],   X.  Y.,  of  Award  of 

[  ],  and  J.  S.,  of  [  1,  etiected  with  the  [  ]  "i^.Pi^e  on 

.       cLiim  under 
Assurance  Company,  hereinafter  referred  to  as  the  company,  a  policy  policy  of 

of  insurance,  numbered  [  ],  against  loss  or  damage  by  fire  on  insurance 

certain  property  therein  mentioned,  in  the  total  sum  of  £         ,  subject  against  nie 
'■'■•'  '  ,.,,.  where  claim 

to  certain  terms  and  conditions  appearing  upon  the  said  policy.  found  to  be 

And  whereas  by  a  memorandum  indorsed  upon  the  said  policy  the  fraudulent. 


422 


APPENDIX   OF   FORMS. 


Claim. 


Condition 
if  claim 
fraudulent. 


Condition  as 
to  arbitration. 


Appointmc'Ut 
of  arbitrators 
and  umiiire. 


Dieafn'ecmont 
of  arbitrators. 

Notice  to 
umpire  to 
proceed. 


interest  in  the  said  policy  became  and  was  vested  in  the  said  X.  Y.  as 
from  the  [  ]  day  of  [  ],  190  [     ]. 

And  whereas,  on  the  [  ]  day  of  [  ],  190[     ],   and 

■while  the  said  poUcy  was  in  force  and  binding  upon  the  company,  a  fire 
occurred  on  the  premises  in  the  said  policy  mentioned. 

And  whereas,  on  the  [  ]  day  uf  [  ],  190[     ],  the  said 

X.  Y.  delivered  to  the  company  a  claim  for  loss  and  damage,  alleged 
by  him  to  have  been  caused  by  the  said  fire  amounting  to  the  sum  of 

£  [  ]• 

And  whereas  by  the  [  ]  condition,  appearing  upon,  the  said 

policy,  it  was  provided,  that  if  the  claim  made  under  the  said  policy 
shoiild  be  in  any  respect  fraudulent,  or  if  any  fraudulent  means  or 
devices  should  be  used  by  the  insured,  or  any  one  acting  on  his  behalf, 
to  obtain  any  benefit  under  the  said  policy,  all  benefits  under  the  said 
policy  should  be  forfeited. 

And  whereas  by  the  [  ]  condition,   appeax'ing  upon  the  said 

policy,  it  was  provided,  that  if  any  difterence  of  any  kind  whatsoever 
should  arise  between  the  insured,  or  any  claimant  under  the  said 
policy^  and  the  company  in  respect  of  the  said  policy,  or  any  claim 
thereunder,  the  same  should  be  referred  to  two  arbitrators,  one  to  be 
appointed  in  writing  by  each  of  the  parties,  or,  in  case  of  the  arbi- 
trators disagreeing,  to  an  umpire  to  be  appointed  by  them,  and  it  was 
further  provided,  that  the  arbitrators  or  umpire  making  the  award 
shoiild  have  power  to  award  costs  only  as  between  party  and  party, 
and  that  the  award  of  such  arbitrators  or  umpire  should  be  a  condition 
precedent  to  any  liability  of  the  company,  or  any  right  of  action 
against  the  company,  in  respect  of  any  claim  under  the  said  policy. 

And  whereas  differences  arose  between  the  said  X.  Y.  and  the 
company  under  the  said  policy,  and  within  the  meaning  of  the  said 
[  ]  condition  recited  as  aforesaid,  and  the  said  X.  Y.  duly 

nominated  and  appointed  in  writing  C.  D.,  of  [  ],  barrister-at- 

law,  as  his  arbitrator,  and  the  company  duly  nominated  and  appointed 
in  writing  H.  K.,  of  [  ],  accountant  and  valuer,  as  their  arbi- 

trator, pursuant  to  the  said  condition  of  the  said  policy. 

And  whereas  the  said  arbitrators  took  upon  themselves  the  burthen 
of  the  said  arbitration,  and,  before  they  entered  into  the  matters  so 
referred  to  them  as  aforesaid,  nominated  and  appointed  me,  A.  B.,  of 
[  ],  barrister-at-law,  as  an  umpire,  pursuant  to  the  said  [  ] 

condition,  and  requested  me  to  hear  the  evidence  and  contentions  of 
the  said  X.  Y.  and  the  conijiany  in  reference  to  the  matters  so  referred 
as  aforesaid. 

And  whereas  the  said  arbitrators  differed  and  were  unable  to  agree 
upon  their  award  in  respect  of  the  matters  so  referred  to  them  as 
aforesaid,  and  thereupon  the  said  arbitrators  gave  me  notice  to  proceed 
as  umpire  to  consider  and  award  upon  the  said  matters  so  referred. 

Now  I,  the  said  A.  B.,  having  taken  upon  myself  the  burthen  of 
the  said  reference  and  umpirage  and  liaving  duly  weighed  and  con- 
sidered the  several  allegations  of  the  said  parties  and  their  witnesses 
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;ur1  the  proofs,  vouchers  and  documents  hiid  before  me,  do  hereby 
make  and  publish  this  my  award  and  umpirage  of  and  concerning  the 
matters  so  referred  to  me  as  aforesaid  in  manner  following,  that  is 
to  say : — 

I  award  and  find  that  the  claim  of  the  said  X.  Y.,  for  his  alleged  loss  Award  claim 
and  damage  bj^  the  said  fire,  is  fraudulent  within  the  meaning  of  the  ir:iu4^il^'"t 
said  [  ]  condition  of  the  said  policy,  and  that  all  benefit  under  dition  of 

the  said  policy  pursuant  to  the  said  [  ]  condition,  is  thereby  policy, 

forfeited,  and  that  there  is  nothing  due  or  owing  from  the  company  to 
the  said  X.  Y.  under  the  said  policy  in  respect  of  his  alleged  loss  and 
damage. 

And  I  do  further  award  and  direct  that  the  said  X.  Y.  do  pay  to  the  Award  as  to 
company  their  costs  of  the  reference  to  be  taxed  as  between  party  and  *^^'''^^- 
party,  and  the  costs  of  this  my  award. 

In  witness  Avhereof  I  have  hereunto  set  my  hand  this  [  ]  day 

of[  ],  190[     ]. 

Signed  and  published,  the  [  ]  day  of  [  ],  19U[     ],  in 

the  presence  of  E.  F. 

A.  B. 


XLV. 

Whereas  on  the  [  ]  of  [  ],  J.  L.  &  Co.,  of  [  ],  Award  on 

leather  merchants,     effected   with    the   C.    A.    Insurance   Company,  P^^'^^  °*    „ 

'.  1      J '  insurance  lor 

Limited,  a  policy  of  insurance,  No.  X  54,  whereby  the  said  insurance  houestv  of 
company  agreed  to  make  good  and  reimburse  to  the  said  J.  L.  &  Co.  clerk, 
to  the  extent  of  the  sum  of  200?.  all  moneys  which  T.  W.  N. ,  a  clerk  Policy. 
and  cashier  in  the  employment  of  the  said  J.  L.  &  Co.,  might  during 
the  period  in  the  said  policy  described  fraudulently  embezzle   and 
apply  to  his  own  use^  and  which  fraudulent  embezzlement  should  be 
committed  and  discovered  during  the  continuance  of  the  said  policy. 
And  Avhereas   it  was  also   provided  by  the  said  policy  that  if  any  Provisiou  for 
difterence  should  arise  as  to  whether  the  said  insurance  company  was  arbitration, 
liable  thereunder,  or  as  to  the  amount  of  its  liability,  if  any,  the  same 
should,  before  any  proceedings  were  taken,  be  referred  to  the  arbitra- 
tion of  two  neutral  persons,   one  to  be  chosen  by  each  party,  who 
might  apjjoint  an  oversman  or  umpire  in  the  usual  way,  with  power  to 
them  to  call  witnesses,  hear  parties,  and  fully  determine  the  matters 
in  dispute,  and  to  give  expenses  or  costs  in  his  or  their  discretion,  and 
the  award  of  such  arbitrators,  oversman  or  umpire  should  be  binding. 
And  whereas  a  claim  was  made  by  the  said  J.  L.  it  Co.  against  the  said  Claim, 
insurance  company  under  the  said  policy,  and  difierences  arose  between 
the  said  parties  as  to  whether  the  said  insurance  company  was  liable 
thereunder.     And  whereas  the  said  J.  L.  &  Co.  appointed  G.  F.  F.,  of  Appoiutmeut 
[  ],   accountant,  as   their  arbitrator,   and  the  said  insurance  *jf  arbitrators 

company  appointed  C.  L.,  of  [  ],  accountant,  as  their  arbitrator.  ' 

And  whereas  before  entering  upon  the  reference  of  the  said  difierences 


424 


APPENDIX   OF   FORMS. 


Agreement 
that  iimpiie 
should  act  as 
sole  arbi- 
trator. 


Award  that 
company  not 


liable. 


Direction  as 
to  costs. 


between  the  said  parties  the  said  arbitrators  api^ointed  me,  E.  J . , 
barrister- at-law,  as  umpire  in  relation  to  the  said  differences.  And 
whereas  before  the  commencement  of  the  said  reference  it  was  agreed 
between  the  said  parties  that  the  said  arbitrators  should  be  withdi-awn, 
and  that  I  should  act  between  the  said  parties  as  sole  arbitrator  : — 
Now  I,  the  said  E.  J.,  having  heard  and  duly  weighed  and  considered 
the  several  allegations  of  the  said  parties  and  their  evidence,  do  hereby 
make  and  publish  this  mj'  award  of  and  concerning  the  matters  so  re- 
ferred to  me  as  aforesaid  in  manner  following,  that  is  to  say  :  I  award 
and  adjudge  that  the  said  J.  L.  &  Co.  are  not  entitled  to  recover  any 
sum  in  respect  of  their  claim  against  the  said  C.  A.  Insurance  Company 
under  the  said  policy,  and  that  the  said  insurance  company  are  under 
no  liabilitj^  to  the  said  J.  L.  &  Co.  under  the  said  policy.  And  I 
further  award  and  direct  that  the  said  J.  L.  &  Co.  do  pay  to  the  said 
insurance  company  their  costs  of  the  reference,  and  that  the  said 
J.  L.  &  Co.  do  pay  the  costs  of  this  my  award,  amounting  to  the  sum 
of  [  ],  including  the  fees  of  the  said  arbitrators. 

In  witness  whereof,  &c. 

Signed  and  published,  ttc. 
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Whereas  by  an  agreement  dated  the  [  ]^  and  made  between 

T.  S.  J.,  of  [  ],  doctor  of  medicme,  of  the  one  part,  and  E.  C.  F.^ 

of  [  ],  physician  and  surgeon,  of  the  other  part,  after  reciting 

that  the  said  T.  S.J.  and  E.  C.  F.  recently  carried  on  the  business  of 
physicians  and  surgeons  in  partnership  on  the  terms  of  a  certain  deed 
of   pai-tnership  dated  the  [  ],  and  that  a  certain  letter  of 

guarantee  bearing  even  date  with  the  said  deed  of  partnership  was 
given  by  the  said  T.  S.  J.  to  the  said  E.  C.  F.,  and  that  diflerences  had 
arisen  between  the  said  T.  S.  J.  and  the  said  E.  C.  F.  as  to  the 
accounts  under  the  said  partnership  deed  and  as  to  the  true  construc- 
tion to  be  placed  on  the  said  letter  of  guarantee^  and  that  it  was 
thereby  agreed  by  and  between  the  said  parties  thereto  that  all 
matters  in  dispute  between  the  parties  should  be  referred^  and  the  said 
parties  did  thereby  refer  the  same  to  the  award  of  me,  E.  J.,  barrister- 
at-law.  And  whereas  it  was  jjrovided  by  the  said  agreement  that  I, 
the  said  arbitrator,  should  make  and  publish  this  my  award  in  writing 
of  and  concerning  the  matters  referred  ready  to  be  delivered  to  the 
parties  in  difference,  or  such  of  them  as  require  the  same  (or  their 
respective  personal  representatives  if  either  of  the  said  parties  should 
(lie  before  the  making  of  the  said  award),  on  or  before  the  [  ] 

day  of  [  ],  and  that  the  costs  of  the  preparation  and  execution 

-  of  the  said  agreement  and  the  costs  of  the  reference  and  award  shoulil 


AgTcemcnl  aB  ,   ,-,    t       .     ■.      i  i  •  -i 

to  cfjHts.  be  in  the  discretion  of    me,   the  said  E.  J.     And  whereas  the  said 

jiarties  ajtpeared  before  me,  and  upon  their  so  apiiearing  it  was  further 

a^ireed  between  tliem  that  I  should  not  in  my  award  deal  with  or 
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distribute  the  assets  of  the  said  partnership  fither  tlian  tlie  balance  Special  terms 
standing  in  the  name  of  the  said  parties  at  tlie  [  ]  Bank,  but  ^^  *°  ^^'^'^^^■ 

that  I  should  direct  that  F.  S.  S.,  chartered  accountant,  of  [  ],  ^'^^^''^Jil^.g^gV 

and  C.  J.  S.,  chartered  accountant,  of  [  ],  should  divide  the  ^^Qug  ^s  to 

assets  of  the  said  partnership  other  than  the  said  balance  at  the  said  assets. 
bank  between  the  saitl  T.  S.  .1.  and  the  said  E.  C.  F.,  in  such  shares  as 
they,  the  said  F.  S.  S.  and  C.  J.  S.,  should  in  their  judgment  consider 
to  be  equal : — Now  I,  the  said  E.  J.,  having  taken  upon  myself  the 
burthen  of  the  said  reference,  and  having  duly  weighed  and  con- 
sidered the  evidence  and  matters  laid  and  produced  before  me,  do 
make  and  publisli  this  my  award  in  writing  of  and  concerning  the 
said  matters  so  referred  to  me  in  manner  following,  tliat  is  to  say  :  I 
award  and  adjudf;-e  that  the  said  E.  C.  F.  do  forthwith  pay  into  the  Award  of 
joint  account  of  J.  and  F.  at  the  [  ]  Bank  the  sum  of  44?.  Is.  lOd.,  m^^"^^  '"^" 

and  that  upon  payment  of  the  said  sum  into  the  said  bank  the  sum  of 
1991.  Us.  lOd.  be  drawn  out  of  the  said  account  at  the  said  bank  and 
paid  to  the  said  T.  S.  J.     And  I  further  award,  adjudge,  and  direct  Dinctious  us 
that  all  the  outstanding  liabilities  of  the  said  partnership  be  paid,  t"  b:ibilities. 
satisfied,  and  discharged  out  of    the  balance   remaining  at  the  said 
bank  after  payment  of  the  said  sum  of  1991.  lis.  lOd.,  and  that  in  the 
event  of  the  balance  so  remaining  being  insufficient  to  satisfy  and 
discharge  the  said  outstanding  liabilities,  the  said  T.   S.  J.  and  the 
said  E.  C.  F.  shall  contribute  in  equal  shares  whatever  sum  may  be 
necessary  to  satisfy  and  discharge  tlie  same,  and  that  the  residue  of 
the  said  balance,  if  any,  after  satisfaction  and  discharge  of  the  said 
liabilities  be  divided  equally  between  the  said  T.  S.  J.  and  the  said 
E.  C.  F.     And  I  further  award  and  direct  that  the  said  F.  S.  S.  and  Direction  as 
C.  J.  S.  do  divide  the  assets  of  the  said  partnership  other  than  those  '■1  division 
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which   I   have   already  dealt   with   in   my   award   between  the   said 

T.  S.  J.  and  the  said  E.  C.  F.,  in  such  shares  as  they  the  said  F.  S.  S. 

and  C.  J.  S.  shall    in  their  judgment  consider  to  be  e({ual.     And  I  Direction  as 

further  award  and  direct  that  one  moiety  of  the  costs  of  the  preparation  ^'^  costs. 

and  execution  of  the  agreement  of  reference  and  of  this  my  award  be 

borne  and  paid  by  the  said  T.  S.  J.,  and  that  the  other  moiety  of  the 

said  costs  be  borne  and  paid  by  the  said  E.  C.  F,  ;  and  that  each  party 

do  bear  and  pay  his  own  costs  of  the  reference.     And  lastly  I  find  that  Findiiiir  no 

there  are  no  other  matters  in  dispute  between  the  respective  parties  ?   '"'  ii^'l'icrs 

other  than  the  matters  aforesaid  by  me  awarded  upon. 

In  witness  whereof,  etc. 

Signed  and  published,  &e. 


CLAUSES    IN    AWARDS. 

1.  Whei-eas  by  a  certain  "  agreement  in  writing  "  [o?-  "  indenture  "],  Commence- 
bearing  date  the  [  ]  day  of  [  ],  a.d.  [  ],  made  ^^'^l^l^_ 

between  A.  B.,  of  [  ],  ["of  the  first  part,"]  and  C.  D.,   of  oitiug  sub- 

[  ]?  ["of  the  second  part,"]  reciting  that  Ihere  recite  so  much  mission  by 

of  the   matters  in  difference  as  luill  explain  and  justify  the  subsequent  ^^^.^^^^^   °^ 
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directions  of  the  award]  it  was  agi'eed  that  "  the  same  "  \or  ^' that  all 
matters  in  difference^"]  [state  the  terms  of  reference  as  the  case  may  be"] 
should  be  referred  to  the  award  and  final  determination  of  me,  X.  Y., 
of  [  ].     And  whereas  it  was  further  agreed  that  [here  set  forth 

such  of  the  several  poivers  arid  provisions  in  the  submissiun  as  warrant  the 
following  directions  of  the  award].     Now  I  the  said  arbitrator,  &c. 

2.  \_Recite  the  submission,  as  to  the  appointment  of  the  urbitrators,  and 
the  provision  for  appointing  an  umpire,  and  such  other  parts  as  may  he 
necessary,  and  proceed.] — And  whereas  the  said  U.  V.  and  X.  Y.  did, 
by  a  writing  under  their  hands,  bearing  date  the  [  ]  day  of 

[  ],  indorsed  on  the  said  order  of  reference  [or  as  the  case  may 

be],  appoint  me,  A.  Z.,  of  [  ],  to  be  the  um[)ire,  pursuant  to  the 

said  order.  ' '  And  whereas  the  said  U.  Y.  and  X.  Y.  did  not  make  any 
award  of  and  concerning  the  premises  before  the  [  ]  day  of 

[  ],"  [the  limit  of  the  arbitrator'"' s  authority].     [Where  there  is 

no  limit,  say  instead,  "  And  whereas  the  said  U.  V.  and  X.  Y.  have  not 
made  any  award  concerning  the  matters  referred,  but  have  finally  and 
altogether  disagreed  respecting  the  same.'']  Now  I,  the  said  A.  Z., 
having  taken  upon  myself  the  burthen  of  this  reference,  and  having 
heard  and  considered  the  allegations,  witnesses,  and  evidence  of  both 
the  said  parties  concerning  tlie  premises,  do  make  this  my  umpirage 
in  writing  of  and  concerning  the  premises,  in  manner  following  :  that 
is  to  say : — I  award  and  adjudge,  &c.,  &c. 

Award  on  3.  [Where  arbitrator   is   to  find   on    issues.] — And   as  to  the  issues 

various  issues,  raised  on  the  first,  second^  and  fourth  paragraphs  in  the  statement  of 

claim  joined  in  this  action,  I  find  for  the  plaintiff;  and  as  to  the  issues 

raised  on  the  third  and  fifth  paragraphs  joined  in  the  action.  I  find  for 

the  defendant. 


Recital  in 
award  by 
iitQpire. 


Appoiutment 
of  umpire. 


Arbitrators 
not  made 
award. 


Award  for 
defendant  of 
balance  of 
set-off. 


Jr.  [Action  and  all  mutters  in  difference  referred,  set-off  pleaded.] — I 
award  and  adjudge  that  the  plaintiff  has  good  cause  of  action  against 
the  defendant  for  the  matter  in  the  statement  of  claim  alleged. 

And  I  assess  the  damages  sustained  by  the  plaintiff'  in  respect  of  the 
causes  of  action  alleged  in  the  statement  of  claim  at  the  sum  of  fifty 
pounds. 

And  T  further  award  and  adjudge,  that  the  plaintiff  was  and  is 
indeljted  to  tlie  defendant  in  manner  and  form  as  the  defendant  has  in 
his  second  paragraph  of  his  statement  of  defence  alleged. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is 
indebted  to  the  defendant  in  respect  of  the  causes  in  the  said  statement 
of  defence  alleged  in  the  sum  of  eighty  pounds. 

And  I  further  award  and  direct,  that  the  sum  of  fifty  pountls 
assessed  for  the  plaintifi"  lie  allowed  out  of,  and  deducted  from  the 
sum  of  eighty  pounds  found  due  to  the  defendant  ;  and  that  the 
I)laintiff  pay  to  tlie  defendant  the  sum  of  thirty  pounds,  the  balance. 

And,  lastly,  I  find  that  there  are  no  other  matters  in  difference 
})etween  the  respective  parties  otlior  tlmii  the  matters  aforesaid  by  me 
awarded  upon. 
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5.  {Action  and  all  matters  referred.'] — I  award  tliat  tlie  plaiiititf  had  Award  for 
not  at  the  time  of  the  commencement  of  the  said  action,  nor  at  any  dofeiidant. 
time  since^  any  cause  of  action  against  the  defendant,  and  that  the 
plaintiff  is  not  entitled  to  recover  anything  in  the  said  action,  and  I 
further  award  that  the  plaintiff  was  at  the  time  of  the  commencement 

of  the  said  action  and  still  is  indebted  to  the  defendant  in  the  sum  of 
£  [  ],  and  I  award  and  direct  that  the  plaintiff  do  puy  to  the 

defendant  the  said  sum  of  £'  [  ]  forthwith. 

6.  [Action    to    recover  jjossession    of  land   referred.] — I    award    and  Award  where 
adjudge  that  the  plaintiff  in  this  action  is  entitled  to  the  possession  of  reference 

a  certain  parcel  of  the  lands  sought  to  be  recovered  in  this  action  ;  detj,,,!  to' 
that  is  to  say  [lierc  set  out  the  part  hy  boundaries  or  full  description']  ;  recover  land, 
which  said  parcel  is  marked  out  and  coloured  red  in  the  map  annexed 
to  this  my  award.     And  I  award  and  assess  the  plaintifi''s  damages  as 
to  the  matters  stated  in  the  first  paragraph  of  the  statement  of  claim  at 
one  shilling. 

And  I  further  award  and  adjudge,  as  to  the  land  mentioned  in  the 
second  j^aragraph  of  the  statement  of  claim,  that  the  plaintiff  is 
entitled  to  the  possession  of  a  certain  other  parcel  of  the  lands  sought 
to  be  recovered  in  this  action  ;  that  is  to  say  [here  set  out  this  other 
portion  by  boundaries  or  full  descrijition]  ;  which  said  last-mentioned 
parcel  is  marked  out  and  coloured  green  in  the  above-mentioned  map. 
And  I  award  and  assess  the  plaintiff's  damages  as  to  the  matters  stated 
in  the  second  paragraph  of  his  statement  of  claim  at  one  shilling. 

And  I  further  award  and  adjudge  that  the  residue  of  the  lands 
sought  to  be  recovered  in  this  action  consists  of  [here  set  out  the  residue 
by  boundaries  or  fidl  description]  ;  which  said  residue  is  marked  out 
and  coloured  yellow  in  the  above-mentioned  map.  And  I  further 
award  and  adjudge  that  the  plaintiff  is  not  entitled  to  the  possession 
of  the  said  residue  of  the  said  lands  ;  but  that  the  defendant,  as 
between  the  plaintiff  and  the  defendant,  is  entitled  to  the  possession  of 
the  same. 

And  I  direct  that  the  mai)  above  referred  to  be  taken  and  considered  IMap  to  be 
as  part  of  this  my  award.  1'"^"^  "^  '^''■'"''^• 

7.  I  award  that  eacli  party  bear  his  own  costs  of  the  action.  Each  party  to 

bear  his  own 

8.  I  award  and  direct  that  the  said  A.  B.  do  pay  to  the  said  C.  D.  costs. 

his  costs  of  the  reference  and  the  costs  of  this  my  award  [when  the  One  party  to 

arbitrator  is  to  ascertain  the  amount,  add  the  following  words]  :   "and  I  1^'^.?  '^'-'^^^  °   , 

'  ./  J  J  reterence  and 

assess  the  amount  of  the  said  costs  of  the  reference  at  £  [  J,  award. 

and  the  costs  of  my  award  at  £  [  ]." 

9.  And  I  further  award  and  direct  that  the  said  A.  B.  and  the  said  Each  to  bear 
C.  D.  do  each  bear  his  own  costs  of  the  reference,  and  pay  one-half '^'^^^^  of  refer- 
the  costs  of  the  award  ;  and  that  if  either  party  shall   in   the  first  p^g^g  '^f 
instance  pay  the  whole  or  more  than  half  of  the  costs  of  the  award,  award. 

the  other  party  shall  repay  him  so  much  of  the  amount  as  shall  exceed 
the  half  of  the  said  costs. 
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Each  to  i)ay 
half  costs. 


Certificate  for 
trial. 


Certificate  for 
special  jury. 

Certificate 
action  to  trj 
a  right. 

Award 
against 
executor. 


Award  on 

partnership 

accounts. 

Award  on 
amount  of 
debts  due  to 
the  firm. 


Value  of 

jnirtnership 

property. 

Amount  of 
debts  due  to 
creditors  of 
the  firm. 


10.  I  award  and  direct  that  one  moiety  of  the  costs  of  the  reference 
and  award  be  borne  and  paid  by  A.  B.  and  the  other  moiety  by  C.  D. 

11.  And  I  certify  that  this  action  was  proper  to  be  tried  before  a 
judge  of  the  superior  courts,  and  not  before  the  sheriff,  or  judge  of  an 
inferior  court  (t). 

12.  I  certify  that  the  action  was  proper  to  be  ti-ied  before  a  special 

jury- 

13.  And  I  certify  that  the  action  was  brought  to  try  a  right^  other 
than  the  mere  right  to  recover  damages. 

14.  \^Sitbmissio7i  to  arbitration  betiveen  A.  B.  and  G.  D.  executor  of 
E.  F."] — I  award  and  adjudge,  that  the  said  E.  F.,  deceased,  at  the 
time  of  his  death  was  indebted  to  the  said  A.  B.  in  the  sum  of  £100, 
and  that  the  said  C.  D.,  the  executor  of  the  said  E.  F.,  at  the  date  of 
this  submission  to  arbitration,  had  in  his  hands  goods  and  chattels 
which  were  of  the  said  E.  F.  to  be  administered  of  the  value  of  £80  : 
and  I  direct  the  said  C.  D.  to  pay  to  the  said  A.  B.  the  sum  of  £80 
in  pari,  satisfaction  of  the  said  sum  of  £100  found  due  to  the  said 
A.  B.  (w). 

15.  Reference  by  A.,  B,  and  C,  partners,  disputes  having  arisen 
respecting  the  accounts  and  as  to  the  amount  to  he  paid  to  A.,  the  retiring 
p)artner,  as  his  share,  B,  and  C.  still  carrying  on  the  business.l 

I  award  and  adjudge  as  between  the  parties  to  this  reference,  that 
the  amount  of  debts  due  to  the  said  firm  is  £10,000,  Avhich  sum  is 
made  np  "  in  the  following  manner,"  viz.  : 

Of  £  [  ],  due  from  G.  H.  of  [  ], 

Of  £  [  ],  due  from  I.  K.  of  [  ], 

ditto  ditto 

l_or  if  the  amounts  are  set  out  in  the  schedule,  say  "of  the  particular 
items  set  forth  in  the  schedule  of  debts  due  to  the  firm,  appended  to 
this  award  "]. 

And  I  further  award  and  adjudge,  that  the  value  of  the  effects, 
stock  in  trade,  money  securities,  and  property  of  the  said  firm  of  every 
kind  and  sort  other  than  the  said  debts,  is  £20,000. 

And  I  further  award  and  adjudge  as  between  the  said  partners,  that 
the  amount  of  debts  due  from  the  said  firm  to  others  than  the  said 
partners  is  £4000,  which  last-mentioned  sum  is  made  up  in  the 
following  manner,  that  is  to  say — 

Of  £  [  ],  due  to  L.  M.  of  [  ], 

Of  £  [  ]  due  to  O.  P.  of  [  ], 

[or  say,  "  is  made  up  of  the  particular  items  set  forth  in  the  schedule 
of  debts  due  from  the  said  firm,  aiipcudcd  to  this  award  "  ]. 


(t)  Sec  Pt.  II.  ch.  7,  s.  3,  p. 
as  to  certifying  for  costs. 
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(u)  Sec  Pt.  I.  ch.  2,  s.  2,  d.  4, 
p.  36 ;  Pt.  II.  ch.  8,  s.  1.  d.  2,  p.  252, 
as  to  awarding  against  executors. 


AWARDS.  429 

And  1  farther  award  and   adjudge,  that  there  is  due  from  the  said  Account  of 
firm,  for  capital  and  interest  on  the  same  to  the  date  of  the  reference  :  ^"l"i'^'  ''* 
to  A.  the  sum  of  £8000  ;  to  B.  the  sum  of  £6000  ;  to  C.  the  sum  of  ' 

£5000. 

And  I  further  find,  that  in  estimating  the  amount  to  be  divided  as  Deduction  to 
proiits,  it  is  reasonable  to  deduct  from  the  said  sum  of  £10,000,  the  ho  made  for 
amount  of  debts  due   to  the  firm,    the  sum  of  £1000  for  bad  and  /'I'l','', 
doubtful  debts;  and  I  award  that  the  same  be  deducted.  dobts. 

And   I  further  award  and   find,  that  on  a  balance  of  the  above-  Balance 
mentioned  sums,  there  remains  the  sum  of    £5000  in  favour  of  the  rfmainin?. 
firm. 

And  as  it  had  been  agreed  between  the  said  partners  that  T>.  and  C,  DiJuction  for 

who  intend  to  carry  on  the  said  business  in  partnership,  sliall  beat  the    '""^  ^  ^ 
•'  ,        ,        '^  '■  ,         exiK'nse. 

sole  trouble  and  expense  of  collecting  in  the  money  due  to  the  firm, 

and  paying  the  creditors  of  the  same  ;  I  award  and  adjudge,  that  the 

sum  of  £500  be  deducted  from  the  last-mentioned  sum  of  £5000,  and 

be  retained  by  them  in  equal  moieties,  as  a  compensation  for  such 

trouble  and  expense. 

I  therefore  further   award,  tliat  the  sum  of  £4500  remains  to  be  Amount  to  be 
divided  as  profits.  divided. 

And  I  further  award  and  adjudge,  that  A.  is  entitled  to  one-half  of  Share  of  each. 
the  profits  of  the  said  firm,  and  B.  and  C.  each  to  one-quarter  of  the 
said  profits. 

And  I  further  award  and  adjudge,   that,  adding  the  shax'e  of  the  Amount  due 
profits  to  the  amount  of  the  capital  of  each,  there  is,  on  the  whole,  due  *■"  i-'ach. 
to  A.  the  sum  of  £10,250;  to  B.  the  sum  of  £7375;  and  to  C.  the 
sum  of  £6375. 

And  I  further  award  and  direct,  that  B.  and  C.  shall  pay  to  A.  one  Direction  to 
moiety  of  the  said  sum  of  £10,250  on  or  before  the  [  ]  day  of  pay  retiring 

[  ]  next,  and  the  remaining  moiety  of  the  said  sum  within  one 

year  from  the  last-mentioned  day. 

And  I  further  award,  that  A.  shall  receive  the  said  sum  of  £10,250  Variation  in 

in  full  satisfaction  of  all  his  claims  and  interest  in  the  said  firm,  or  in  ^''^^'^]  "°/.  *'^ 

1     .         1  -1    1    n  1  -.1    1  i  •  aflt'ct  retmng 

anywise  relating  thereto,  and  shall  not  be  entitled  to  any  increase,  or  pf^i-tngj. 

liable  to  any  deduction,  in  case  the  amounts  of  the  debt  or  credits  of 
the  said  firm  hereafter  prove  to  be  difl:erent  from  the  sums  at  which 
they  are  estimated  in  this  my  award,  but  that  the  benefit  or  burthen 
of  such  difi"erence  be  borne  wholly  by  B.  and  C.  in  equal  propor- 
tions (x). 

10.   [Befe7'ence  to  settle  terms   of  dissolution   of  partnership  between  Award  of 
A.  B.  and  O.  D.I — I  do  make  this  my  award  of  and  concerning  the  dissolution  of 

„         ,  p  .-,    .     ,1  r  11       ■        ri    1.  ■    partuersmp. 

matters  so  referred  to  me  as  aforesaid,  m  the  manner  rollowmg,  that  is 

to  say  : — First,  I  do  award,  order,  and  adjudge,  that  the  said  partner- 
ship shall  be  deemed  and  taken  to  have  ended  and  been  determined  on 
and  from  the  [  ]  day  of  [  ]. 

(x)  See  Pt.  II.  ch.  8,  s.  1,  d.  4,  p.  254,  as  to  awarding  on  partnership 
matters. 
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A.  B.  to  have       Secondly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.,  his 

debts  due  to     executors  or  administrators,  shall  and  may  have,  demand,  and  receive, 

^™'  to  his,  her,  or  their  own  use,  without  interference  of  the  said  C.  D., 

all  debts   due  and  owing   to  the   said  partnership  from  any  person 

whomsoever. 

\  B  to  use  And  shall  and  may  use  the  name  of  the  said  C.  D.  either  alone  or 

C.  D.'s  name,   jointly,  in  any  action  or  suit  to  be  commenced  for  the  recovery  of  any 

such  debt  or  demand  (?/). 
A.  B.  to  pay  Thirdly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.,  his 
all  debts  due  executors  or  administrators,  shall  and  do  bear,  pay,  and  discharge  all 
rom  le  im.  ^jg^^j-g^  demands,  damages,  and  claims  whatsoever,  due  or  owing  by  the 
said  partnership,  or  which  any  person  hath  or  can  make  against  the 
said  co-partnershiii,  or  the  said  C.  D.  in  respect  thereof. 
To  iudemnifv  ^'^^^  shall  and  do  indemnify  and  keep  harmless  the  said  C.  D.  from 
C.  D.  and  against  all  such  debts,  demands,  damages,  and  claims  ;  and  from 

and  against  any  loss  and  damages  that  may  be  incurred  or  sustained 
by  the  said  C.  D.  by  reason  of  his  name  being  used  in  any  such  action 
or  suit  so  to  be  commenced  as  aforesaid,  in  pursuance  of  the  authority 
A.  B.  to  hereby  given  to  the  said  A.  B.,  his  executors  and  administrators  ;  and 

execute  bond    that  the  said  A.  B.  shall  seal,  execute,  and  deliver  his  bond  to  the  said 
cmni  }.    ^,^  jy ^  jj^  ^j^^  penal  sum  of  £  [  ],  conditioned  to  indemnify  and 

keep  harmless  the  said  C.  D.  from  and  against  the  above-mentioned 
debts,  demands,  damages,  claims,  and  loss  (z). 
C.  D.  to  Fourthly,  I  do  award,  order,  and  direct,  that  the  said  C.  D.  shall 

K^^ i^*^'^  J^P  ^^^  and  do,  at  any  time  or  times,  upon  the  request  of  the  said  A.  B.,  his 
gpjjj  executors  or  administrators,  deliver  \x\i  to  the  said  A.  B.,  his  executors 

or  administrators,  all  and  every  the  books,  papers,  and  writings,  which 
may  be  in  the  custody,  power,  or  possession  of  him  the  said  C.  D.  in 
any  wise  relating  to  or  concerning  the  said  business  of  the  said  co- 
partnership. 
A.  B.  to  pay  Fifthly,  1  do  award,  order,  and  direct,  that  the  said  A.  B.  shall  and 
C.  D.  sum  of    (Jo  on  the  [  ]  day  of  [  ]  next,  at  the  house  of  the  said 

of  all  ^'  ■^'  ^^  aforesaid,  pay  unto  the  said  C.  D.,  his  executors  or  adminis- 

demanda.         trators,  the  sum  of  £  [  ]  ;  and  that  the  said  C.  D.  shall  and  do 

accept  and  receive  the  same  sum  in  full  satisfaction  and  discharge  of 
all  demands  against  the  said  A.  B.  until  the  day  of  the  date  of  the  said 
submission. 

Award  17.  \_0n  a  submission  between  A.  B.  and  C.  D.,  imrtners,  when  the 

between  amount  owing  to  the  firm  is  unascertained,  the  following  provision  may 

pa   ners.  ^^  made.] — And  whereas  it  cannot  be  ascertained  what  sums  of  money 

One  to  collect  are  due  and  owing  to  the  said  firm,  I  further  award  and  direct  that 
debts  due  to     ^]^q  g^ij  A.  B.  shall  use  his  utmost  endeavours  to  ascertain,  collect, 
and  receive  the  debts  due  to  the  said  firm  as  aforesaid,  and  that  the 
said  0.  D.  shall  permit  and  sufi'er  the  said  A.  B.  to  collect  and  receive 

{y)  See  Pt.  II.  ch.  8,  s.  1,  d.  4,  (z)  See  Pt.  II.  ch.  8,  s.  1,  d.  5, 

p.  255,  as  to  awarding  right  to  sue  p.  255,  as  to  awarding  indemnity  to 
in  partner's  name.  be  given. 
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tlie  same.     [^4  clause   may  he  added,  empoweriiuj  A.  1>.  to  vse  C.  D.'s 

name  to  recover  the  dehls,  on  an  indemnity  being  givoi  as  in  clause  16  ; 

and  then  proceed."] 

And  I  further  award  and  direct  tliat  tlie  said  A.  B.  sliall,  from  time  And  ])ay  to 

to  time,  wive  to  the  said  C.  D.  an  account  in  ■writini'  of  his  in-oceedinffs  the  otiier  a 

....  niDictv  01 

in  the  ascertainment  and  recovery  of  the  said  debts  within  six  weeks  ^,^^^.]^  ^^.\^^  ^g 

after  a  request  in  writing  so  to  do  shall  have  been  served  upon  the  said  reccuved. 

A.  B.  on  the  part  of  the  said  C.  D.  ;  and  shall  also  from  time  to  time, 

as  the  said  debts  shall  be  respectively  received,  pay  to  the  said  C.  D. 

one  moiety  thereof,  after  having  first  deducted  all  necessary  expenses 

incurred   touching   the   ascertaining,  collecting,  and    recovering    the 

same. 

18.  I  award  and  direct  that  the  said  C.  D.,  at  the  costs  and  charges  Award  of 
of  the  said  A.  B.,  do  execute  to  the  said  A.  B.,  his  executors  and  assiyinufut 

tLllCl  rGlGtlSO 

administrators,  a  good  and  valid  assignment  of  all  that  \_here  describe 
the  leasehold  premises  to  he  assigned']  ;  and  I  further  award  and  direct 
that  the  said  C.  D.,  at  the  like  costs  and  charges  of  the  said  A.  B.,  do 
execute  to  the  said  A.  B.,  his  heirs,  executor's,  administrators,  and 
assigns,  a  release  of  all  the  right,  title,  and  interest  of  him,  the  said 
C.  D.,  or  his  heirs,  executors,  or  administrator's,  unto  and  in  \ltere 
describe  the  premises]. 

19.  And  1  further  award  and  direct  that  the  said  C.  D.  shall,  Avithin  Award  to 
one  calendar  month  from  the  date  of  this  award,  deliver  into  the  hands  dLdivcr  up 
of  A.  B.,  or  his  heirs,  all  deeds  and  other  writings  in  the  custody, 
possession,  or  control  of  the  said  C.  D.,  relating  to,  or  in  any  way 
affecting  the  said  freehold  house,  with  the  appurtenances,  known  by 

the  name  of  [  ]. 

20.  And  I  further  award  and  direct  that  the  said  C.  D.  shall,  witliin  Award  of 
one  calendar  month   from  the  date  hereof,   convey,   by  a  good  and  conveyance 
sufficient  conveyance,  by  lease  and  release,  the  freehold  house,  with 

the  ai^purtenances,  known  by  the  name  of  [  ],  [o?-  describe  the 

premises  particularly  as  in  the  intended  conveyance],  unto  the  said  A.  B., 
his  heir  or  heirs,  in  fee  simple  ;    and  that  the  said  A.  B.  shall,  at  his  Costs  of 
own  cost,  prepare  and  tender  for  execution,  by  the  said  C.  D.,  the  said  preparing 
lease  and  release  (a). 


XLVII. 

Award,  stated  in  the  form  of  a  Special  Case  for  the  opinion  Award  stated 

of  the  Court.  in  foi'm  of 

special  case. 
1.  Differences  having  arisen  between  the  claimant  and  the  respon-  Statement  of 
dents  as  to  the  liability  of  the  respondents  in  respect  of  a  claim  made  differences 
against  them  by  the  claimant  as  administrator  of  the  estate  of  [  ]  """'^'^  policy. 

{a)  See  Pt.  II.  ch.  8,  s.  1,  d.  6,  p.  257,  as  to  awarding  conveyances. 
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Terms  of 
policy. 


Subject  to 
conditions  set 
out. 


Facts  as  to 
payment  of 
premiums. 


Notice  given 
by  company 
as  to  pre- 
miums. 


under  a  iwlicy  of  assurance  dated  the  [  ],    such  differences 

were  referred  to  me,  E.  J.,  by  a  memorandum  of  agreement  dated 

the  [  ]. 

2.  On  the  [  ]  the  respondents  issued  a  policy,  Xo.  [  ], 
upon  the  life  of  [  ],  for  the  sum  of  [  ],  upon  the  con- 
siderations therein  stated,  and  amongst  others,  in  consideration  of  a 
monthly  premium  of  [  ],  agreed  to  be  paid  to  the  respondents 
by  the  assured  on  the  first  day  of  every  month  during  the  life  of  the 
assured,  and  the  respondents  thereby  agreed  that  they  would,  upon 
proof  of  death  and  of  title,  to  be  produced  at  the  chief  office  of  the 
respondents,  pay  the  said  sum  of  [  ],  either  to  a  trustee,  as 
thereinafter  provided,  or  to  the  executors,  administrators,  or  assigns  of 
the  assured. 

3.  The  policy  referred  to  in  the  last  preceding  paragraph  was  made 
subject  to,  amongst  others,  the  following  conditions  :  — 

3.  That  should  any  one  premium,  payable  under  this  policy,  remain 
unpaid  for  a  period  exceeding  one  calendar  month  after  the 
same  has  become  payable,  or  such  further  time  as  the  directors 
of  the  company  may  in  writing  allow,  the  liability  of  the  said 
company  under  such  policy  shall  thenceforth  cease,  and  all 
premiums  paid  in  respect  thereof  shall  be  forfeited  to  the 
comj^any. 

5.  That  this  policy  of  assurance  shall  be  delivered  to  the  companj^ 
and  probate  of  the  will,  or  letters  of  administration  to  the 
estate  of  the  assured,  shall  (if  required  by  the  company)  be 
produced  at  the  chief  office  of  the  companj^  before  any  pay- 
ment is  made  by  them  in  respect  of  this  policy. 

4.  After  the  said  policy  was  issv^ed,  the  premiums  payable  in  respect 
thereof  were  paid  with  more  or  less  regularity,  and  as  the  premiums 
were  paid  they  were  entered  in  a  book  kept  by  the  assured.  The  book 
in  which  the  entries  were  so  made  down  to  [  ]  was  lost,  and  in 
[  ]  a  new  book  was  provided  by  the  respondents  in  which  was 
entered  the  total  of  the  subscriptions  and  premiums  i:)aid  by  the  assured 
from  [  ]  to  [  ]  inclusive,  and  the  entries  in  the  new 
book  subsequent  to  [  ]  show  the  dates  when  the  payments  were 
made,  the  month  in  respect  of  which  each  payment  was  made,  the 
amount  of  each  monthly  payment,  and  the  initials  or  signature  of  the 
person  receiving  the  premiums. 

5.  In  the  month  of  [  ]  the  premiums  due  under  the  said 
policy  were  three  months  in  arrear,  and  on  the  [  ]  a  notice 
(headed  "Final  Notice,"  but  which  was  in  fact  the  only  notice  sent 
with  reference  to  the  premiums  therein  mentioned)  was  sent  to  the 
assured.  The  said  notice  was  in  })rint,  with  the  exccjjtion  of  the 
reference  number,  the  date,  the  name  of  the  assured,  and  the  policy 
number,  and  was  in  the  following  terms,  omitting  the  heading  : — 

"  It  Hi)pcar3  by  the  books  of  the  company  that  the  premiums  upon 
the  above-mentioned  policy  aro  now  three  months  in  arrears. 
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and  I  beg  to  give  you  notice  that  sucli  policy  will  be  finally 
lai:)sed  at  the  expiration  of  [  ]  days  from  this  date, 

unless  the  amount  is  previously  sent  by  you  by  chefjue  or 
P.  0.0.  to  the  chief  office  direct.  The  agent  has  already  been 
instructed  to  take  the  policy  off  his  collecting  book,  and  is  at 
present  not  authorised  to  receive  any  further  payments  in 
respect  of  the  same,  but  if  the  amount  now  due  is  forwarded  to 
chief  office  direct  within  the  time  above  stated,  the  agent  will 
afterwards  be  instructed  to  again  collect  the  premiums  as 
heretofore.  Should  this  notice  not  corresjjond  with  the  entries 
in  your  receipt  book,  please  communicate  at  once  with  me  to 
above  address,  marking  your  letter  '  private, '  and  enclosing 
your  receipt  book,  so  that  I  may  be  in  a  position  to  personally 
investigate  the  matter. 

"  Yours  faithfully, 

INIanaging  Du-ector. 

"  P.S. — The  company  will  not  be  responsible  for  any  payment  made 
on  this  policy  after  this  date,  unless  made  in  accordance  with 
the  terms  of  this  notice.  The  agent  is  not  authorised  to  receive 
the  particular  payment  to  which  this  notice  refers." 

G.  After  the  receipt  of  this  notice,  referred  to  in  the  last  preceding  Payment  of 

paragraph,  the  claimant,  on  the  [  ],  went  to  the  chief  office  of  premmms  by 

the  respondents,  and  paid  in  cash  to  a  clerk  of  the  respondents  in  the  notice 

office  the  sum  of  [  ],  in  respect  of  the  premiums  due  for  the 

months  of  [  ]  and  [  ],  leaving  the  premium  due  for  the 

month  of  [  ]  still  unpaid.    The  payments  of  the  premiums  for 

]  and  [  ]  were  duly  entered  in  the  receipt  book  referred 

to  in  paragraph  4  of  this  case.     At  the  time  when  these  payments  were  Xo  question 

made  no  question  was  asked  of  the  claimant  as  to  the  state  of  health  of  f^  to  assured  s 
1  1  1  J-  1     1         1       •  ^  liealth. 

the  assured,  nor  was  any  such  question  asked  at  the  time  of  payment 

of  any  premium. 

7.  Subsequently  to  the  [  ]  of  [  ]  no  further  payment 
Avas  made  in  respect  of  any  premium  due  under  the  said  policy  until 
the  [  ],  as  hereinafter  mentioned,  and  no  further  notice 
was  sent  to  the  assured  as  to  any  premium  being  in  arrear  until 
the  [            ]. 

8.  On  the  [  ]  a  notice  identical  with  the  one  set  out  in 
paragraph  5  of  this  case,  except  as  to  the  date,  was  sent  to  the 
assured. 

9.  On  the  [  ]  the  assured  gave  birth  to  a  child  prematurely,  Illness  of 
and  from  that  time  until  her  death,  which  occurred  on  the  evening  of  'assured, 
the  [                ],  the  assured  was  very  seriously  ill.     I  find,  as  a  fact,  Finding  of 
that  on  the  [_date  li-hcii  the  premium  mentioned  in  the  next  paragra2>h  was  ''^^*'  ^^^!'^ 
paidl,  the  claimant  had  every  reason  to  believe  and  did  believe,  as  the  of  assured' 
fact  was,  that  there  was  no  hope  of  the  assured's  recoveiy. 

R.  2  F 
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Payment  of 
premium  iilter 
illness  of 
assured. 


Finding  of 
fact  as  to 
authority  to 
receive 
l)remium. 

Death  of 
assured. 

Question  for 
opinion  of 
Court. 

Alternative 
award. 


Ajipendix  of 
documents. 


10.  On  the  [  ]  at  about  [  ],  the  claimant  went  to  the 
chief  office  of  the  respondents,  taking  with  him  his  receipt  book  and 
the  sum  of  [£  ]  in  money.  The  clerk  to  the  respondents,  who 
was  in  tlie  office,  looked  at  the  book  and  asked  the  claimant  if  he  wanted 
to  pay  the  whole  five  months,  to  which  the  claimant  said  "Yes." 
Thereui)on  the  clerk  looked  at  the  money  to  see  if  it  corresponded  with 
the  amount  appearing  to  be  due  by  the  receipt  book,  and  finding  that 
the  money  was  correct,  he  took  the  money,  made  the  five  entries  which 
appear  in  the  receipt  book  under  the  date  of  the  [  ],  put  on  the 
receipt  stamp  oj^posite  the  entries  and  cancelled  it  by  writing  the  date 
and  his  name  across  the  stamp.  The  clerk  asked  no  question  with 
regard  to  the  assured,  nor  did  the  claimant  make  any  statement  as  to 
her  condition. 

I  find  as  a  fact  that  the  clerk  had  authority  to  receive  the  five 
premiums,  and  that  the  money  so  paid  by  the  claimant  was  received  by 
the  resjDondents  and  was  retained  by  them. 

11.  After  making  the  payment  mentioned  in  the  last  preceding 
jjaragrajih,  the  claimant  returned  home  and  the  assured  died  at  about 
G.45  on  the  evening  of  that  same  day. 

The  question  for  the  opinion  of  the  court  is — 

AFhether  upon  the  facts  herein  stated,  the  respondents  are  liable  to 
pay  the  sum  insured  by  the  said  policy. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  I  find  and 
award  that  the  claimant  is  entitled  to  recover  against  the  respondents 
the  sum  of  [  ],  being  the  sum  now  remaining  due  under  the 

said  policy,   after   giving   credit  for  the  sura  of   [  ]  already 

received  by  the  claimant,  and  I  award  and  direct  that  the  respondents 
do  pay  to  the  claimant  his  costs  of  the  reference  and  also  the  costs  of 
this  my  award. 

If  the  court  should  be  of  ojiinion  in  the  negative,  then  I  find  and 
award  that  the  claimant  is  not  entitled  to  recover  anything  against  the 
respondents,  and  I  award  and  direct  that  the  claimant  do  pay  to  the 
respondents  their  costs  of  the  reference  and  also  the  costs  of  this  my 
award. 

Appendix. 

The  following  documents  are  appended  to,  and  are  to  be  taken  as 
part  of  this  case  : — 


Dated  the 


E.  J. 
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'I'o  all  to  wliom  tliese  jiresents  shall  come,  I,  X.  Y.,  of  [  ], 

barri.ster-at-law.  send  greeting. 

Wliereas  Ijy  a  certain  order  of  court,  made  at  the  assizes  holden  at 

proHt ration  of  Maidstone,  in  and  for  the  c<junty  of  Kent,  on  Monday,  the  [  ] 

iniiHaDce. 


Award  on  an 
indictmejit 
referred, 
dircctinj' 
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day  of  March,  a.d.  [  ],  before  Mr.  Justice  A.  B.,  one  of  the  Jlrcital  of 

justices  of  the  High  Court  of  Justice,  in  a  certain  indictment  tlien  "l'^':'^"  ^{ 

l)ending  in  the  said  court,  wherein  the  King,  on  the  prosecution  of  '  "*^1'''"8- 

A.  B.,  C.  D.,  aud  E.  F.,  was  tlie  prosecutor,  and  Sir  R.  D.,  Knight, 

G.  H.,  and  I.  K.,  were  defendants ;  after  reciting  that  the  said  defen  -  \-eidi(;t  of 

dants  had  consented  to  a  verdict  of  guilty  against  theui,  upon  condition  K"'l*y  sulyect 

that  the  prosecutors  of  the  said  inlictuient  should  enter  into  and  be  ^^  '"•^^^^''-'^^e- 

bound  by  the  said  order  ;  it  was  ordered  by  the  said  court,  witli  the  Power  to 

consent  of  the  said  prosecutors  and  tlie  said  defendants,  that  I,  the  'J-rbitrator 

said  X.  Y.,  should  be  empowered,  and  T  was  thereby  empowered,  to  pn^tratiun  ..f 

direct  and  order  the   prostration   of   the  whole  or  any  part  of   the  th«;  embajik- 

embankment  in  the  said  indictment  mentioned,  which  I  should  think  "i^iit  indicted 

fit ;  such  directions  and  orders  to  be  conditional  upon,  and  subject  to  '."^  •'■ '""S'tnt-i--. 

the  opinion   of   the   King's   Bench   Division   of  the    High  Court   of  ^^'J^EJ ^Jj- /)', 'J 

Justice,  with  respect  to  any  point  or  points  of  law  that  might  arise  to  King'H 

be  stated  as  therein  and  hereinafter  mentioned:  so  as  I,  the  said  arbi-  J^*^'"'''  t>ivi- 

trator,  should  make  and  publish  my  award  in  writing  concerning  the  i,(,j,if  !!fT;i\v 

matters  referred,  ready  to  be  delivered  to  the  said  parties,  or  to  either 

of  them  ;  or  if  they  or  either  of  them  sliould  be  dead  before  the  making 

of  the  said  award,  to  their  respective  pers(jnal  representatives  wlio 

should  require  the  same  ;  on  or  before  the  fourth  day  of  the  then  and 

now  next  Michaelmas  Sitting,  or  on  or  before  any  other  day  to  which 

I  should  by  any  writing  under  my  hand,  to  be  endorsed  thereon,  from 

time  to  time  enlarge  the  time  for  miking  my  said  award ;  and  that  I,  -i^bitrator  to 

the  said  arbitrator,  should  state  for  the  opinion  of  the  Kino-'s  Bench  ^*^'^te  points 

Division,  at  the  request  of  the  said  prosecutors  or  defendants,  or  of  or  requested 

either  of  them,  any  point  or  points  of  law  that  might  be  raised  before 

me  touching  the  matters  referred  to  me  by  the  said  order.     And  it  was  Costs  in 

thereby  also  ordered  that  the  costs  of  the  said  reference  and  award,  to  discretion  of 

be  taxed,  should  be  in  the  discretion  of  me,  the  said  arbitrator,  Avh<»  '"  ^  ^*  '"• 

might  direct  and  award  to  and  by  whom,  and  in  what  manner  the  same 

should  be  paid  ;  and  that  I,  the  said  arbitrator,  should  have  tiie  same  Power  to 

power  to  amend  the  record  and  to  certify,  as  a  judge  sittinf  at  Nisi  'i"!'-'"'^  the 

Prius  would  have  had  upon  a  trial  of  the  said  indictmeut.    And  it  was  to  certi'f\ 

thereby  also  ordered,  by  and  with  such  consent  as  aforesaid,  that  it 

should  be  in  the  judgment  of  me,  the  said  arbitrator,  to  examine  the 

said  prosecutors  and  the  said  defendants,  or  any  or  either  of  them 

who,  together  with  their  respective  Avitnesses,  should    be  examined 

upon  oath. 

And  whereas   by  a  certain   other  order  afterwards  made    in   this  Recital  of 
indictment  by  the  Honourable  Sir  A.  B.,  one  of  the  justices  of  his  J"'^'^'*-' ^  °''*^*^^' 
Majesty  s   High  Court  of   Justice,  and  purporting  to  bear  date  the  arbitrator  to 
[  ]  day  of  July,  [  ],  the  said  last-mentioned  judge  did,  idter  verdict 

upon  hearing  the  solicitors  on  both  sides  and  by  consent,  thereby  '  "'"*'*-^'' 
order  that  the  arbitrator,  to  whom  this  indictment  stood  referred, 
should  be  at  liberty  to  order  the  verdict  of  guilty  already  entered 
against  the  defendants  to  be  set  aside,  and  a  verdict  of  not  guilty 
to  be  entered  instead  thereof  on  behalf  of  all  or  any  of  tlie 
<lefendants. 
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Award  de  And  whereas  I,  the  said  arbitrator,  did,  directly  after  the  making  of 

lirajinissis.         ^.^j^^  first-mentioned  ordei-,  take  npon  myself  the  burthen  of  the  said 

arbitration,   and  have   been  attended  by  the  counsel,   solicitors,  and 

agents  of  the  said    prosecutors  and   the   said  defendants,  and   have 

examined  upon  oath   all   the  witnesses  which   have   been   produced 

before  me  by  each  of  the  said  parties,  touching  the  matters  so  referred 

to  me  as  aforesaid  ;   and   have  also  viewed  and  inspected  the  said 

embankment  in  the  said  indictment  mentioned  ;  and  have  heard  and 

maturely  considered  all  the  evidence  which  has  been  adduced  before 

Arbitrator  not  me,  touching  the  matters  so  referred  to  me  as  aforesaid  ;  and  have  nc)t 

requested  to     jjeen  called  upon  or  requested  during  the  said  reference,  by  either  the 

j^^  said  prosecutors  or  defendants,  or  any  or  either  of  them,  to  state  for 

the  opinion  of  the  said  King's  Bench  Division  any  point  or  points  of 

law  that  were  raised  before  me  touching  the  matters  so  referred  to  me 

as  aforesaid^  or  to  amend  the  record  of  the  said  indictment ; — I,  the 

said  arbitrator,  do  therefore  make  this  my  award  in  writing,  of  and 

concerning  the  matters  so  referred  to  me  as  aforesaid,   in  manner 

following^  that  is  to  say. 

Award  verdict      I  Jo  order,  that  the  verdict  of  guilty  already  entered  against  the 

'i'ome^cle^fe'i     °  defendants  be  set  aside,  and  instead  thereof  that  a  verdict  of  guilty  be 

dants.  entered  against  the  defendants.  Sir-  R.  D.  and  G,  H.,  and  a  verdict  of 

not  guilty  against  the  defendant,  I.  K. 

Direction  to         And  I  do  award,  direct,  and  order,  that  the  whole  of  the  embank- 

pros  ra  o  nient  in  the  said  indictment  mentioned  shall  with  all  reasonable  speed, 

ombaiikment.      ^  .  ...  ,  , 

after  the  making  and  publishing  of  this  my  award,  be  prostrated  by 

and  at  the  expense  of  the  said  defendants,  Sir  R.  D.  and  G.  H.  ;  and 

the  materials  thereof  be  taken  and  carried  away  ;  and  the  bed  and 

soil  of  the  river  Thames,  wherein  the  said  embankment  was  erected, 

raised  and  placed,  be  restored  and  made  by  them,  at  their  expense,  in 

the  same  state  in  which  the  same  was  before  the  said  embankment  was 

begun  to  be  erected,  raised  and  placed. 

Certificate  for       And  I  do  hereby  certify  that  the  said  indictment  so  referred  to  me 

special  jury,     ^^j^g  g,  proper  indictment  to  be  removed  by  certiorari,  and  to  be  tried  by 
a  special  jury. 

Award  deftii-       And  I  do  hereby  further  award,  order,  and  direct  that  the  costs  of 
1      P  P"^     this  reference  and  of  this  my  award,  when  taxed,  be  paid  on  demand 

reference.  ^^J  ^^^  above-named  defendants.  Sir  R.  D.  and  G.  H. 

In  witness  whereof,  I,  the  said  above-named  X.  Y.,  have  hereunto, 
set  my  hand,  thi.s  [  ]  day  of  [  ].  X.  Y. 

Signed  and  published  the  [  ]  day  of 

[  ],  in  the  presence  of  O.  P. 


AWARDS.  43; 


XLIX. 


To  all  to  whom  these  presents  shall  come,  I,  A.  L.  B.,  of  [  ],  Award  dI' 

ill  the  county  of  Lancaster,  mine  agent,  send  greeting.  «'omi)('iisa(ioii 

Whereas  by  virtue  of  the  North  Staffordshire  Railwaj'-  (Pottery  Line)  lauda^t'ikcu^' 
Act,  184G,  and  the  North  Staffordshire  Railway  (Churnet  Valley  Line)  under  llie 
Act,  1840,  and  of  certain  other  acts  of  parliament,  incorporated  with  Lands!  laiiscn 
the  above  acts,  the  Nortli  Staftbrdshire  Railway  Company  were  autho-  Aft 
rised  to  take,  for  the  purposes  of  a  certain  railway  about  to  be  con-  Recital 
structed  by  them,  the  piece  or  parcel  of  land  and  buildings,  part  of  a  company 
coal  wharf  and  buildings  ;  which  part  is  hereinafter  particularly  men-  ••■"'^''0'''^eu  to 
tii)ned  in  the  schedule  signed  by  me  hereunder  written  and  described 
on  the  plan  signed  by  nn  hereto  annexed,  and  coloured  red  on   the 
said  plan. 

And  whereas,  on  or  about  the  sixth  day  of  January  now  last  part,  NoticL-  bv 
the  said  company  duly  gave  notice  in  writing  to  J.  H.,  S.    B.,  and  company  land 
J.  G.,  of  [  ],  in  the  parish  of  [  ],  in  the  county  of  ''^<1">'''^'^- 

iStaftbrd,  coal  masters  and  copartners,  the  tenants  or  lessees  of  the  said 
land  and  buildings  so  described  in  the  said  schedule,  and  coloured  red 
in  the  said  plan  ;  that  they  required  and  intended  to  take  the  same  for 
tlie  purposes  of  the  said  railway;  and  that  they  were  willing  to  treat 
for  the  purchase  of  the  interest  of  the  said  J.  H.,  S.  B.,  and  J.  G., 
therein,  and  as  to  the  compensation  to  be  made  to  them  for  the  damati-e 
that  might  be  sustained  by  them  by  reason  of  the  execution   of  the 
works  of  the  said  railway ;  and  in  and  by  the  said  notice  the  said  com-  Demand  of 
pany  required  the  said  J.  H.,  S.  B.,  and  J.  G.  to  deliver  a  statement  partifi^li'i's  of 
in  writing  of  the  particulars  of  their  estate  and  interest  in  the  said  claim 
land   and   buildings,  and   of  the   claim   made   by   them,   in   respect 
tliereof. 

And  whereas,  in  pursuance  of  the  said  last-mentioned  notice,  the  Particulars  of 
said  J.  H.,  S.  B.,  and  J.  G.,  on  or  about  the  20th  day  of  January  last  interest  and 
past,  by  a  statement  in  writing,  informed  the  said  company  that  they  compen8ati(ni. 
the  said  J.  H.,  S.  B.,  and  J.  G.  were  lessees  of  the  said  land  and 
buildings  for  a  term  of  twenty-one  years,  from  the  24th  day  of  June, 

1900,  under  a  lease  from  J.  A.,  Escp,  of  L ,  aforesaid  ;  and  that 

they  claimed  the  sum  of  £3380  as  a  compensation  for  the  value  of 
their  said  land  and  buildings  so  as  to  be  taken  as  aforesaid,  and  for 
the  damage  which  would  be  sustained  by  them  by  reason  of  the 
execution  of  the  works  of  the  said  railway,  and  of  the  severing  of  such 
land  and  buildings  from  their  other  lands  and  buildings. 

And  whereas  the  said  railway  company  ofiered  to  pay  to  the  said  ('oiui)eusalion 
J.  H.,  S.  B.,  and  J.  G.,  the  sum  of  £000  as  and  for  the  compensation  ^f'']^^  '^^  ^''° 
for  the  value  of  the  said  land  and  buildings,  and  for  such  damage  as 
aforesaid,  and  have  not  offered  to  pay  any  other  or  larger  sum  what- 
ever in  respect  of  the  same. 

And  Avhereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  the  said  railway  Difference  as 
company,  did  not  agree  as  to  the  amount  of  compensation  to  be  paid  ^'^  ^'mouut. 
as  aforesaid,  but  a  dispute  arose  between  them  as  to  the  same. 
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Demand  of 
iirbitration  bv 
laudo-wiKT. 


Notice  to 
company  to 
ai^point 
arbitrator. 

Appointment 
of  arbitrator 
bv  landowner 


Appointment 
of  arbitrator 
by  the 
company. 


Arbitrators 
subscribed 
declaralion. 


Arbitrators 

appointed 

umpire. 


A  I  bit  Ja  1(1/ 8 

iind<  it'iok  the 

ief(rrii<-e. 


Ari>itratorB 
•■iilargeil  the 
(ime. 


Arbitrators 


And  whereas  the  said  J.  H.,  S.  B.,  and  J.  G.,  by  a  notice  in  writing 
under  their  hands,  dated  on  or  about  the  18th  day  of  Augu.st  hist,  and 
delivered  to  the  said  company  before  the  said  comimny  had  issued 
their  warrant  to  the  sheriff  to  summon  a  jury  in  respect  of  the  said 
land  and  buildings,  signified  their  desire  to  the  said  company  to  have 
the  amount  of  compensation  settled  by  arbitration  ;  and  in  the  said 
notice  stated  the  interest  in  respect  of  which  they  claimed  compensa- 
tion and  the  amount  of  compensation  claimed  by  them,  and  the 
dispute  respecting  such  amount  which  they  required  to  be  settled  by 
arbitration. 

And  whereas  the  said  J.  H.,  S.  B.j  and  J.  G. ,  and  the  said  companj', 
did  not  concur  in  the  appointment  of  a  single  arbitrator. 

And  whereas,  by  the  notice  last  aforesaid,  the  said  J.  H. ,  iS.  B.,  and 
J.  G.  required  the  said  company  to  nominate  and  appoint  an  arbitrator 
on  their  part  to  whom  the  said  dispute  respecting  the  said  compensa- 
tion should  be  referred. 

And  whereas  the  said  J.  H. ,  S.  B.,  and  J.  G.,  on  or  about  the  30th 
day  of  August  last,  duly  nominated  and  appointed,  by  writing,  under 

their  hands,  J.  H.  B.,  of  L ,  aforesaid,  auctioneer  and  surveyor,  to 

be  an  arbitrator,  to  whom  the  question  of  such  comjjensation  as  afore- 
said should  be  referred,  and  delivered  the  said  appointment  to  the  said 

.r.  H.  B. 

And  whereas,  pursuant'  to  the  said  notice,  the  said  company,  on  or 
about  the  13th  day  of  September  last,  duly  nominated  and  appointed, 
in    writing   under   the   hands   of   two   of   the   directors   of   the   said 

company,  G.  M'D.,  of  C ,  in  the  said  county  of  Statlbrd,  surveyor, 

to  be  an  arbitrator,  to  whom  the  question  of  such  compensation  as 
aforesaid  should  be  referred,  and  delivered  the  said  appointment  to 
the  said  G.  M'D. 

And  whereas  the  said  arbitrators,  Ijefore  they  entered  into  the  con- 
sideration of  any  of  the  matters  so  referred  to  them  as  aforesaid, 
respectively  duly  made  and  subscribed  in  the  presence  of  a  justice 
duly  authorised  in  that  behalf,  the  declaration  required  by  tlie  before- 
mentioned  acts. 

And  whereas  the  said  arbitrators,  before  they  entered  upon  tlie 
matters  so  referred  to  them,  did,  on  the  18th  day  of  September  last,  in 
pursuance  of  said  statutes,  by  writing  under  their  hands,  duly 
nominate  and  api^oint  me,  the  before-mentioned  A.  L.  B.,  to  be  the 
umpire  in  the  matter  of  the  said  arbitration. 

And  whereas  the  said  arbitrators  took  upon  themselves  the  burthen 
of  the  reference,  and  duly  heard  and  considered  the  allegations  and 
proofs  of  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  of  the  said  company 
respectively,  concerning  the  amount  of  the  said  compensation. 

And  whereas  the  said  arbitrators,  on  or  about  the  1st  daj-  of 
October  last,  and  within  twenty-one  days  after  the  appointment  of 
the  last  of  the  said  arbitrators,  by  writing  under  their  hands,  duly- 
appointed  an  extended  time  for  the  making  of  their  aAvard,  namely, 
until  the  V-hh  day  (jf  November  instant. 

And  whereas  tbe  said  arlntrators  disagreed  and  dili'ered   respecting 
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the  m.atters    referred    tci    them,  and    l)y  reason    of    such    differences  disagrocd. 

between  them  failed  to  make  their  award  either  within  twenty-one  ""^  made  no 

days  after  the  day  on   which   tlie   last   of   the   said   arbitrators  was 

appointed,  or  within  the  extended   time   for  making  their  award  so 

appointed   as  aforesaid  ;    whereby  the   matters  i-eferred   to   the  said 

arbitrators  aforesaid  duly  came  before  me  as  umpire  for  determination. 

Now  know  ye  that  I,  the  said  A.  L.  B.,  having  taken  upon  myself  Umpire 

the  burthen  of  the  reference  ;  and  having,  before  entering  upon  or  undertook 

rc'tercDce. 
taking  into  consideration  any  of  the  matters  referred  to  me,  duly  made 

and  subscribed,  in  the  presence  of  a  justice  duly  authorised  in  that 

behalf,  the  declaration  required  by  the  said  acts,  which  said  declara-  Su1)scribcd 

tion  is  hereunto  annexed;  and  having  been  attended  by  the  parties  *^''^^^''"V"" 

,     ,    .        .  1  ,       •        1         1         1  -1        1   ii        n        ,•         annexed. 

and  their  witnesses,  and  having  hoard  and  considered  the  allegations 

and  i^roofs  of  the  respective  parties,  and  having  viewed  the  said  lands  y^ine  and 
and  buildings  ;    and  having  also  in  making  tliis  my  award  regarded  consequential 
not  only  the  value  of  the  interest  of  the  said  J.  H.,  S.  B.,  and  J.  G.  in  tlamagc;. 
the  land  and  buildings  so  to  be  taken  bj'  the  said  company  as  afore- 
said, but  also  the  damage  to  be  sustained  by  the  said  J.  H.,  S.  B.,  and 
J.  G.  by  reason  of  the  severing  of  the  land  and  buildings  so  to  be 
taken  from  the  other  lands  of  the  said  J.  H.,  S.  B.,  and  J.  G.,  and  by 
the  otherwise  injuriously  aft'ecting  such  other  lands  by  reason  of  the 
exercise  by  the  said  company  of  the  powers  contained  in  the  said  acts  : 
do  make  this  my  award  in  wi'iting,  of  and  concerning  the  premises,  in  Award. 
the  manner  following  :  that  is  to  say, 

I  do  award,  settle,  order,  and  determine,  that  there  is  due  from  the  Sum  due  as 
said  railway  company  unto  the  said  J.  G.,  S.  B,,  and  J.  G.,  the  sum  ocimpensation. 
of    £2805  as  and  for  the  purchase-money  and  compensation  for  the 
interest   of   the  said   J.  H.,  S.  B,,  and  J.  G.  in  the  said   land  and 
buildings  so  intended  to  be  taken  as  aforesaid ;  and  for  all  damages  to  For  land 
be  sustained  by  the  said   J.   H.,  S.  B.,  and  J.  G.  by  reason  of   the  taken,  for 
severing   of   the  said  land  and   buildings  from  the  other  lands  and  ^^^^  other" 
buildings  of   the  said   J.   H.,   S.  B,,  and  J.  G.  ;    and   the  otherwise  injuries, 
injuriously  affecting  such  other  lands  and  premises  by  the  exercise  by 
the  said  railway  company  of  the  powers  contained  in  the  said  acts. 

And  whereas  the  said  sum  of  £2805,  which  I  have  above  awarded  Kceital  com- 
as such  compensation,  is  greater  than  the  sum  offered  by  the  said  rail-  pany  liable 
way  company  as  such  compensation,  whereby  the  costs  of  and  incident 
to  this  arbitration  are  to  be  borne  and  paid  by  the  said  railway  com- 
pany ;  I  further  award,  adjudge,  and  settle  the  amount  of  the  costs  of  A-ward  asscss- 
this  arbitration,  and  incident  thereto,  incurred  by  the  said  J.  H.,  S.  B.,  m^nt  ot  costs. 
and  J.  G.,  at  the  sum  of  £  [  ],  and  the  amount  of  the  costs  of  Oi  i)arty. 

and  incident  to  the  award,  at  the  sum  of  £  [  ]  (h).  Of  award. 

As  witness  my  hand  this  twenty-foui'th  day  of  November,  [         ]. 

A.  L.  B. 
Signed  and  i^ublished  on  the  day  and  year 
last  above  mentioned,  in  the  presence  of 
J.  F.  S. 

(b)  See  Pt.  II.  ch.  9,  p.  283,  as  to  making  a  separate  certificate  for  the  costs. 
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The  Schedule  above  referred  to. 


Parish  or  place 

and  county  in 

which  the  lands 

and  hereditaments 

required  are 

situate. 


Number  on  map 
or  plan,  and  in 
the  book  of  re- 
ference deposited 
with  the  clerk 
of  the  peace  of 
the  county  of 
Stafford. 


L.  in  the  x^arish 

of  S.  in  the 

county  of 

Stafford. 


109 


Description  of 

the  lands  and 

hereditaments 

required. 


Part  of  a  coal 
wharf  and 
buildings. 


Quantity  of  the 
lands  and 

hereditaments 
required. 


Acres. 
0 


Rods. 
0 


Per. 

27 


A.L.  B. 

Signed  by  the  said  A.  L.  B.  on  the  day  and 
year  last  above  mentioned,  in  the   pre- 
sence of  J.  F.  S. 
[Let  the  plan  he  annexed,  signed,  and  attested.} 

I,  A.  L.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully 
and  honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  deter- 
mine the  matters  referred  to  me  under  the  provisions  of  the  act, 
[ffere  recite  the  name  of  the  special  act  or  acts.'] 

A.  L.  B. 

Made  and  subscribed  in  the  presence  of  [name  of  the  justice}, 
the  third  day  of  November,  [  ]. 


Award  con- 
firmed by 
arbitrator  on 
reference 
back. 


L. 

Whereas  by  a  certain  order  of  the  court  made  on  the  trial  of  a  cause 
in  which  A.  B.  was  the  plaintiff,  and  C.  D.  the  defendant,  it  was 
ordered  among  other  things  that  the  said  action,  and  all  matters  in 
difference  between  the  said  parties,  should  be  referred  to  the  award  of 
mo  X.  Y.,  of  [  ]. 

And  wliereas  I,  tlie  said  X.  Y.,  did  pursuant  to  the  said  order,  on 
tlic  [  ]  day  of  [  ],  make  and  publish  my  award  in  writing 

of  and  concerning  the  matters  referred  by  the  said  order  of  court. 

And  wliereas  by  an  order  of  the  King's  Bench  Division  of  the  High 
Court  of  .Justice,  made  the  [  ]  day  of  [  ],  it  was  ordered 

that  it  should  be  referred  back  to  me,  the  said  arbitrator,  to  reconsider 
the  amount  of  the  damages  awarded  by  me  to  the  plaintiff  in  the  said 
action,  and  that  the  costs  of  the  further  reference  and  award  should 
Ijc  in  my  discretion. 

Now  I,  the  said  X.  Y.,  liaving  taken  upon  myself  tlie  burthen  of 
this  further  reference,  and  having  lieard  and  duly  considered  the 
allegations  and  proofs  further  made  and  adduced  by  the  said  parties, 
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and  having,  in  pursuance  of  the  said  rule,  reconsidered  the  amount  of 
the  said  damages  ;  do  hereby  award  and  dechirc,  that  I  see  no  reason 
to  alter  the  amount  of  the  said  damages,  and  I  do  therefore  hereby 
confirm  my  former  award,  and  direct  it  to  stand  as  to  the  said 
damages. 

And  I  further  award  and  direct,  that  the  said  C.  D.  do  pay  and  bear 
the  costs  of  this  my  second  award,  and  also  do  pay  to  the  said  A.  B. 
his  costs  of  and  incidental  to  this  second  reference. 

In  witness  whereof,  &c. 


LI. 

In  the  High  Court  of  Justice.  [  ]j  18  No 

King's  Bench  Division. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

In  pursuance  of  the  order  of  [  ],  dated  the  [  ]  day  Report  of 

of  [  ],  I  have  held  the  inquiry  [or  "  taken  the  accounts,"  nn  in  referee 

theorder]  thereby  directed,  and  I  hereby  report  as  follows  :  [here  set  out  appointed  to 
T  -,  ,  .  ./I  1-  luquiro  and 

the  report]  (c).  ,.,'port. 

Dated  X.  Y. 


LII. 

In  the  High  Court  of  Justice.  [  ],  18     .     No.     . 

King's  Bench  Division. 

Between  A.  B.,  Plaintiff, 
and 
CD.,  Defendant. 

In  pursuance  of  the  order  dated  the  [  ],  the  whole  of  this  Order  of 

cause  [or  as, the  case  may  he  in  accordance  with  the  order']  has  been  tried  referee 
before  me,  and  I   hereby  direct  that  judgment  be  entered  for  the  9^"'c^"°o 
[plaintiff"  for  the  sum  of  [£  ],  with  costs],  [or  for  the  defendant, 

with  costs]. 

Dated  X.  Y, 

(c)  See  Pt.  II.  ch.  6,  s.  3,  p.  230. 
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LIII. 

Notice  of  motion  to  set  aside  judgment  directed,  and  to  enter  other 
judgmont  {d). 

In  the  High  Court  of  Justice.  19     ,         .     No.     . 

[  ]  Division. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Take  notice  that  this  court  will  be  moved  on  [  ]  next,  or  so  soon 

thereafter  as  counsel  can  be  heard  by  counsel  for  the  plaintiff  [or 
defendant],  that  the  judgment  directed  to  be  entered  herein  by  the 
[official  referee,  special  referee,  or  arbitrator,  as  the  case  may  be]  at 
the  trial  hereof  before  him  on  tlie  [  ]  day  of  [  ]  19  [     ]?  [^^' 

that  so  much  of  the  judgment  directed  to  be  entei'ed  herein  by  the 
(etc.,  as  above)  as  directs  that  (stating  the  fart  sought  to  he  set  aside)~\  be 
set  aside  and  that  judgment  be  entered  for  the  plaintiff  \or  defendant] 
for  [  ]  [stating  the  judgment  sought']  on  the  ground  that  the  judgment 
directed  to  be  entered  is  wrong  by  reason  that  upon  the  finding  as 
entered  the  judgment  so  directed  is  wrong  [or  as  the  grounds  may 
hel,  and  that  the  costs  of  this  application  be  paid  by  the  [  ]  to 

the  [  ]. 

Dated  Signed  [  ]. 

To  [  ]  [the  opposite  party  and  his  solicitor]. 

{d)  Order  XL.  r.  6,  and  Order  L.  J.  Q.  B.  461,  561 ;  Wynne-Finch 
XXXVI.  r.  52.  See  Clarke.  Somen-  v.  Chaytor,  [1903]  2  Ch.  475;  72 
schein,   25   Q.   B.   D.  226,  464 ;  59       L.  J.  Ch.  723. 
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LIY. 

In  the  High  Court  of  Justice.  [Year,  letter,  and  numher,  if  any.} 

King's  Bench  Division. 

Between  A.  B.,  Plaintiif^ 
and 
C.  D.,  Defendant. 

[When  there  is  no  cause  in  court,  say — 

"  In  the  matter  of  the  arbitration  between  A.  B. 
and  C.  D. 
And  in  the  matter  of  tlie  Arbitration  Act,  1889."] 

I,  O.  P.,  of  [  ],  make  oath  and  say  : — 

1.  I,  this  deponent,  did,  on  the  [  ]  day  of  [  ],  a.d.  [  ],  Affidavit  of 
see  X.  Y.  "sign  and  publish"  [or  "sign,  seal,  and  publish,"  as  the  ^''^l^^^'l^^ 
case  may  be],  "the  award  in  writing  hereto  annexed"  \_or  "his  award 

in  writing  between  A.  B.,  of  [  ],  and  C.  D.,  of  [  ],  bearing 

date  the  day  and  year  aforesaid. 

2.  The  name  X.  Y.  set  and  subscribed  in  the  said  award  as  the  party 
executing  the  same  is  of  the  proper  handwriting  of  the  said  X.  Y. 

3.  The  name  O.  P.,  set  and  subscribed  thereto  as  witness  attesting 
the  execution  of  the  said  award,  is  of  the  proper  handwriting  of  me, 
this  deponent  (e). 

O.  P. 

Sworn,  &c. 

This  affidavit  is  tiled  on  behalf  of  [  ]. 

(e)  See  Pt.  III.  ch.  7,  s.  4,  d.  1,  p.  375,  as  to  verifying  the  award. 
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LV. 

In  the  High  Court  of  Justice.  [Year,  letter,  and  niirnlje'r.] 

King's  Bench  [or  Chancery]  Division. 

Between  W.  B.,  Pkintiff, 
and 
The  C.  D.  Kailway  Company,  Defendants. 

Affidavit  I,  W.  H.,  of  [  ],  solicitor  for  the  above  W.  B.,  make  oath 

verifying  j^j^i  g.^y  ._ 

copy  of  award 

s^tTstir  *"         ^-  ^'  ^"  *^'*^  t  ]  tlay  of  [  ],  received  from  M.  T.,  the 

award.  solicitor  for  the  above-named  comiiany,  a  copy  of  the  award  made  by 

M.  P.  ia  the  matter  above  mentioned,  and  which  said  copy  of  the  said 
award  is  hereunto  annexed,  and  which  said  award  was  taken  ujo,  and 
is  now  in  the  possession  of  the  said  M.  T.  as  such  solicitor  as  aforesaid, 
or  of  the  said  companj^,  as  I,  this  dej)onent,  verily  believe  (/). 

W.  H. 

Sworn  in  court  this  [  ]  day  of  [  ],  1855. 

This  afhdavit  is  hied  on  behalf  of  [  ]. 


LVL 

[Commence  as  in  the  previous  Forms,] 
Affidavit  of  2.  The  time  for  making  the  said  award  was  on  the  [  ]  day 

of  lime  and*of  ^^  ^  .J'  ^^"^^  ^"^^'S^'^  *°  ^^^  f  ]  ^^^  «^  t  .^' 

publication  of  ^'Y  tlie  writing  under  the  hand  of  the  said  X.  Y.,  indoi-sed  on  the  said 

award.  bond  [or  other  suhmission  as  the  case  may  he], 

3.  The  name  of  the  said  X.  Y.  set  and  subscribed  to  the  said 
indorsement  is  of  the  proper  handwriting  of  the  said  X.  Y. 

4.  'J'he  said  award  was  made  and  published  on  the  [  ]  day 
of  [  ],  and  within  the  enlarged  time  for  making  and  pul>lishing 
the  same. 

Tliis  affidavit  is  tiled  on  behalf  of  [  ]. 

(/)  See  Pt.  III.  ch.  7,  s.  4,  d.  1,  p.  375,  as  to  sufficiently  verifying 
the  award. 
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LVIT. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  of  [  ],  for  p,,\vor  of 

divers   good  causes    and   considerations    me    hereunto  moving,  have  attorney  to 
made,  ordained,  authorised,  constituted,  and  appointed,  and  by  these  ^,,„py  ^^^i 
presents  do  make,  ordain,  authorise,  constitute,  and  appoint,  E.  F.,  of  costs' 
[  ],  gentleman,  my  true  and  lawful  attorney,  for  me,  and  in  my  awarded, 

name,  and  to  my  use,  to  ask,  demand,  and  receive,  of  and  from 
C.   D. ,  of  [  ],  the  sum  of  £  [  ],  awarded  to  be  paid 

to  me  by  the  award  of  X.  Y. ,  made  under  the  submission  between 
me  and   the  said  C.   D.,   dated  the  [  ]  day  of   [  ,] 

and  also  the  sum  of  £  [  ],  for  costs,  allowed  to  me  by  the 

allocatur  of  the  master,  pursuant  to  the  said  award,  and  under  and 
by  virtue  of  an  order  of  the  King's  Bench  Division  of  the  High 
Court  of  Justice,  bearing  date  the  [  ]  day  of  [  ],  and 

on  payment  thereof,  acquittances,  or  other  sufficient  discharges  for 
the  same  for  me,  and  in  my  name,  to  make,  seal,  and  deliver,  and 
to  do  all  other  lawful  acts  and  things  whatsoever  concerning  the 
premises,  as  fully  in  every  respect  as  I  myself  might  or  could  do,  if  I 
were  personally  present.  And  I  hereby  I'atify,  confirm,  and  allow  all 
and  whatsoever  my  said  attorney  shall  in  my  name  l9,wfully  do,  in  and 
abovit  the  said  premises,  by  virtue  of  these  presents.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this  [  ]  day  of 

[  ]  (9)- 


A.  B.  (l.s.) 


Sealed,  signed,  and  delivered  in 
the  presence  of  O.  P. 


LYIII. 

\_Commence  the  notice  of  motion  as  in  Form  XX.] — on  the  part  of  the  Notice  of 
plaintiff  [or  "  defendant"],  that  the  report,  dated  [  ]  day  of  ^{jj^tron^and 

[  ],  of  X.  Y.,  Esq.,  the  official  referee  [or  "special  referee  "]  in  enforcement 

this  action  [or  "  matter  "],  may  be  adopted  [if  it  is  desired  that  ixirt  of  report. 
only  of  the  report  he  adopted,  continue,  "  so  far  as  the  same  reports  that 
the  sum  of  £  [  ]  is  due  from  the  defendant  to  the  plaintiff,"  [or 

as  the  case  may  be],  and  that  the  defendant  may  be  ordered  to  pay 
to  the  plaintiff  the  sum  of  £  [  ],  mentioned  in  the  said  report, 

together  with  the  plaintiffs  costs  of  this  action  to  be  taxed. 

(g)   See  Pt.  III.  ch.  4,  s.  2,  p.  341,  as  to  the  demand  necessary  before  an 
attachment. 
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LIX. 

In  the  High  Court  of  Justice. 
[  ]  Division. 

In  the  matter  of  an  arbitration  between  A.  B.  and  C.  D. 

Notice  of  Take  notice  that  the  court  will  be  moved  on  Tuesday  the  [  ] 

motion  to  set    ^.^y  ^f  December,  [         ],  at  10.30  o'clock  in  the  forenoon,  or  so  soon 
after  as  counsel  can  be  heard  by  [  ]  on  behalf  of  A.  B.,  that  the 

award  made  between  the  parties  by  X.  Y.  may  be  set  aside  on  the 
following  grounds  : — 1st  [here  state  the  grounds,  e.g.  (1)  that  the  arbi- 
trator misconducted  liimself  in  that  no  proper  judicial  investigation  of 
the  matters  in  dispute  was  held  by  him  in  the  presence  of  the  parties  ; 
(2)  that  no  evidence  was  taken  by  the  arbitrator,  nor  any  oi^portunity 
given  to  the  applicant  of  calling  witnesses  or  cross-examining  the  said 
C.  D.  or  his  witnesses,  although  the  applicant  was  anxious  to  do  so]. 

And  take  notice  that  the  said  A.  B.  will  in  support  of  such  motion 
read  the  following  affidavits  filed  in  this  matter,  namely,  the  affidavit 
of  W.  K.  sworn  on  the  [  ]  day  of  [  ],  and  filed  on  the 

same  day,  the  affidavit  of  C.  F.  sworn  on  the  [  ]  day  of 

December,  and  filed  on  the  [  ]  day  of  December,  copies  of  which 

affidavits  are  served  herewith. 

Dated  this  [  ]  day  of  December,  [         ]. 

Solicitors  to  A.  B. 
To  the  above  C.  D. 


LX. 

In  the  High  Court  of  Justice.  \_Year,  letter,  and  number  of  muse, 

[  ]  Division.  if  any-'] 

[If  there  he  a  cause,  say,  "Between  A.  B.,  Plaintilf,  and  C.  D., 
Defendant."  If  the  reference  he  not  in  a  cause,  sag,  ''In  the 
matter  of  the  arbitration  between  A.  B.  and  C.  D. 

And  in  the  matter  of  the  Arbitration  Act,  1889."] 

( )idcr  re-  Upon  reading  the  affidavit  of  L.  M.  and  the  affidavit  of  N.  O.,  tiled 

mittiiiK  award  j^  t^jg  matter  [and  the  affidavits  in  answer,  if  any},  and  upon  hearing 
Mr.  [  ],  of  counsel  for  "the  said  A.  B."  and  IMr.  [  ], 

of  counsel  for  "  the  said  C.  D.,"  it  is  ordered,  that  "the  matters  of 
the  said  award  "  [or  .some  special  matter]  be  referred  back  and  remitted 
to  the  said  arbitrat<n-  for  his  reconsideration  and  determination  [if  the 
award  needs  amendment  say,  instead,  "  that  tlie  award  of  the  said 
arbitrator  be  referred  back  to  the  said  arbitrator,  to  reconsider  and 
amend  the  same  if  he  shall  think  fit"]  (h). 

(It)  Sec  rt.  II.  ch.  10,  p.  290,  a<,  to  referring  the  award  back. 


to  urbitrat<jr. 
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LXI. 

\_Ooiaineuce  the  notice  of  motion  as  in  Form  LVIII.] — on  the  part    of  Xuticc  of 
the    plaintiff   [or    as   the  case   may   be],    that  the    report   dated   tlie  ^.^j^^.  ^jj^^j. 
[  ]  day  of  [  ],  of  X.  Y.,  Esquire,  the  official  referee  [or  report  to  tlie 

"  Mr.  A.  B.,  the  special  referee"]  in  this  action  [or  "matter"],  may  i'ef«Tee. 
be  set  aside  [j/i7  he  wished  to  set  aside  part  only  of  the  report,  specify 
vjhat  part],  and  that  the  question  by  the  order  made  in  this  action  [or 
"  matter  "],  and  dated  the  [  ]  day  of  [  ],  referred  to  the 

official  referee  [or  as  in  the  order  of  reference]  to  incjuire  and  report  [or 
"directed  to  be  tried  before  the  official  referee,"  or  "by  Mr.  A.  B., 
the  special  referee"],  may  be  remitted  to  the  said  X.  Y.  [or  "  A.  B."] 
for  reconsideration. 


LXII. 


In  the  High  Court  of  Justice. 
King's  Bench  Division. 

Writ  issued  [ 


[ 


],18 


N. 


]  clay  of  [  ]. 

Between  A.  B.,  Plaintiff', 
and 
C.  D.,  Defendant. 


Statement  of  Claim. 
The  plaintiffs  claim  is  for  the  sum  of  £   [ 
plaintiff  under  the  award  of  A.  B.,  dated  the  [  ]  day  of  [  -1'  d    •  ■  1    n 

made  pursuant  to  the  submission  of  the  i^laintiff  and  the  defendant,  -^nt  in  an 
dated  the  [  ]  day  of  [  ]. 


],    due  to  the  Statcmeut  of 
Claim  in- 


action on  an 
award. 


Parftcula7's 

of  sums  awarded  by  the  said  A.  B.,  under  the  said  award  to  be  due 
from  the  defendant  to  the  plaintiff : 


Principal  sum 
Interest  thereon 
Costs 
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LXIII. 

In  the  High  Court  of  Justice. 
King's  Bench  Division. 

In  the  matter  of  an  arbitration  between  A,  B.  and  C.  D. 

And  in  the  matter  of  the  Arbitration  Act,  1889. 

Originating  Let  all  parties  concerned,  within  eight  days  after  service  of  this 

summons  to      summons  [upon  them,  inclusive  of  the  day  of  such  service,  attend  the 

ludo--  '       Master  in  Chambers,  Central  Office,  Royal  Courts  of  Justice,  Strand, 

meiit  (i).  London,  on  the  [  ]  day  of  [  ],  [nammg  a  date  eight  days 

after  service],  on  the  hearing  of  an  application  on  the  part  of  A.  B.  for 

ah  order  for  leave  to  enforce  the  award  dated  the  [  ]  day  of 

[  ]  in  the  above  arbitration,  in  the  same  manner  as  a  judgment 

on  order  to  the  same  efiect. 

Dated  the  [  ]  day  of  [  ]. 

This  summons  was  taken  out  by  [  ]»  c*f  [  ])  solicitor 

for  the  above-named  A.  B. 

Note. — If  the  said  C.  D.  [include  all  parties  served  tvith  the 
suvimojis']  does  not  attend  within  the  time  and  at  the  place  above 
mentioned,  such  order  will  be  made  and  proceedings  taken  as  the 
Master  may  think  just  and  expedient. 

(i)  See  Pt.  in.  ch.  5,  s.  2,  p.  355. 
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THE   ARBITRATION   ACT,  1881). 

52  &  53  Vict.  c.  49. 

An   Act  for    amending  and  consolidating  the  Enactments  relating   to  52  &  53  Vict. 
Arbitration.  [26th  August,  1889.]  c.  49. 

References  by  Consent  out  of  Court. 

S.  1.  A  submission,  unless  a  contrary  intention  is  expressed  therein,  shall  Submission  to 
be  irrevocable,  except  by  leave  of  the  court  or  a  judge,  and  shall  have  the  be  irrevo- 
same  effect  in  all  respects  as  if  it  had  been  made  an  order  of  court.  cable,  and  to 

S.  2.  A  submission,  unless  a  contrary  intention  is  expressed  therein,  shall  have  effect  as 
be  deemed  to  include  the  provisions  set  forth  in  the  First  Schedule  to  this  an  order  of 
Act,  so  far  as  they  are  applicable  to  the  reference  under  the  submission.        court. 

S.  3.  Where  a  submission  provides  that  the  reference  shall  be  to  an  official  p    ,,^„;p,,  a 
referee,  any  official  referee  to  whom  application  is  made  shall,  subject  to  any  j™pi  jpj  ;„ 
order  of  the  court  or  a  judge  as  to  transfer  or  otherwise,  hear  and  determine  anbrnissions 
the  matters  agreed  to  be  referred. 

S.  4.  If  any  party  to  a  submission,  or  any  person  claiming  through  or  Reference 
under  him,  commences  any  legal  proceedings  in  any  court  against  any  other  to  official 
party  to  the  submission,  or  any  person  claiming  through  or  under  him,  in  referee, 
respect  of  any  matter  agreed  to  be  referred,  any  party  to  such  legal  pro-  Power  to  stay 
ceedings  may  at  any  time  after  appearance,  and  before   delivering  any  proceediu"-3 
pleadings  or  taking  any  other  steps  in  the  proceedings,  apply  to  that  court  where  there  is 
to  stay  the  proceedings,  and  that  court  or  a  judge  thereof,  if  satisfied  that  a  submission, 
there  is  no  sufficient  reason  why  the  matter  should  not  be  referred  in  ac- 
cordance with  the  submission,  and  that  the  applicant  was,  at  the  time 
when  the  proceedings  were  commenced,  and  still  remains,  ready  and  willing 
to  do  all  things  necessary  to  the  proper  conduct  of  the  arbitration,  may 
make  an  order  staying  the  proceedings. 

S.  5.  In  any  of  the  following  cases : — 

(a)  Where  a  submission  provides  that  the  reference  shall  be  to  a  single  Power  for  the 

arbitrator,  and  all  the  parties  do  not  after  difierences  have  arisen  court  in  cer- 
concur  in  the  appointment  of  an  arbitrator :  tain  cases  to 

(b)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable  of  acting,  or  appoint  an 

dies,  and  the  submission  does  not  show  that  it  was  intended  that  arbitrator, 
the  vacancy  should  not  be  supplied,  and  the  parties  do  not  supply  umpire,  or 
the  vacancy  :  third  arbi- 

(c)  Where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint  an  trator. 

umpire  or  third  arbitrator  and  do  not  appoint  him : 

(d)  Where  an  appointed  umpire  or  third  arbitrator  refuses  to  act,  or  is 

incapable  of  acting,  or  dies,  and  the  submission  does  not  show  that 

it  was  intended  that  the  vacancy  should  not  be  supplied,  and  the 

parties  or  arbitrators  do  not  supply  the  vacancy  : 

any  party  may  serve  the  other  parties  or  the  arbitrators,  as  the  case  may  be, 

with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator. 

2  c;  2 
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Power  for 
parties  in 
certain  cases 
to  supply 
vacancy. 


Powers  of 
arbitrator. 


Witnesses 
may  be 
summoned 
by  subpoena. 

Power  to 
enlarge  time 
for  making 
award. 

Power  to 
remit  award. 


Power  to  set 
aside  award. 


Enforcinf 
award. 


If  the  appointment  is  not  made  within  seven  clear  days  after  the  service 
of  the  notice,  the  court  or  a  judge  may,  on  application  by  the  party  who 
gave  the  notice,  appoint  an  arbitrator,  umpire,  or  third  arbitrator,  who  shall 
have  the  like  powers  to  act  in  the  reference  and  make  an  award  as  if  he  had 
been  appointed  by  consent  of  all  parties. 

6.  Where  a  submission  provides  that  the  reference  shall  be  to  two  arbi- 
trators, one  to  be  appointed  by  each  party,  then,  unless  the  submission 
expresses  a  contrary  intention — 

(a)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or  is  incapable  of 

acting,  or  dies,  the  party  who  appointed  him  may  appoint  a  new 
arbitrator  in  his  place  ; 

(b)  If,  on  such  a  reference,  one  party  fails  to  appoint  an  arbitrator,  either 

originally  or  by  waj'  of  substitution  as  aforesaid,  for  seven  clear 
days  after  the  other  party,  having  appointed  his  arbitrator,  has 
served  the  party  making  default  with  notice  to  make  the  appoint- 
ment, the  party  who  has  appointed  an  arbitrator  may  appoint  that 
arbitrator  to  act  as  sole  arbitrator  in  the  reference,  and  his  award 
shall  be  binding  on  both  parties  as  if  he  had  been  appointed  by 
consent. 

Provided  that  the  court  or  a  judge  may  set  aside  any  appointment  made 
in  pursuance  of  this  section. 

S.  7.  The  arbitrators  or  umpire  acting  under  a  submission  shall,  unless 
the  submission  expresses  a  contrary  intention,  have  power— 

(a)  to  administer  oaths  to  or  take  the  affirmations  of  the  parties  and 

witnesses  appearing;  and 

(b)  to  state  an  award  as  to  the  whole  or  part  thereof  in  the  form  of  a 

special  case  for  the  opinion  of  the  court ;  and 

(c)  to  correct  in  an  award  any  clerical  mistake  or  error  arising  from  any 

accidental  slip  or  omission. 

S.  8.  Any  party  to  a  submission  may  sue  out  a  writ  of  subpoena  ad  testi- 
ficandum, or  a  writ  of  subpoena  duces  tecum,  but  no  person  shall  be  com- 
pelled under  any  such  writ  to  produce  any  document  which  he  could  not  be 
compelled  to  produce  on  the  trial  of  an  action. 

S.  9.  The  time  for  making  an  award  may  from  time  to  time  be  enlarged 
by  order  of  the  court  or  a  judge,  whether  the  time  for  making  the  award  has 
expired  or  not. 

S.  10. — (1.)  In  all  cases  of  reference  to  arbitration  the  court  or  a  judge 
may  from  time  to  time  remit  the  matters  referred,  or  any  of  them,  to  the 
reconsideration  of  the  arbitrators  or  umpire. 

(2)  Where  an  award  is  remitted,  the  arbitrators  or  umpire  shall,  unless 
the  order  otherwise  directs,  make  their  award  within  three  months  after  the 
date  of  the  order. 

S.  11. — (1.)  Where  an  arbitrator  or  umpire  has  misconducted  himself,  the 
coiu't  may  remove  him. 

(2)  Where  an  arbitrator  or  umpire  has  misconducted  himself,  or  an  arbi- 
tration or  award  has  been  improperly  procured,  the  court  may  set  the  award 
aside. 

S.  12.  An  award  on  a  submission  may,  by  leave  of  the  court  or  a  judge, 
be  enforced  in  the  same  maimer  as  a  judgment  or  order  to  the  same  effect. 


Befercnces  under  Order  of  Court. 

Jiifercncc  S.  13. — (1.)  Subject  to  rules  of  court,  and  to  any  right  to  have  particular 

for  report.  cases  tried  ])y  a  jury,  the  court  or  a  judge  may  refer  any  question  arising  in 

any  cause  or  matter  (other  than  a  criminal  proceeding  by  the  Crown)  for 

inquiry  or  report  to  any  official  or  special  referee. 

(2.)  The  report  of  an  official  or  special  referee  may  be  adopted  wholly  or 

partially  by  the  court  or  a  judge,  and  if  so  adopted  may  be  enforced  as  a 

judgment  or  order  to  the  same  effect. 
Pnwcr  to  S.  14.  In  any  cause  or  matter  (other  than  a  criminal  proceeding  by  the 

n  fcr.  Crown), — 

(a)  If  all  the  parties  interested  who  are  not  under  disability  consent :  or 

(b)  If  the  cause  or  matter  requires  any  prolonged  examination  of  docu- 

ments or  any  scientific  or  local  investigation  which  cannot  in  the 
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opinion   of   the   court   or   a  judge   conveniently  be  made   before  52  &  5:5  Vict 
a  jury  or  conducted   by   the   court   through   its   other  ordinary          ^  49 
officers  :  or  ' 

(c)  If  the  question  in  dispute  consists  wholly  or  in  part  of  matters  of 
account  : 
the  court  or  a  judge  may  at  any  time  order  the  whole  cause  or  matter,  or 
any  question  or  issue  of  fact  arising  therein,  to  be  tried  before  a  special 
referee  or  arbitrator  respectively  agreed  on  by  the  parties,  or  before  an 
official  referee  or  officer  of  the  court. 

S.  15. — (1.)  In  all  cases  of  reference  to  an  official  or  special  referee  or  i',,\v(ia  and 
arbitrator  under  an  order  of  the  court  or  a  judge  in  any  cause  or  matter,  the  remuneration 
official  or  special  referee  or  arbitrator  shall  be  deemed  to  be  an  officer  of  the  ,jf  referees 
court,  and  shall  have  such  authority,  and  shall  conduct  the  reference  in  ^nd  arbi- 
such  manner,  as  may  be  prescribed  by  rules  of  court,  and  subject  thereto  as  tratoVs. 
tha  court  or  a  judge  may  direct. 

(2.)  The  report  or  award  of  any  official  or  special  referee  or  arbitrator  on 
any  such  reference  shall,  unless  set  aside  by  the  court  or  a  judge,  be 
equivalent  to  the  verdict  of  a  jury. 

(3.)  The  remuneration  to  be  paid  to  any  special  referee  or  arbitrator  to 
whom  any  matter  is  referred  under  order  of  the  court  or  a  judge  shall  be 
determined  by  the  court  or  a  judge. 

S.  16.  The  court  or  a  judge  shall,  as  to  references  under  order  of  the  court  Court  to  have 
or  a  judge,  have  all  the  powers  which  are  by  this  Act  conferred  on  the  court  powers  as  in 
or  a  judge  as  to  references  by  consent  out  of  court.  references  by 

S.  17.  Her  Majesty's  Court  of  Appeal  shall  have  all  the  powers  conferred  c(jusent, 

by  this  Act  on  the  court  or  a  judge  thereof  under  the  provisions  relating  to  ^,      .    r. 

references  under  order  of  the  court.  ^  ^     1  . 

Ajipeal  to 

have  powers 

of  court. 

General. 

S.  18. — (1.)  The  court  or  a  judge  may  order  that  a  writ  of  subpoena  ad  Power  to 
testificandum  or  of  subpoena  duces  tecum  shall  issue  to  compel  the  attend-  compel  at- 
ance  before  an  official  or  special  referee,  or  before  any  arbitrator  or  umpire,  toudauce  of 
of  a  witness  wherever  he  may  be  within  the  United  Kingdom.  witness  and  to 

(2.)  The  court  or  a  judge  may  also  order  that  a  writ  of  habeas  corpus  ad  order  habeas 
testificandum  shall  issue  to  bring  up  a  prisoner  for  examination  before  an  corpus  to 
official  or  special  referee,  or  before  any  arbitrator  or  umpire.  issue. 

S.  19.  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of  the  pro-  ^fitement  of 
ceedings  under  a  reference,  and  shall,  if  so  directed  by  the  court  or  a  judge,  '^  '  nondiuf 
state  in  the  form  of  a  special  case  for  the  opinion  of  the  court  any  question  ...-Intrition  ° 
of  law  arising  in  the  course  of  the  reference. 

S.  20.  Any  order  made  under  this  Act  may  be  made  on  such  terms  as  to  Costs. 
costs,  or  otherwise,  as  the  authority  making  the  order  thinks  just. 

S.  21.  Provision  may  from  time  to  time  be  made  by  rules  of  com't  for  Exercise  nf 
conferring  on  any  master,  or  other  officer  of  the  Supreme  Court,  all  or  any  powers  by 
of  the  jurisdiction  conferred  by  this  Act  on  the  court  or  a  judge.  masters  and 

S.  22.  Any  person  who  wilfully  and  corruptly  gives  false  evidence  before  other  officers, 
any  referee,  arbitrator,  or  umpire  shall  be  guilty  of  perjury,  as  if  the  evi-  p^naltv  for 
dence  had  been  given  in  open  court,  and  may  be  dealt  with,  prosecuted,  and  ppriurv 
punished  accordingly.  ^ 

S.  23.  This  Act  shall,  except  as  in  this  Act  expressly  mentioned,  apply  to  Crown  to  be 
any  arbitration  to  which  Her  Majesty  the  Queen,  either  in  right  of  the  bound. 
Crown,  or  of  the  Duchy  of  Lancaster  or  otherwise,  or  the  Duke  of  Cornwall, 
is  a  party,  but  nothing  in  this  Act  shall  empower  the  court  or  a  judge  to 
order  any  proceedings  to  which  her  Majesty  or  the  Duke  of  Cornwall  is  a 
party,  or  any  question  or  issue  in  any  such  proceedings,  to  be  tried  before 
any  referee,  arbitrator,  or  officer  without  the  consent  of  her  Majesty  or  tha 
Duke  of  Cornwall,  as  the  case  may  be,  or  shall  affect  the  law  as  to  costs 
payable  by  the  Crown. 

S.  24.  This  Act  shall  apply  to  every  arbitration  under  any  Act  passed  Application 
before  or  after  the  commencement  of  this  Act  as  if  the  arbitration  were  of  Act  to 
pursuant  to  a  submission,  except  in  so  far  as  this  Act  is  inconsistent  with  references 
the  Act  regulating  the  arbitration  or  with  any  rules  or  procedure  authorised  under  statu- 
or  recognised  by  that  Act.  tory  powers. 
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Saving  for 

pending 

arbitrations. 

Kepeal. 


Definitions. 


Extent. 

Commence- 
ment. 

Short  title. 


S.  25.  This  Act  shall  not  aj5ect  any  arbitration  pending  at  the  commence- 
ment of  this  Act,  but  shall  apply  to  any  arbitration  commenced  after  the 
commencement  of  this  Act  under  any  agreement  or  order  made  before  the 
commencement  of  this  Act. 

S.  26. — (1.)  The  enactments  described  in  the  Second  Schedule  to  this  Act 
are  hereby  repealed  to  the  extent  therein  mentioned,  but  this  repeal  shall 
not  affect  anything  done  or  suffered,  or  any  right  acquired  or  duty  imposed 
or  liability  incm-red,  before  the  commencement  of  this  Act,  or  the  institu- 
tion or  prosecution  to  its  termination  of  any  legal  proceeding  or  other 
remedy  for  ascertaining  or  enforcing  any  such  liability. 

(2.)  Any  enactment  or  instrument  referring  to  any  enactment  repealed 
by  this  Act  shall  be  construed  as  referring  to  this  Act. 

S.  27.  In  this  Act,  unless  the  contrary  intention  appears, — 

"  Submission  "  means  a  written  agreement  to  submit  present  or  future 
difierences  to  arbitration,  whether  an  arbitrator  is  named  therein 
or  not. 
"  Court  "  means  her  Majesty's  High  Court  of  Justice. 
"  Judge  "  means  a  judge  of  her  Majesty's  High  Court  of  Justice. 
•'  Eules  of  court  "  means  the  rules  of  the  Supreme  Court  made  by  the 
proper  authority  under  the  Judicatui-e  Acts. 
S.  28.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 
S.  29.  This  Act  shall  commence  and  come  into  operation  on  the  first  day 
of  January-,  one  thousand  eight  hundi'ed  and  ninety. 

S.  30.  This  Act  may  be  cited  as  the  Arbitration  Act,  1889. 


Schedules. 


THE  FIRST  SCHEDULE. 
Peovisions  to  be  implied  in  Submissions. 

a.  If  no  other  mode  of  reference  is  provided,  the  reference  shall  be  to  a 
single  arbitrator. 

b.  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may  appoint 
an  umpire  at  any  time  within  the  period  during  which  they  have  power  to 
make  an  award. 

c.  The  arbitrators  shall  make  their  award  in  writing  within  three  months 
after  entering  on  the  reference,  or  after  having  been  called  on  to  act  by 
notice  in  writing  from  any  party  to  the  submission,  or  on  or  before  any  later 
day  to  which  the  arbitrators,  by  any  writing  signed  by  them,  may  from  time 
to  time  enlarge  the  time  for  making  the  award. 

d.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire 
without  making  an  award,  or  have  delivered  to  any  party  to  the  submission, 
or  to  the  umpire  a  notice  in  writing,  stating  that  they  cannot  agree,  the 
umpire  may  forthwith  enter  on  the  reference  in  lieu  of  the  arbitrators. 

e.  The  umpire  shall  make  his  award  within  one  month  after  the  original 
or  extended  time  appointed  for  making  the  award  of  the  arbitrators  has 
expired,  or  on  or  before  any  later  day  to  which  the  umpire  by  any  writing 
signed  by  him  may  from  time  to  time  enlarge  the  time  for  making  his 
award. 

f.  The  parties  to  the  reference,  and  all  persons  claiming  through  them 
respectively,  shall,  subject  to  any  legal  objection,  submit  to  be  examined  by 
the  arbitrators  or  umpire,  on  oath  or  affirmation,  in  relation  to  the  matters 
ill  dispute,  and  shall,  subject  as  aforesaid,  produce  before  the  arbitrators  or 
umpire,  all  books,  deeds,  papers,  accounts,  writings,  and  documents  within 
their  possession  or  power  respectively  which  may  be  required  or  called  for, 
and  do  all  other  things  wliich  during  the  proceedings  on  the  reference  the 
arbitrators  or  umpire  may  require. 

g.  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  umpire  thinks 
fit,  be  examined  on  oath  or  affirmation. 
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h.  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  be  final  and  52  &  53  Vict. 


binding  on  the  parties  and  the  persons  claiming  under  them  respectively. 

i.  The  costs  of  the  reference  and  award  shall  be  in  the  discretion  of  the 
arbitrators  or  umpire,  who  may  direct  to  and  l)y  whom  and  in  what  manner 
those  costs  or  any  part  thereof  shall  be  paid,  and  may  tax  or  settle  the 
amount  of  costs  to  be  paid  or  any  part  thereof,  and  may  award  costs  to  be 
paid  as  between  solicitor  and  client. 


C.  49. 


THE  SECOND  SCHEDULE. 
Enactments  Repealed. 


Session  and  Chapter. 

Title  or  Sliort  Title. 

Extent  of  Repeal. 

9Will.  3,c.  15.... 

An  Act  for  determining 
differences  by  arbitra- 
tion. 

The  whole  Act. 

3  &  4  Will.  4,  c.  42 

An  Act   for  the   further 

Sections  thirty-nine  to  forty- 

amendment  of  the  law 

one,  both  inclusive. 

and  the  better  advance- 

ment of  justice. 

17  &  18  Vict.  c.  125 

The  Common  Law  Pro- 

Sections three  to  seventeen, 

cedure  Act,  1854. 

both  inclusive. 

36  &  37  Vict.  c.  66.. 

The   Supreme   Court    of 

Sections  fif  ty-six,f  rom  "Sub- 

Judicature Act,  1873. 

ject  to  any  Rules  of  Court " 
down  to  "  as  a  judgment 
by  the  Court,"  both  in- 
clusive,  and    the    words 
"  special     referees     or." 
Sections    fifty  -  seven    to 
fifty-nine,  both  inclusive. 

47  «&  48  Vict.  c.  61.. 

The  Supremo    Court   of 

Sections  nine  to  eleven,  both 

Judicature  Act,  1884. 

inclusive. 

RULES  OF  THE  SUPREME  COURT. 

Oeder  XIV. 

R.  1  (a).  Where  the  defendant  appears  to  a  writ  of  summons  specially  Judgment  on 
indorsed  under  Order  HI.,  Rule  6,  the  plaintiff  may,  oniaffidavit  made  by  writ  specially 
himself,  or  by  any  other  person  who  can  swear  positively  to  the  facts,  veri-  indorsed 
tying  the  cause  of  action,  and  the  amount  claimed  (if  any),  and  stating  that  under  O.  3, 
in  his  belief  there  is  no  defence  to  the  action,  apply  to  a  judge  for  liberty  to  r.  6. 
enter  final  judgment  for  the  amount  so  indorsed,  together  with  interest,  if 
any,  or  for  recovery  of  the  land  (with  or  without  rent  or  mesne  profits),  as 
the  case  may  be,  and  costs.    The  judge  may  thereupon,  unless  the  defendant 
by  affidavit,  by  his  ovra  vivd  voce  evidence,  or  otherwise  shall  satisfy  him  that 
he  has  a  good  defence  to  the  action  on  the  merits,  or  disclose  such  facts  as 
may  be  deemed  sufficient  to  entitle  him  to  defend,  make  an  order  empower- 
ing the  plaintiff  to  enter  judgment  accordingly. 

R.  7.  Upon  the  hearing  of  the  application,  with  the  consent  of  the  parties.  Reference  or 
an  order  may  be  made  referring  the  action  to  a  master,  or  the  action  may  summary 
be  finally  disposed  of  without  appeal  in  a  summary  manner,  disposal. 
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Cause  or 
matter  not 
abated  where 
cause  of 
action  con- 
tinues. 


In  case  of 
marriage, 
death,  &c., 
court  may 
order  suc- 
cessor to  be 
made  a  party. 

In  case  of 
assignment. 
&c.,  cause 
may  be  con- 
tinued. 

Order  as  to 
carrying  on 
jimceedings. 


Order  XVII. 

R.  1.  A  cause  or  matter  shall  not  become  abated  by  reason  of  the  marriage, 
death,  or  bankruptcy  of  any  of  the  parties  if  the  cause  of  action  survive  or 
continue,  and  shall  not  become  defective  by  the  assignment,  creation,  or 
devolution  of  any  estate  or  title  ixndcnte  lite ;  and,  whether  the  cause  of 
action  survives  or  not,  there  shall  be  no  abatement  by  reason  of  the  death  of 
either  party  between  the  verdict  or  finding  of  the  issues  of  fact  and  the 
judgment,  but  judgment  may  in  such  case  be  entered,  notwithstanding  the 
death. 

R.  2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  of 
estate  by  operation  of  law  of  any  party  to  a  cause  or  matter,  the  court  or  a 
judge  may,  if  it  be  deemed  necessary  for  the  complete  settlement  of  all  the 
questions  involved,  order  that  the  husband,  personal  representative,  trustee, 
or  other  successor  in  interest,  if  any,  of  such  party  be  made  a  party,  or  be 
served  with  notice  in  such  manner  and  form  as  hereinafter  prescribed,  and 
on  such  terms  as  the  court  or  judge  shall  think  just,  and  shall  make  such 
order  for  the  disposal  of  the  cause  or  matter  as  may  be  just. 

R.  3.  In  case  of  an  assignment,  creation,  or  devolution  of  any  estate  or 
title  x^endente  lite,  the  cause  or  matter  may  be  continued  by  or  against  the 
person  to  or  upon  whom  such  estate  or  title  has  come  or  devolved. 

R.  4.  Where  by  reason  of  marriage,  death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  commencement  of  a  cause  or  matter,  and  causing 
a  change  or  transmission  of  interest  or  liability,  or  by  reason  of  any  person 
interested  coming  into  existence  after  the  commencement  of  the  cause  or 
matter,  it  becomes  necessary  or  desirable  that  any  person  not  already  a  party 
should  be  made  a  party,  and  that  any  person  already  a  party  should  be  made 
a  party  in  another  capacity,  an  order  that  the  proceedings  shall  be  carried 
on  between  the  continuing  parties,  and  such  new  party  or  parties,  may  be 
obtained  ex  parte  on  application  to  the  court  or  a  judge  upon  an  allegation 
of  such  charge,  or  transmission  of  interest  or  liability,  or  of  such  person 
interested  having  come  into  existence. 


Order  XXXYI. 

Modes  of  E,.  7. — (a).  In  every  cause  or  matter,  unless  under  the  provisions  of  Rule  6 

trial-  of  this  Order  a  trial  with  a  jury  is  ordered,  or  under  Rule  2  of  this  Order 

either  party  has  signified  a  desire  to  have  a  trial  with  a  jury,  the  mode  of 

trial  shall  be  by  a  judge  without  a  jury,  provided  that  in  any  such  case  the 

com't  or  a  judge  may  at  any  time  order  any  cause,  matter,  or  issue  to  be  tried 

by  a  judge  with  a  jury,  or  by  a  judge  sitting  with  assessors,  or  by  an  official 

referee  or  special  referee  with  or  without  assessors. 

Distribution         r,  45,  When  an  order  is  made  referring  any  business  to  the   official 

of  business        referees  appointed  under  the  principal  Act,  the  order  may  refer  such  business 

among  official  to  any  one  in  particular  of  the  referees  ;  but  if  no  particular  referee  is  named 

referees.  in  the  order  the  business  shall  be  distributed  among  the  official  referees  by 

the  clerk  to  the  senior  official  referee,  in  rotation  or  in  such  other  manner 

as  the  Lord  Chancellor  may  from  time  to  time  direct  (a). 

R.  46.  When  an  order  shall  have  been  made  referring  any  business  to  the 
official  referees,  not  naming  any  one  of  them  in  particular,  the  order,  or  a 
duplicate  of  it,  shall  be  produced  to  the  clerk  in  the  last  preceding  rule 
mentioned,  who  shall  indorse  on  the  order  the  name  of  the  official  referee 
to  whom  that  business  is  to  be  referred,  in  accordance  with  the  last  preceding 
rule,  and  the  order  so  indorsed  shall  be  sufficient  authority  for  the  official 
referee  to  proceed  with  the  business  so  referred. 

R.  47.  When  an  order  shall  havol)ecn  made  referring  any  business  to  any 
one  in  particular  of  the  official  referees,  the  clerk,  in  making  the  distribution 
of  the  business  as  by  these  rules  directed,  shall  have  regard  to  such 
reference. 


(a)  The  distribution  is  now  made  by  the  rota  clerk  to  the  official  referees, 
Royal  Courts  of  Justice,  Room  191. 
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li.  47a.  The  senior  official  referee  shall  make  a  quarterly  return  to  the        R.  S.  C. 

Lord  Chancellor  of  the  state  of  the  business  pending  before  each  referee,  the 

first  return  to  be  made  on  the  lltli  day  of  January,  188'J. 

R.  47b.  The  Lord  Chancellor  and  "the  Lord  CJinef  Justice  of  England, 
or  either  of  them,  shall  have  power  to  order  the  transfer  of  any  causes  or 
matters  from  any  one  or  more  of  tlie  official  referees  to  any  other  or  others 
of  them  whenever  in  his  opinion  it  shall  be  expedient  so  to  do,  having  regard 
to  the  state  of  the  business  pending  before  the  referees. 

R.  48.  Where  any  cause  or  matter,  or  any  question  in  any  cause  or  matter.  Sitting's  of 
is  referred  to  a  referee,  he  may,  subject  to  the  order  of  the  court  era  judge,  referee, 
hold  the  trial  at  or  adjourn  it  to  any  place  which  he  may  deem  most  con- 
venient, and  have  any  inspection  or  view,  either  by  himself  or  with  his  Iiispectinii  or 
assessors  (if  any),  which  he  may  deem  expedient  for  the  better  disposal  of  view, 
the  controversy  before  him.     He  shall,  unless  otherwise  directed  by  the 
court  or  a  judge,  proceed  with  the  trial  de  die  in  diem,  in  a  similar  manner 
as  in  actions  tried  with  a  jury  (b). 

R.  49.  Subject  to  any  order  to  be  made  by  the  court  or  judge  ordering  Evidence  at 
the  same,  evidence  shall  be  taken  at  any  trial  before  a  referee,  and  the  trial  before 
attendance  of  witnesses  may  be  enforced  by  subpoena,  and  every  such  trial  referee, 
shall  be  conducted  in  the  same  manner,  as  nearly  as  circumstances  will 
admit,  as  trials  are  conducted  before  a  judge. 

R.  50.  Subject  to  any  such  order  as  last  aforesaid,  the  referee  shall  have  Autiiority  of 
the  same  authority  with  respect  to  discovery  and  production  of  documents,  referee, 
and  in  the  conduct  of  any  reference  or  trial,  and  the  same  power  to  direct 
that  judgment  be  entered  for  any  or  either  party,  as  a  judge  of  the  High 
Court. 

R.  51.  Nothing  in  these  rules  contained  shall  authorise  any  referee  to  Referee  not  to 
commit  any  person  to  prison  or  to  enforce  any  order  by  attachment  or  commit  or 
otherwise.  attacii. 

R.  52.  The  referee  may,  before  the  conclusion  of  any  trial  before  him,  or  jj^.feree  may 
by  his  report  under  the  reference  made  to  him,  submit  any  question  arising  gubmit  ques- 
therein  for  the  decision  of  the  court,  or  state  any  facts  specially,  with  power  ^j,,,,  ^,,  tj^g 
to  the  court  to  draw  inferences  therefrom,  and  in  any  such  case  the  order  to  court, 
be  made  on  such  submission  or  statement  shall  be  entered  as  the  court  may 
direct ;  and  the  court  shall  have  power  to  require  any  explanation  or  reasons  Court  may 
from  the  referee,  and  to  remit  the  cause  or  matter,  or  any  part  thereof,  for  remit  case  to 
re-trial  or  further  consideration   to  the  same  or   any   other   referee;   or  referee,  or 
the  court  may  decide  the  question  referred  to  any  referee  on  the  evidence  decide  it. 
taken  before  him  either  with  or  without  additional  evidence  as  the  court 
may  direct. 

R.  52a.  Rules  49  to  52  of  Order  XXXVI.  shall  apply  where  any  cause  or  i  owfr  as  to 
matter  or  any  question  or  issue  of  fact  is  referred  to  an  official  referee.  questions  or 

R.  53.  Whenever  a  report  shall  be  made  by  a  referee,  he  shall  on  the  issues  of  tact, 
same  day  cause  notice  thereof  to  be  given  to  all  the  parties  to  the  trial  or  the  Notice  of 
reference  before  him  by  prepaid  post  letter  directed  to  the  address  for  service  referee's 
of  each  party,  who  shall  in  due  course  of  post  be  deemed  to  have  notice  of  report, 
such  report.  .  ,       . 

R.  54.  Where  under  section  13  of  the  Arbitration  Act,  1889,.the  report  of  Adoption  or 
the  referee  has  been  made  in  a  cause  or  matter,  the  further  consideration  of  variation  of 
which  has  been  adjourned,  it  shall  be  lawful  for  any  party,  on  the  hearing  report  under 
of  such  further  consideration,  without  notice  of  motion  or  summons,  to  apply  sect,  lo, 
to  the  court  or  judge  to  adopt  the  report,  or  without  leave  of  the  court  or  a  where  turtlier 
judge  to  give  not  less  than  four  days' notice  of  motion,  to  come  on  with  the  consideration 
further  consideration  to  vary  the  report,  or  to  remit  the  cause  or  matter  or  oi  pause 
any  part  thereof  for  re-hearing  or  further  consideration  to  the  same  or  any  adjourned, 
other  referee.  „  , 

R.  55.  Where,  under  section  13  of  the  Arbitration  Act,  1889,  the  report  of  oamc  where 
the  referee  has  been  made  in  a  cause  or  matter,  the  further  consideration  of  further  con- 
which  has  not  been  adjourned,  it  shall  be  lawful  for  any  party,  by  an  eight  sideration  ot 
days'  notice  of  motion,  to  apply  to  the  court  to  adopt  and  carry  into  effect  cause  not 
the  report  of  the  referee,  or  to  vary  the  report,  or  to  remit  the  cause  or  adjourned, 
matter,  or  any  part  thereof,  for  re-hearing  or  further  consideration  to  the 
same  or  any  other  referee. 


(b)  See  post,  Rule  55c. 
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K.  S.  C. 

Costs  in 
discretion  of 
oflScial 
referee. 

Arbitrator 
under  an 
order  to  have 
the  powers  of 
an  oflBcial 
referee. 

Ascertaining 
damages 
■where  matter 
of  calculation. 


Damages  may 
be  ascertained 
by  oflScial 
referee. 


E..  55b.  Where  the  whole  of  any  cause  or  matter  is  referred  to  an  official 
referee  under  an  order  of  court,  he  may,  subject  to  any  directions  in  the 
order,  exercise  the  same  discretion  as  to  costs  as  the  court  or  a  judge  could 
have  exercised. 

R.  55c.  The  provisions  of  Rules  48  to  55  of  Order  XXXVI.  and  of  Rule 
55b  shall  apply  where  any  cause  or  matter  or  any  question  or  issue  of  fact 
therein  is  referred  to  an  officer  of  the  court  or  to  a  special  referee  or  arbi- 
trator. Provided  that  where  the  arbitrator  is  appointed  otherwise  than  by 
an  order  of  the  court,  the  provisions  of  Rule  48  as  to  sitting  de  die  in  diem 
shall  not  apply. 

R.  57.  In  every  action  or  proceeding  in  the  Queen's  Bench  Division  in 
which  it  shall  appear  to  the  court  or  a  judge  that  the  amount  of  damages 
sought  to  be  recovered  is  substantially  a  matter  of  calculation,  it  shall  not  be 
necessary  to  issue  a  writ  of  inquiry,  but  the  court  or  a  judge  may  direct  that 
the  amount  for  which  final  judgment  is  to  be  entered  shall  be  ascertained 
by  an  officer  of  the  court,  and  the  attendance  of  witnesses  and  the  produc- 
tion of  documents  before  such  an  officer  may  be  compelled  hysubpceiia,  and 
such  officer  may  adjourn  the  inquiry  from  time  to  time,  and  shall  indorse 
upon  the  order  for  referring  the  amount  of  damages  to  him  the  amount  found 
by  him,  and  shall  deliver  the  order  with  such  indorsement  to  the  person 
entitled  to  the  damages,  and  such  and  the  like  proceedings  may  thereupon 
be  had  as  to  taxation  of  costs,  entering  judgment,  and  otherwise,  as  upon 
the  finding  of  a  jury  upon  a  writ  of  inquiry. 

R.  57a.  The  direction  in  Rule  57  mentioned  may  be  made  to  any  one  of 
the  official  referees,  or  to  the  official  referee  in  rotation ;  and  in  such  case 
the  powers  given  by  the  said  rule  to  the  officer  of  the  court  therein  mentioned 
shall  be  exercised  by  such  official  referee,  and  the  provisions  of  the  rules  as 
to  the  distribution  of  business  among  the  official  referees  shall  apply  to 
directions  given  under  Rule  57. 


Judgment  to 
be  entered  by 
referee. 

Setting  aside 
judgment 
directed  to  be 
entered  by 
referee. 

Rules  2  and  6 
ajiplied. 

Sotting  down 
motion  for 
judgment 
where  issues 
have  been 
directed  and 
tried. 


Oedee  XL. 

R.  2.  Every  referee  to  whom  a  cause  or  matter  shall  be  referred  for  trial 
shall  direct  how  judgment  shall  be  entered,  and  such  judgment  shall  be 
entered  accordingly  by  a  master  or  registrar  as  the  case  may  be. 

R.  6.  Where  at  a  trial  by  a  referee  he  has  directed  that  any  judgment  be 
entered,  any  party  may  move  to  set  aside  such  judgment,  and  to  enter  any 
other  judgment,  on  the  ground  that  upon  the  finding  as  entered  the  judgment 
so  directed  is  wrong :  Provided  that  in  the  Queen's  Bench  Division  such 
motion  shall  be  made  to  a  divisional  court. 

R.  6a.  Rules  2  and  6  of  Order  XL.  shall  apply  to  a  reference  to  any 
officer  of  the  court  or  special  referee  or  arbitrator  vmder  an  order  of  the 
court. 

R.  7.  Where  issues  have  been  ordered  to  be  tried,  or  issues  or  questions 
of  fact  to  be  determined  in  any  manner,  the  plaintiff  may  set  down  a 
motion  for  judgment  as  soon  as  such  issues  or  questions  have  been  de- 
termined. If  he  docs  not  set  down  such  a  motion,  and  give  notice  thereof 
to  the  other  parties  within  ten  days  after  his  right  so  to  do  has  arisen,  then 
after  the  expiration  of  such  ten  days  any  defendant  may  set  down  a  motion 
for  judgment,  and  give  notice  thereof  to  the  other  parties. 


Ordkb  XLII. 

Kiiforcing  R.   31a.  An  award  may,  with  the  leave  of  the  court  or  a  judge,  and  on 

award.  such  terms  as  may  be  just,  be  enforced  at  any  time,  though  the  time  for 

moving  to  set  it  aside  has  not  elapsed. 


Order  LII. 

Application  R.  1.  Where  by  these  rules  any  application  is  authorised  to  be  made  to 

by  motion.        the  court  or  a  judge,  such  application,  if  made  to  a  divisional  court  or  to  a 
judge  in  court,  shall  be  made  by  motion. 
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R.  2.  No  motion  or  application  for  a  rule  nisi  or  order  to  show  cause  shall        R-  S.  C. 
licreafter  bo  made  in  any  action,  or  (a)  to  set  aside,  remit,  or  enforce  an 


award,  or  (b)  for  attachment,  or  (c)  to  answer  the  matters  in  an  affidavit,  or  Restriction  on 
(d)  to  strike  ofi  the  rolls,  or  (e)  against  a  sheriff  to  pay  money  levied  under  nilfs  nixi  and 
an  execution.  _  orders  to  show 

R.  3.  Except  where  according  to  the  practice  existing  at  the  time  of  the  cauac 
passing  of  the  principal  Act  any  order  or  rule  might  be  made  absolute  ex  Where  notice 
parte  in  the  first  instance,  and  except  where,  notwithstanding  Rule  2,  a  of  motion  to 
motion  or  application  may  be  made  for  an  order  to  show  cause  only,  no  ijg  given, 
motion  shall  be  made  without  previous  notice  to  the  parties  affected  thereby. 
But  the  court  or  a  judge,  if  satisfied  that  the  delay  caused  by  proceeding  in 
the  ordinary  way  would  or  might  entail  irreparable  or  serious  mischief,  may 
make  any  order  ex  parte  upon  such  terms  as  to  costs  or  otherwise,  and  subject  Ex  parte 
to  such  undertaking,  if  any,  as  the  court  or  judge  may  think  just;  and  any  application, 
party  affected  by  such  order  may  move  to  set  it  aside. 

R.  4.  Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award,  or  When 
for  attachment,  or  to  strike  off  the  rolls,  shall  state  in  general  terms  the  grounds  of 
grounds  of  the  application ;  and  where  any  such  motion  is  founded  on  notice  of 
evidence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be  used  shall  be  motion  to  be 
served  with  the  notice  of  motion.  stated. 


Order  LIV. 

R.  4b.  An  originating  summons  shall  be  in  the  Form  No.  1a,  or  b.  Form  and 
Appendix  K,  or  in   the   Forms  G   or  H,   Appendix  K,   to   these   rules,  issue  of 
with  such  variations  as  circumstances  may  require.     It  shall  be  prepared  originating 
by  the  applicant  or  his  solicitor,  and  shall  be  sealed  in  the  Central  Office,  summons, 
or  in  probate  matters  in  the  Probate  Registry,  or  in  Admiralty  matters 
in  the  Admiralty  Registry,  and  when  so  sealed  shall   be  deemed  to  be 
issued.     The  person  obtaining  the  summons  shall   leave  at  the  Central 
Office,  Probate  Registry,  or  Admiralty  Registry,  as  the  case  may  be,  a  copy 
thereof,  which  shall  be  filed  and  stamped  in  the  manner  required  by  law. 
In  Probate  and  Admiralty  matters  the  signature  of  the  President  shall  be 
deemed  to  be  equivalent  to  sealing. 

R.  4c.  The  parties  served  with  an  originating  summons  shall,  except  as  Appearance 
hereinafter  provided,  before  they  are  heard,  enter  appearances  at  the  Central  t"  (inginatmg 
Office,  or  in  Probate  matters  at  the  Probate  Registry,  or  in  Admiralty  matters  summons. 
at  the  Admiralty  Registry,  and  give  notice  thereof.    A  party  so  served  may 
appear  at  any  time  before  the  hearing  of  the  summons.     If  he  appears  at 
any  time  after  the  time  limited  by  the  summons  for  appearance  he  shall 
not,  unless  the  court  or  a  judge  shall  otherwise  order,  be  entitled  to  any 
further  time  for  any  purpose,  than  if  he  had  appeared  according  to  the 
summons.  , 

R.  4d.  The  day  and  hour  for  attendance  under  an  originating  summons  Attendance 
to  which  an  appearance  is  required  to  be  entered  shall,  after  appearance,  be  "Qder 
fixed  by  notice,  sealed  with  the  seal  of  the  Central  Office  in  the  case  of  a  originating 
summons  issued  in  the  Queen's  Bench  Division,  or  of  the  chambers  of  the  summons, 
judge  to  whom  such  summons  is  assigned  in  the  case  of  a  summons  issued  in 
the  Chancery  Division,  or  of  the  Probate  Registry  in  the  case  of  Probate 
matters,  or  of  the  Admiralty  Registry  in  the  case  of  Admiralty  matters. 
Such  notice  shall  be  in  Form  No.  If,  Appendix  K.     The  notice  shall  be 
served  on  the  defendant  or  respondent  by  delivering  a  copy  thereof  at  the 
address  for  service  named  in  the  memorandum  of  appearance  of  such  defen- 
dant or  respondent  not  less  than  four  clear  days  before  the  return  day.   The 
day  and  hour  for  the  hearing  of  an  ex  parte  summons  shall  in  the  Chancery 
Division  be  fixed  at  the  chambers  of  the  judge  to  whom  the  matter  is 
assigned  on  production  of  the  originating  summons.  ^       ■of 

R.  4e.  Every  summons,  not  being  an  originating  summons  to  which  an  '-crvice  o 
appearance  is  required  to  be  entered,  shall  be  served  two  clear  days  before  summonses 
the  return  thereof,  unless  in  any  case  it  shall  be  otherwise  ordered.     Pro-  "o.''  P*^^J^S  ^ 
vided  that  in  case  of  summonses  for  time  only,  the  summons  maybe  served  originatiu„ 
on  the  day  previous  to  the  return  thereof.  summ 

R.  4f.  a  respondent  to  an  originating  summons  (3)  under  the  Arbitration  Appearance 
Act,  1889,  shall  not  be  required  to  enter  an  appearance.  not  required. 
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R.  S.  C.  E.  5.  Where  auy  of  the  parties  to  a  summons  fail  to  attend,  whether  upon 

; the  return  of  the  summons,  or  at  any  time  appointed  for  the  consideration 

Proceeding  ex  or  further  consideration  of  the  matter,  tlie  judge  may  proceed  ex  "parte,  if, 

parte,  wliere     considerating  the  nature  of  the  case,  lie  think  it  expedient  so  to  do ;  no 

any  party  affidavit  of  non-attendance  shall  be  required  or  allowed,  but  the  judge  may 

fails  to  require  such  evidence  of  service  as  he  may  thinik  just. 

attend.  R.  12a.  A  master  of  the  Supreme  Court  may  exercise  all  the  jurisdiction 

Powers  of  ^^^  powers  conferred  upon  the  com-t  or  a  judge  by  the  Arbitration  Act,  1889. 

master. 

Order  LIX. 

Appeal  frum  E.  3.  Where  a  compulsory  reference  to  arbitration  has  been  ordered,  any 
award  or  party  to  such  reference  may  appeal  from  the  award  or  certificate  of  the 

certificate  of  arbitrator  or  referee  upon  any  question  of  law ;  and  on  the  application  of 
arbitrator  or  any  party  the  court  may  set  aside  the  award  on  any  ground  on  which  the 
referee  made  court  might  set  aside  the  verdict  of  a  jury.  Such  appeal  shall  be  to  a 
on  compulsory  divisional  court,  who  shall  have  power  to  set  aside  the  award  or  certificate, 
reference.  or  to  remit  all  or  any  part  of  the  matter  in  dispute  to  the  arbitrator  or 

referee,  or  to  make  any  order  with  respect  to  the  award  or  certificate,  or  all 
or  any  of  the  matters  in  dispute,  that  may  be  just  (c). 

Order  LXUI. 

Sittings  of  E.  16.  The  official  referees  shall  sit  at  least  from  10  a.m.  to  4  p.m.  on 

official  every  day  during  the  Michaelmas,  Hilary,  Easter,  and  Trinity  Sittings  of 

referee.  the  High  Court  of  Justice,  except  on  Saturdays  diu-ing  such  sittings,  when 

they  shall  sit  at  least  from  10  a.m.  to  1  p.m. ;  but  nothing  in  this  rule  shall 

prevent  their  sitting  on  any  other  days. 


Time  fur 
apjilication 
to  set  aside 
award. 

Enlaririiig 
time  for 
award. 


Costs  to  be  in 
tlic  discretion 
of  the  court. 


Cnala  (in  an 
award. 


Order  LXIV. 

E.  14.  An  application  to  set  aside  an  award  may  be  made  at  any  time 
before  the  last  day  of  the  sittings  nest  after  such  award  has  been  made  and 
published  to  the  parties. 

E.  14a.  Where  the  time  for  making  an  award  is  enlarged,  the  enlarge- 
ment shall  be  deemed  to  be  for  one  month,  unless  a  different  time  is  specified 
in  the  order. 

Order  LXV. 

E.  1.  Subject  to  the  provisions  of  the  Acts  and  these  rules,  the  costs  of 
and  incident  to  all  proceedings  in  the  Supreme  Court,  including  the  admini- 
stration of  estates  and  trusts,  shall  be  in  the  discretion  of  the  court  or  judge : 
Provided  that  nothing  herein  contained  shall  deprive  an  executor,  admini- 
strator, trustee,  or  mortgagee  who  has  not  unreasonably  instituted  or  carried 
on  or  resisted  any  proceedings,  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  according  to  the  rules  hitherto 
acted  upon  in  the  Chancery  Division  :  Provided  also  that,  where  any  action, 
cause,  matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  'by  whom  such  action,  cause,  matter,  or  issue  is  tried,  or 
the  court,  shall,  for  good  cause,  otherwise  order. 

E.  15.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time  for 
setting  aside  the  award  has  not  elapsed. 


(c)  See,  as  to  compulsory  references,  ante,  p.  212,  and  Judicature  Act, 
1884,  s.  8,  post,  p.  462. 
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ORDER  AS  TO  SUPREME  COURT  FEES.  R.  S.  C. 

Proceedings  before  an  Official  Referee. 

&    s.  d. 

88.  On  every  reference  on  entering  a  case  for  trial         .        .        .10    0  Fees  of 

89.  In  London  or  IMicldlesex,  for  every  hour  or  part  of  an  hour  oflicial 

the  referee  is  occupied  including  examination  of  witnesses,  reierees. 

if  any 0  10     0 

90.  On  every  reference  (not  in  London  or  Middlesex)    .         .         .500 

And  for  every  hour  or  part  of  an  hour  the  referee  is  occupied 

beyond  two  full  days 0  10    0 

91.  On  every  sitting  elsewhere  than  in  London  or  Middlesex,  a 

further  fee  for  every  night  the  referee  shall  be  absent  from 

London 1  11     6 

And  for  his  clerk 0  15     0 

The  fees  Nos.  88  to  91  inclusive  shall  become  due  and  payable  by  the 
party  conducting  the  proceedings  on  the  report  of  the  result  of  the  reference 
or  otherwise  as  hereinafter  provided  where  no  such  report  is  made. 

The  above-mentioned  fees  Nos and  88  to  91  inclusive  shall  be 

due  and  payable,  when  no  certificate,  report,  or  order  is  made,  by  the  party 
conducting  the  proceedings  on  the  completion  of  such  proceedings,  or  if  not 
completed  a  due  proportion  shall  be  payable  on  so  much  of  the  proceedings 
as  shall  have  taken  place,  the  amount  to  be  fixed  by  the  officer. 

In  these  cases  the  fees  shall  be  paid  by  stamps  impressed  upon  or  affixed 
to  a  memorandum  stating  on  what  account  such  fees  are  paid. 

A  deposit  of  stamps  on  account  of  the  fees  applicable  to  any  proceeding 
may  be  required  before  such  proceeding  is  commenced,  or  at  any  time  during 
the  course  thereof,  and  in  Admiralty  actions  when  Order  LVL,  r.  4,  applies 
such  stamps  shall  be  affixed  as  therein  provided,  and  in  all  other  cases  a 
memorandum  of  the  amount  deposited  shall  be  delivered  to  the  party  making 
the  deposit. 

The  fee  No.  88  shall  be  due  and  payable  by  the  party  entering  the  case 
for  trial  when  the  order  of  reference  is  entered  with  the  official  referee's 
clerk. 

If  and  when  the  case  is  tried  credit  shall  be  given  against  the  hearing 
fees  for  the  fee  No.  88,  but  in  no  case  shall  such  fee  be  repaid. 

All  fees  shall  be  payable  in  advance  by  the  party  having  the  conduct  of 
the  case  from  day  to  day  as  the  case  proceeds. 

In  any  case  in  which  a  party  may  have  paid  an  amount  in  excess  of  the 
fees  due  the  party  so  paying  shall  be  entitled  to  the  return  of  any  amount 
so  paid  in  excess  upon  the  certificate  in  writing  of  the  official  referee 
indorsed  upon  the  form  provided  for  that  purpose. 


THE    JUDICATURE    ACTS. 


THE   JUDICATURE   ACT,    1873. 
36  &  37  Vict.  v.  60. 

An  Act  for  the  constitution  of  a  Supreme  Court,  and  for  other  purposes. 

\pth  August,  1873.] 

S.  45,  dealing  with  appeals  from  inferior  courts,  provides  that  they  may   -jg  ^  37  "Vict. 
be  heard  and  determined  by  divisional  courts  of  the  High  Court  of  Justice.  q  gg_ 

"  The  determination  of  such  appeals  respectively  b}'  such  divisional  courts  - 

shall  be  final,  unless  special  leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  by  the  divisional  court  by  which  any  such  appeal 
from  an  inferior  court  shall  have  been  heard." 

S.  83.  There  shall  be  attached  to  the  Supreme  Court  permanent  officers  to  ( )fficial 
be  called  official  referees,  for  the  trial  of  such  questions  as  shall,  under  the  referees  to 
provisions  of  this  Act,  be  directed  to  be  tried  by  such  referees.    The  number  be  appointed, 
.and  the  qualifications  of  the  persons  to  be  so  appointed  from  time  to  time, 
.and  the  tenure  of  their  offices,  shall  be  determined  by  the  Lord  Chancellor 
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36  &  37  YiCT.  with  the  concurrence  of  the  Presidents  of  the  Divisions  of  the  High  Court  of 
c.  66.  Justice,  or  a  majority  of  them  (of  which  majority  the  Lord  Chief  Justice  of 

England  shall  be  one),  and  with  the  sanction  of  the  Treasury.    Such  official 

referees  shall  perform  the  duties  entrusted  to  them  in  such  places,  whether  in 
London  or  in  the  country,  as  may  from  time  to  time  be  directed  or  authorised 
by  any  order  of  the  said  High  Court,  or  of  the  Court  of  Appeal ;  and  all 
proper  and  reasonable  travelling  expenses  incurred  by  them  in  the  discharge 
of  their  duties  shall  be  paid  by  the  Treasury  out  of  the  moneys  to  be  provided 
bv  Parliament. 


THE  JUDICATURE   ACT,  1884. 

47  &  48  YiCT.  47  &  48  Vict.  c.  61. 

c.  61. 

S.  8.  The  provisions  of  section  forty-five  of  the  Supreme  Com't  of  Judi- 
cature Act,  1373,  as  to  certain  appeals  therein  mentioned  shall  extend  and 
apply  to  all  appeals  brought  after  the  commencement  of  this  Act  from  any 
award  or  certificate  of  a  referee  or  arbitrator  when  there  has  been  a  com- 
pulsory reference  to  arbitration  in  any  cause  or  matter  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  (d). 


THE   JUDICATURE   ACT,    1894. 
.57  &  58  VrcT.  c.  l(j. 

57  &  58  Vict.  Ari  Act  to  amend  the  Supreme  Court  of  Judicature  Acts. 

c.  16.  [Src/  July,  1894.] 

Appeals. 

Regulations         S.  1. — (1)  No  appeal  shall  lie — 

as  to  appeals.       (a)  From  an  order  allowing  an  extension  of  time  for  appealing  from  a 
judgment  or  order  ;  nor 
(b)  Without  the  leave  of  the  judge,  or  of  the  Court  of  Appeal,  from  any 
interlocutory  order  or  interlocutory  judgment  made  or  given  by  a 
judge,  except  in  the  following  cases,  namely ; — 

(v.)  Any  order  on  a  special  case  stated  under  the  Arbitration 
Act,  1889. 
(5.)  In  all  cases  where  there  is  a  right  of  appeal  to  the  High  Court  from 
any  court  or  person,  the  appeal  shall  be  heard  and  determined  by  a  divisional 
court  constituted  as  may  be  prescribed  by  rules  of  court ;  and  the  determina- 
tion thereof  by  the  divisional  court  shall  be  final,  unless  leave  to  appeal  is 
given  by  that  court  or  by  the  Court  of  Appeal. 

(d)  As  to  compulsory  references  to  arbitration,  see  ante,  p.  212. 
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THE  RAILWAYS  CLAUSES  CONSOLIDATION   ACT,    1845. 

8  &  9  Vict.  c.  20. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in    8  &  9  V'lCT. 
Acts  authorising  the  making  of  Railways  (e).         \%th  May,  1845.]  ^-  20. 


\Bys.^,the  Act  may  he  cited  as  "Hh.Q  Railways  Clauses  Consolidation 
Act,  1845."  By  ss.  6,  44,  the  compensation  for  land  taken  or  used  for  the 
prirposes  of  tlie  raihoay,  or  injuriously  affected  by  its  construction,  and  for 
damages  in  respect  of  such  land,  shall  be  ascertained  and  determined  in  the 
manner  provided  in  the  Lands  Clauses  Consolidation  Act,  1845,  in  respect  of 
lands  purchased  or  taken  under  its  provisions.'] 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted    Arbitration. 
as  follows : — 

S.  126.  When  any  dispute  authorised  or  directed  by  this  or  the  special  Appomtment 
Act,  or  any  Act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  of  arbitrators 
have  arisen,  then,  unless  both  parties  shall  concur  in  the  appointment  of  a  when  ques- 
single  arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  nominate  tions  are  to  be 
and  appoint  an  arbitrator  to  whom  such  dispute  shall  be  referred ;  and  every  determined  by 
appointment  of  an  arbitrator  shall  be  made  on  the  part  of  the  company,  under  arbitration, 
the  hand  of  the  secretary  or  any  two  of  the  directors  of  the  company,  and  on 
the  part  of  any  other  party  under  the  hand  of  such  party,  or  if  such  party 
be  a  corporation  aggregate,  under  the  common  seal  of  such  corporation,  and 
such  appointment  shall  be  delivered  to  the  arbitrators,  and  shall  be  deemed 
a  submission  to  arbitration  on  the  part  of  the  party  by  whom  the  same  shall 
be  made ;  and  after  any  such  appointment  shall  have  been  made  neither 
party  shall  have  power  to  revoke  the  same  without  the  consent  of  the  other, 
nor  shall  the  death  of  either  party  operate  as  a  revocation ;  and  if  for  the 
space  of  fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after  a 
request  in  writing,  in  which  shall  be  stated  the  matters  so  required  to  be 
referred  to  arbitration,  shall  have  been  served  by  the  one  party  on  the  other 
party  to  appoint  an  arbitrator,  such  last-mentioned  party  fail  to  appoint 
such  arbitrator,  then  upon  such  failure  the  party  making  the  request,  and 
having  himself  appointed  an  arbitrator,  may  appoint  such  arbitrator  to  act 
on  behalf  of  both  parties ;  and  such  arbitrator  may  proceed  to  hear  and 
determine  the  matters  which  shall  be  in  dispute ;  and  in  such  case  the 
award  or  determination  of  such  single  arbitrator  shall  be  final. 

S.  127.  If  before  the  matters  so  referred  shalLbe  determined  any  arbitrator  v  acaney  of 
appointed  by  either  party  die,  or  become  incapable  to  act,  the  party  by  whom  arbitrator  to 
such  arbitrator  was  appointed  may  nominate  and  appoint  in  writing  some  "^  supplied, 
other  person  to  act  in  his  place,  and  if  for  the  space  of  seven  days  after 
notice  in  writing  from  the  other  party  for  that  purpose  he  fail  to  do  so,  the 
remaining  or  other  arbitrator  may  proceed  ex  parte  ;  and  every  arbitrator 
so  to  be  substituted  as  aforesaid  shall  have  the  same  powers  and  authorities 
as  were  vested  in  the  former  arbitrator  at  the  time  of  such  his  death  or 
incapacity  as  aforesaid. 

S.  128.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such  Appointment 
arbitrators  shall,  before  they  enter  upon  the  matters  referred  to  them,  of  umpire, 
nominate  and  appoint  by  writing  under  their  hands  an  umpire  to  decide  on 
any  such  matters  on  which  they  shall  differ,  or  which  shall  be  referred  to 
him  under  this  or  the  special  Act ;  and  if  such  umpire  shall  die,  or  become 
incapable  to  act,  they  shall  forthwith  after  such  death  or  incapacity  appoint 
another  umpire  in  his  place  ;  and  the  decision  of  every  such  umpire  on  the 
matters  so  referred  to  him  shall  be  final. 

(c)  The  Railways  Clauses  Consolidation  (Scotland)  Act,  1845,  is  the  8  &  9 
Vict.  c.  83. 
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8  it  9  Vict. 
c.  -20. 

Board  of 
Trade  em- 
powered to 
appoint  an 
umpire,  on 
neglect  of  the 
arbitrators. 

lu  case  of 
death  of 
single  arbi- 
trator the 
matter  to 
begin  de  novo. 

If  either  arbi- 
trator refuse 
to  act  the 
other  to 
proceed  ex 
parte. 

If  arbitrators 
fail  to  make 
award  within 
21  days,  the 
matter  to  go 
to  the  umpire. 

Power  for 
arbitrators  to 
call  for 
books,  &c. 

Arbitrator 
and  umpire 
to  make 
declaration. 


Costs  in 
discretion  of 
arbitrators. 

Submission  a 
rule  of  coiu-t. 

Award  not 
void  for  error 
ill  form. 


S.  129.  If  in  either  of  the  cases  aforesaid,  the  said  arbitrators  shall  refuse, 
or  shall  for  seven  days  after  request  of  either  party  to  such  arbitration 
neglect  to  appoint  an  umpire,  the  Board  of  Trade  shall,  on  the  application 
of  either  party  to  such  arbitration,  appoint  an  umpire ;  and  the  decision  of 
such  vunpire  on  the  matters  on  which  the  arbitrators  shall  differ,  or  which 
shall  be  referred  to  him  under  this  or  the  special  Act,  shall  be  final  (/). 

S.  130.  If,  where  a  single  arbitrator  shall  have  been  appointed,  such  arbi- 
trator die,  or  become  incapable  to  act,  before  he  shall  have  made  his  award, 
the  matters  referred  to  him  shall  be  determined  by  arbitration,  under  the 
provisions  of  this  or  the  special  Act,  in  the  same  manner  as  if  such  arbitrator 
had  not  been  appointed. 

S.  131.  If,  where  more  than  one  arbitrator  shall  have  been  appointed, 
either  of  the  arbitrators  refuse,  or  for  seven  days  neglect  to  act,  the  other 
arbitrator  may  proceed  c.r  parte,  and  the  decision  of  such  other  arbitrator 
shall  be  as  effectual  as  if  he  had  been  the  single  arbitrator  appointed  by 
both  parties. 

S.  132.  If,  where  more  thau  one  arbitrator  shall  have  been  appointed,  and 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbi- 
trators shall  fail  to  make  their  award  within  twenty-one  daj's  after  the  day 
on  which  the  last  of  such  arbitrators  shall  have  been  appointed,  or  within 
such  extended  time,  if  any,  as  shall  have  been  appointed  for  that  purpose 
by  both  such  arbitrators  under  their  hands,  the  matter  referred  to  them 
shall  be  determined  by  the  umpire  to  be  appointed  as  aforesaid. 

S.  183.  The  said  arbitrators  or  their  umpire  may  call  for  the  production 
of  any  documents  in  the  possession  or  power  of  either  party  which  they  or 
he  may  think  necessary  for  determining  the  question  in  dispute,  and  may 
examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths 
necessary  for  that  purpose. 

S.  134.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration 
of  any  matters  referred  to  him,  he  shall,  in  the  presence  of  a  justice,  make 
and  subscribe  to  the  following  declaration ;  that  is  to  say, 

"I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  luy  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me,  under  the  provisions  of  the  Act  [_namuig  the  special 
Act]. 

"  A.B. 

"  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any 
arbitrator  or  umpire,  having  made  such  declaration,  shall  wilfully  act  con- 
trary thereto,  he  shall  be  guilty  of  a  misdemeanour. 

S.  135.  Except  where  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  it  shall  be  otherwise  provided,  the  costs  of  and  attending  every 
such  arbitration,  to  be  determined  by  the  arbitrators,  shall  be  in  the 
discretion  of  the  arbitrators. 

S.  136.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of 
any  of  the  superior  courts,  on  application  of  either  of  the  parties  (g). 

S.  137.  No  award  made  with  respect  to  any  question  referred  to  arbitration 
under  the  provision  of  this  or  the  special  Act  shall  be  set  aside  for  irregu- 
larity or  error  in  matter  of  form. 


(/)  The  powers  of  the  Board  of  Trade  as  to  railways  were  transferred  to 
the  Commissioners  of  Railways  by  the  stat.  9  &  10  Vict.  c.  105,  s.  2 ;  but 
have  been  re-transferred  to  theBoard  of  Trade  by  the  stat.  14  &  15  Vict.  c.  54 

{g)  See  now  Arbitration  Act,  1889,  s.  1,  ante,  p.  451. 
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THE  RAILWAY  COMPANIES  ARBITRATION  ACT,  1851). 

22  &  23  Vict.  c.  59. 

An  Act  to  enable liaiJioay  Companies  to  settle,  their  diffcrenres  with  otlur  22  &  2'.',  Vict. 
Companies  by  Arbitration.  [13//»  Auytist,  1859.]  c.  59. 

For  the  better  providing  for  the  settlement  by  arbitration  of  matters  in 
which  railway  companies  in  the  United  Kinrjdom  are  mutually  interested,  Ijo 
it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows ;  that  is 
to  say, 

S.  1.  This  Act  may  for  all  purposes  be  cited  as  "  Railway  Companies  Arbi-  Short  title, 
tration  Act,  1859;  "  and  the  expression  "  Railway  Companies  "  in  this  Act  «  Railway 
extends  to  and  includes  all  persons  being  the  owners  or  lessees  of,  and  all  Companies  " 
contractors  working  any  railway  upon  which  steam  power  is  used. 

S.  2.  Any  two  or  more  railway  companies,  whether  already  or  hereafter  Power  for 
incorporated  (in  this  Act  called  "the  Companies"),  from  time  to  time,  by  railway  corn- 
writing  under  their  respective  common  seals,  may  agree  to  refer  and  may  panir-s  to  refer 
refer  to  arbitration,  in  accordance  with  this  Act,  any  then  existing  or  future  matters  to 
differences,  questions,  or  other  matters  whatsoever  in  which  they  then  are  or  arbitration. 
thereafter  shall  be  mutually  interested,  and  which  they  might  lawfully  settle 
or  dispose  of  by  agreement  between  themselves,  and  may  delegate  to  the 
person  or  persons  to  whom  the  reference  is  made  any  power  to  determine  all 
or  any  of  the  terms  of  any  contract  to  be  made  between  the  companies  which 
the  directors  of  the  companies  respectively  might  lawfully  delegate  to  any 
committees  of  themselves  respectively. 

S.  3.  The  companies  jointly,  but  not  otherwise,  from  time  to  time,  by  Power  to  alter 
writing  under  their  respective  common  seals,  may  add  to,  alter,  or  revoke  or  revoke 
any  agreement  for  reference  in  accordance  with  this  Act  theretofore  entered  agreements 
into  between  the  companies,  or  any  of  the  terms,  conditions,  or  stipulations  for  reference, 
thereof. 

S.  4.  Every  reference  or  agreement  in  accordance  with  this  Act,  except  so  Agreements 
far  as  it  is  from  time  to  time  revoked  or  modified  in  accordance  with  this  Act,  to  be  carried 
shall  bind  the  companies,  and  may  and  shall  be  carried  into  full  effect.         into  effect. 

S.  5.  Where  the  companies  agree,  the  reference  shall  be  made  to  a  single  Tj.f.,.„,  „„  ^ 

1*1        1  XwGIclGllCG  to 

arbitrator.  n    i   o-I  ■ 

S.  6.  Except  where  the  companies  agree  that  the  reference  shall  be  made  '  .  .. ''  . 
to  a  single  arbitrator,  the  reference  shall  be  made  as  follows ;  to  wit. 

Where  there  are  two  companies  the  reference  shall  be  made  to  two  Reference  to 
arbitrators  :  two  or  more 

Where  there  are  three  or  more  companies  the  reference  shall  be  arbitrators, 
made  to  so  many  arbitrators  as  there  are  companies. 

S.  7.  Where  there  are  to  be  two  or  more  arbitrators,  every  company  shall  Appointment 
by  writ  iu'^  under  their  common  seal  appoint  one  of  the  arbitrators,  and  shall  of  arbitrators 
give  notice  in  writing  thereof  to  the  other  company  or  companies.  by  companies. 

S.  8.  Where  there  are  to  be  two  or  more  arljitrators,  if  any  of  the  com-  a  „„oi,jtjj,ent 
panies  fail  to  appoint  an  arbitrator  within  fourteen  days  after  being  there-  of  o.bifi-..tors 
unto  requested  in  writing  by  the  other  company,  or  by  the  other  companies  by  Board  of 
or  any  of  them,  then,  on  the  application  of  the  companies  or  any  of  them,  'p'l.^fjp 
the  Board  of  Trade,  instead  of  the  company  so  failing  to  appoint  an  arbi- 
trator, may  appoint  an  arbitrator  ;  and  the  arbitrator  so  appointed  shall  for 
the  purposes  of  this  Act  be  deemed  to  be  appointed  by  the  company  so 
failing. 

S.  9.  When  the  reference  is  made  to  two  or  more  arbitrators,  if  before  the  Appointment 
matters  referred  to  them  are  determined,  any  arbitrator  dies,  or  becomes  of  arbitrators 
incapable  or  unfit,  or  for  seven  consecutive  days  fails  to  act  as  arbitrator,  by  companies 
the  company  by  which  he  was  appointed  shall  by  writing  under  their  common  to  8Ui)i)ly 
seal  appoint  an  arbitrator  in  his  place.  vacancies. 

S.  10.  Where  the  company  by  which  an  arbitrator  ought  to  be  appointed   .        '   f     ^  f 
in  the  place  of  the  arbitrator  so  deceased,  incapable,  unfit,  or  failing  to  act,    p  ,  .I'-l  ..^"^ '! 
fail  to  make  the  appointment  within  fourteen  days  after  being  thereunto  ,    't}^     \  "r 
requested  in  writing  by  the  other  company,  or  by  the  other  companies  or  rp    ^^  ^^ 
any  of  them,  then  on  the  application  of  the  companies  or  any  of  them,  the    i„  ,  „^    -p 
R.  2h  Pyvaancis. 
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22  &  23  Vict 
c.  59. 

Appoiutment 
of  arbitrator 
not  revocable. 

Appointment 
of  umpire  by 
arbitrators. 

Appointment 
of  umpire  by 
Board  of 
Trade. 

Appointment 
of  umpire  by 
arbitrators 
to  supply 
vacancy. 

Appointment 
of  umpire  by 
Board  of 
Trade  to  sup- 
ply vacancy. 

Succeeding 
arbitrators 
and  umpires 
to  have 
powers  of 
predecessors. 

Reference  to 
umpire. 

Pfjwer  for 
arbitrators, 
&c.,  to  call 
for  books,  &c., 
and  admin- 
ister oath. 


I'rocedure  in 
the  arbitra- 
tion. 

Arbitration 
may  proceed 
in  absence  of 
<^om]ianieH. 

Several 
awards  may 
be  made 


Awiirds  made 
ill  due  time 
fo  ))ind  fill 
l>firtic8. 


Board  of  Trade  may  appoint  an  arbitrator  ;  and  the  arbitrator  so  appointed 
by  the  Board  of  Trade  shall  for  the  purposes  of  this  Act  be  deemed  to  be 
appointed  by  the  company  so  failing. 

S.  11.  When  any  appointment  of  an  arbitrator  is  made,  the  company 
making  the  appointment  shall  have  no  power  to  revoke  the  appointment, 
without  the  previous  consent  in  writing  of  the  other  company,  or  every 
other  company  in  writing  under  their  common  seal. 

S.  12.  Where  two  or  more  arbitrators  are  appointed,  they  shall,  before 
entering  on  the  business  of  the  reference,  appoint  by  writing  under  their 
hands  an  impartial  and  qualified  person  to  be  their  umpire. 

S.  13.  If  the  arbitrators  do  not  apx^oint  an  umpire  within  seven  days  after 
the  reference  is  made  to  the  arbitrators,  then,  on  the  application  of  the 
companies  or  any  of  them,  the  Board  of  Trade  may  appoint  an  umpire  ;  and 
the  umpire  so  appointed  shall  for  the  purposes  of  this  Act  be  deemed  to  be 
appointed  by  the  arbitrators. 

S.  14.  Where  two  or  more  arbitrators  are  appointed,  if  before  the  matters 
referred  to  them  are  determined,  their  umpire  dies,  or  becomes  incapable  or 
unfit,  or  for  seven  consecutive  days  fails  to  act  as  umpire,  the  arbitrators 
shall  by  writing  under  their  hands  appoint  an  impartial  and  qualified  person 
to  be  their  umpire  in  his  place. 

S.  15.  If  the  arbitrators  fail  to  appoint  an  umpire  within  seven  days  after 
notice  in  writing  to  them  of  the  decease,  incapacity,  unfitness,  or  failure  to 
act  of  their  umpire,  then,  on  the  application  of  the  companies,  or  any  of 
them,  the  Board  of  Trade  may  appoint  an  umpire  ;  and  the  umpire  so 
appointed  shall  for  the  purposes  of  this  Act  be  deemed  to  be  appointed  by 
the  arbitrators  so  failing. 

S.  16.  Every  arbitrator  appointed  in  the  place  of  a  preceding  arbitrator, 
and  every  umpire  appointed  in  the  place  of  a  preceding  umpire,  shall 
respectively  have  the  like  powers  and  authorities  as  his  respective  prede- 
cessor. 

S.  17.  Where  there  are  two  or  more  arbitrators,  if  they  do  not,  within 
such  a  time  as  the  companies  agree  on,  or  failing  such  agreement,  within 
thirty  days  next  after  the  reference  is  made  to  the  arbitrators,  agree  on  their 
award  thereon,  then  the  matters  referred  to  them,  or  such  of  those  matters 
as  are  not  then  determined,  shall  stand  referred  to  their  umpire. 

S.  18.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively, 
may  call  for  the  production  of  any  documents  or  evidence  in  the  possession 
or  power  of  the  companies  respectively,  or  which  they  respectively  can 
produce,  and  which  the  arbitrator,  or  the  arbitrators,  or  the  umpire  shall 
think  necessary  for  determining  the  matters  referred,  and  may  examine  the 
witnesses  of  the  companies  respectively  on  oath,  and  may  administer  the 
requisite  oath ;  and  in  Scotland  may  grant  diligence  for  the  recovery  of 
the  documents  or  evidence,  and  for  citing  witnesses ;  and  on  application  to 
the  Lord  Ordinary  he  may  issue  letters  of  supplement  or  other  necessary 
writs  in  support  of  the  diligence. 

S.  19.  Except  where  and  as  the  companies  otherwise  agree,  the  arbitrator, 
and  the  arbitrators,  and  the  umpire  respectively,  may  proceed  in  the  business 
of  the  reference  in  such  manner  as  he  and  they  respectively  shall  think  fit. 

S.  20.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively, 
may  proceed  in  the  absence  of  all  or  any  of  the  companies  in  every  case  in 
which,  after  giving  notice  in  that  behalf  to  the  companies  respectively,  the 
arbitrator  or  the  arbitrators,  or  tlie  umpire  shall  think  fit  so  to  proceed. 

S.  21.  The  arbitrator,  and  the  arbitrators,  and  the  umpire  respectively 
may,  if  lie  and  they  respectively  think  iit,  make  several  awards,  each  on 
part  of  the  matters  referred,  instead  of  one  award  on  all  the  matters  referred  ; 
and  every  such  award  on  the  part  of  the  matters  shall  for  such  time  as  shall 
be  stated  in  the  award,  the  same  being  such  as  shall  have  been  specified  in 
the  agreement  for  arbitration,  or  in  the  event  of  no  time  having  been  so 
specified,  for  any  time  which  the  arbitrator  may  be  legally  entitled  to  fix,  be 
binding  as  to  all  the  matters  to  which  it  extends,  and  as  if  the  matters 
awarded  on  were  all  the  matters  referred,  and  that  notwithstanding  the 
oilier  matters  or  any  of  them  be  not  then  or  thereafter  awarded  on. 

H.  22.  The  award  of  the  arbitrator,  or  of  the  arbitrators,  or  of  the  umpire, 
if  made  in  writing  under  his  or  their  respective  hand  or  hands,  and  ready  to 
iio  delivered  to  the  companies  witliin  such  a  time  as  the  companies  agree  on, 
"v,  failing  such  agreement,  within  thirty  days  next  after  the  matters  in 
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difference  arc  referred  to  (as  the  case  may  be),  the  arbitrator,  or  the  arbi-    22  &  23  Vior. 
trators,  or  the  umpire,  shall  be  bimliiig  and  conclusive  on  all  the  companies.  c.  59. 

S.  23.  Provided  always,  that  (except  whore  and  as  the  companies  other-   

wise  agree)  the  umpire,"  from  time  to  time  by  writing  under  his  hand,  may  Power  for 
extend  the  jieriod  within  which  his  award  is  to  be  made ;  and  if  it  be  made  umpire  to 
and  ready  to  be  delivered  within  the  extended  time,  it  shall  be  as  valid  and  extend  period 
effectual  as  if  made  within  the  prescribed  period.  for  making; 

S.  24.  No  award  made  on  any  arbitration  in  accordance  with  this  Act  l^is  award, 
shall  bo  set  aside  for  any  irregularity  or  informality.  Awards  not 

S.  25.  Except  only  so  far  as  the  companies  bound  by  any  award  in  accord-  tQ  jjg  g^t 
aucc  with  this  Act  from  time  to  time  otherwise  agree,  all  things  by  every  aside  for 
award  in  accordance  with  this  Act  lawfully  required  to  be  done,  omitted,  or  iuformality. 
suffered,  shall  bo  done,  omitted,  or  suffered  accordingly.  i    f    1  , 

S.  26.  Full  effect  shall  be  given  by  all  the  superior  courts  of  law  and  equity    ,    '''',';'^ 
in  the  United  Kingdom,  according  to  their  respective  jurisdiction,  and  by  "^Dey'd- 
the  companies  respectively,  and  otherwise,  to  all  agreements,  references,  Agreemcutti. 
arbitrations,  and  awards  in  accordance  with  this  Act ;  and  the  performance  arbitrations, 
or  observance  thereof  may,  where  the  courts  think  fit,  be  compelled  liy  and  awards  to 
distress  infinite  on  the  property  of  the  companies  respectively,  or  by  any  have  effc-ct. 
other  process  against  the  companies  respectively  or  their  respective  property 
that  the  courts  or  any  judge  thereof  shall  direct,  [and  where  requisite  frame 
for  the  purpose]  (h). 

S.  27.  Except  where  and  as  the  companies  otherwise  agree,  the  costs  of  Costs  nf  arbi- 
and  attending  the  arbitration  and  the  award  shall  be  in  the  discretion  of  the  tration  and 
arbitrator,  and  the  arbitrators,  aiad  the  umpire  respectively.  award. 

S.  28.  Except  where  and  as  the  companies  otherwise  agree,  and  if  and  so  payment  of 
far  as  the  award  does  not  otherwise  determine,  the  costs  of  and  attending  ^^^^^ 
the  arbitration  and  the  award  shall  be  borne  and  paid  by  the  companies 
in  equal  shares,  and  in  other  respects  the  companies  shall  bear  their  own 
respective  costs. 

S.  29.  The  submission  to  any  arbitration  in  accordance  with  this  Act  may  Submission  to 
at  any  time  be  made  a  rule  of  any  of  her  Majesty's  superior  courts  of  record  arbitration  td 
at  Westminster,  or  as  the  case  may  be,  at  Dublin,  on  the  application  of  any  be  made  a 
party  interested  (j) ;  and  the  court  may  remit  the  matter  to  the  arbitrator,  rule  of  court. 
or  to  the  arbitrators,  or  to  the  umpire,  with  any  directions  the  court  think  fit. 


THE  RAILWAY  CLAUSES  ACT,  1863. 
26  &  27  YicT.  c.  92. 

An  Act  for  CousoUdatiiuj  ia  one  Act  certain  Provisions  frequently  inserted  26  &  27  Vicr. 
ill  Acts  relating  to  Railways.  \2%th  July,  1863.]  c.  92. 

[By  s.  1,  the  Act  may  be  cited  as  "  The  Railway  Clauses  Act,  1863."] 

Part  Y.  Amalgamation. 

S.  44.  No  submission  to  arbitration  of  any  matter  in  dispute  between  the  Submission 
dissolved  company  and  any  other  company,  or  any  person,  under  which  any  and  awards 
reference  is  pending  and  incomplete  at  the  time  of  amalgamation,  and  the  not  affected 
award  theretofore  made  and  then  remaining  in  force,  shall  be  revoked  or  by  amalga- 
prejudicially  affected  by  anything  in  the  amalgamating  Act,  or  in  this  part  mation, 
of  this  Act  contained  ;  but  every  such  arbitration  and  award  shall  be  as  valid 
and  effectual  for  or  against  the  amalgamated  company  as  it  would  have  been 
for  or  against  the  dissolved  company. 

(h)  The  words  in  brackets  were  repealed,  as  to  England,  by  44  &  45  Vict. 
<;.  59. 

(i)  See  now  Arbitration  Act,  1889,  s.  1,  ante,  p.  451. 
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THE   REGULATION   OF  RAILWAYS   ACT,    187:J. 
36  Sc  37  Vict.  c.  48. 

iJti  &  o7  Vict.  An  Act  to  make  better  provision  f 07'  carrying  into  effect  the  liuilw ly  ornl 
0  48  Canal  Traffic  Act,  1854,  andfoi-  other  purposes  conmcted  therewith  (k). 

. [21si!  July,  1873.] 

S.  1.  {Short  title,  "  The  Regiilation  of  Railways  Act,  1873."] 
Diflereuces  S.  8.  Where  any  difference  between  railway  companies,  or  between  canal 

lietween  rail-  companies,  or  between  a  railway  company  and  a  canal  company,  is,  under 
way  and  canal  the  provisions  of  any  general  or  special  Act,  passed  either  before  or  after  the 
companies  to  passing  of  this  Act,  required  or  authorised  to  be  referred  to  arbitration,  such 
be  referred  difference  shall  at  the  instance  of  any  company  party  to  the  difference  and 
to  commis-  with  the  consent  of  the  commissioners  be  referred  to  the  commissioners  for 
sioners.  their  decision  in  lieu  of  being  referred  to  arbitration :  Pro\ided,  that  the 

power  of  compelling  a  reference  to  the  commissioners  in  this  section  con- 
tained shall  not  apply  to  any  case  in  which  any  arbitrator  has  in  any 
general  or  special  Act  been  designated  by  his  name,  or  by  the  name  of  his 
oflQce,  or  in  which,  a  standing  arbitrator  having  been  appointed  under  any 
general  or  special  Act,  the  commissioners  are  of  opinion  that  the  difference 
in  question  may  more  conveniently  be  referred  to  him. 
Power  to  refer      S.  9.  Any  difference  to  which  a  railway  company,  or  canal  company,  is  a 
difierences        party  may,  on  the  application  of  the  parties  to  the  difference,  and  with  the 
to  commis-        assent  of  the  commissioners,  be  referred  to  them  for  their  decision, 
sioners.  S.  19.  Every  railway  company  shall  be  entitled  to  reasonable  remimera- 

Remuneration  *^°"  ^°^  ^^^  services  performed  by  them  in  pursuance  of  this  Act  with 
for  convey-  respect  to  the  conveyance  of  mails,  and  such  remuneration  shall  be  j)aid 
ance  of  mails.  ^J"  *^°  Postmaster-General. 

Any  difference  between  the  Postmaster-General  and  any  railway  com- 
pany as  to  the  amount  of  such  remuneration,  or  as  to  any  other  question 
arising  under  this  Act,  shall  be  decided  by  arbitration  in  manner  provided 
by  the  Act  of  the  session  of  the  first  and  second  years  of  the  reign  of  her 
present  Majesty,  chapter  ninety-eight,  or  at  the  option  of  such  railway 
company,  by  the  commissioners. 


.  THE   BOARD   OF   TRADE   ARBITRATIONS   ACT,   1874. 
37  &  38  YicT.  c.  40. 

37  &  38  Vict.  An  Art  to  amend  the  powers  of  the  Board  of  Trade  luitli  respect  to  iii- 
c.  40.  ijniries,  arbitrations,  appointments,   and   other   matters  under  special 

- — Acts,  and  to  amend  the  Beyulation  of  llaihuays  Act,  1873,  so  far  as 

regards  the  reference  of  diffei'ences  to  the  Bailway  Commissioners  in  lieu 
of  Arbitrators.  *  [oO//i  July,  1874.] 

Be  it  enacted  by  the  Queen's  most  excellent  ^Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal  and  Commons  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as. 
follows: 

Preliminary, 

[S.  1.  This  Act  may  be  cited  as  "The  Board  of  Trade  Arbitrations,  &c. 
Act,  1874."] 

S.  3.  Where  application  is  made,  in  pursuance  of  any  special  Act  passed 
either  before  or  after  the  passing  of  this  Act,  to  the  Board  of  Trade  to  be 
arbitrators  or  to  appoint  any  arbitrator,  referee,  engineer,  or  other  person^ 

{k)  This  Act  was  made  perpetual  by  51  &  52  Vict.  c.  25,  s.  47. 
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or  to  bold  any  inquiry,  or  to  sanction,  approve,  confirm,  or  determine  any  :57  &  38  Vict. 
appointment,  matter  or  thing,  or  to  make  any  order,  or  to  do  any  other  act  c.  40. 

or  thing,  for  the  purposes  of  such  special  Act,  all  expenses  incurred  by  the 
Board  of  Trade  in  relation  to  such  application,  and  the  proceedings  con- 
sequent thereon,  shall,  to  such  amount  as  the  13oard  of  Trade  may  certify 
by  their  order  to  be  due,  be  defrayed  by  the  parties  to  such  application ; 
iind  (subject  to  any  provision  contained  in  the  said  special  Act)  shall  be 
<lefrayod  by  such  of  the  parties  as  the  Board  of  Trade  may  by  order  direct, 
or  if  so  directed  by  an  order  of  the  Board  of  Trade,  shall  be  paid  as  costs 
of  the  arbitration  or  reference. 

The  Board  of  Trade  may,  if  they  think  fit,  on  or  at  any  time  after  the 
making  of  the  application,  by  order  require  the  parties  to  the  application, 
or  any  of  them,  to  pay  to  the  Board  of  Trade  such  sum  as  the  Board  of 
Trade  think  requisite  for  or  on  account  of  those  expenses,  or  to  give 
security  to  the  satisfaction  of  the  Board  of  Trade  for  the  payment  of  those 
expenses  on  demand  ;  and  if  such  payment  or  security  is  not  made  or 
given,  may  refuse  to  act  in  pursuance  of  the  application. 

All  expenses  directed  by  an  order  of  the  Board  of  Trade,  or  an  award  in 
pursuance  of  this  section  to  be  paid,  may  be  recovered  in  any  court  of  com- 
])etent  jurisdiction  as  a  debt,  and  if  payable  to  the  Board  of  Trade,  as  a 
debt  to  the  Crown,  and  an  order  of  the  Board  of  Trade  shall  be  conclusive 
t'vidence  of  the  amount  of  such  expenses. 

S.  4.  In  this  part  of  this  Act  the  term  "  special  Act "  means  a  local,  or 
local  and  personal  Act,  or  an  Act  of  a  local  and  personal  nature,  and 
includes  a  provisional  order  of  the  Board  of  Trade,  confirmed  by  Act  of 
Parliament,  and  a  certificate  granted  by  the  Board  of  Trade  under  the 
Railways  Construction  Facilities  Act,  1864. 

An  order  of  the  Board  of  Trade  for  the  purposes  of  this  part  of  this  Act, 
or  of  any  such  special  Act  as  is  referred  to  in  this  part  of  this  Act,  may  be 
naade  by  writing  under  the  hand  of  the  President  or  of  one  of  the  secretaries 
of  the  Board. 

Part  II. 
Reference  to  Bailway  Commissioners. 

S.  6.  Where  any  difference  to  which  a  railway  company  or  canal  com- 
pany is  a  party  is  required  or  authorised  under  the  provisions  of  any  general 
or  special  Act,  passed  either  before  or  after  the  passing  of  this  Act,  to  be 
referred  to  the  arbitration  of,  or  to  be  determined  or  settled  by  the  Board 
of  Trade,  or  some  person  or  persons  appointed  by  the  Board  of  Trade,  the 
Board  of  Trade  may,  if  they  think  fit,  by  order  in  writing  under  the  hand 
of  the  President,  or  one  of  the  secretaries  of  the  Board,  refer  the  matter  for 
the  decision  of  the  Railway  Commissioners,  and  appoint  them  arbitrators 
or  umpires  as  the  case  may  be ;  and  thereupon  the  commissioners  for  the 
time  being  shall  have  the  same  powers  as  if  the  matter  had  been  referred 
to  their  decision  in  pursuance  of  the  Regulation  of  Railways  Act,  1873,  and 
also  any  further  powers  which  the  Board  of  Trade,  or  an  arbitrator  or 
arbitrators  or  umpire  appointed  by  the  Board  of  Trade,  would  have  had  for 
the  purpose  of  the  arbitration,  if  the  difference  had  not  been  referred  to 
the  commissioners :  Provided  alwaj's,  that  this  section  shall  not  apply  to 
any  case  in  which  application  is  made  to  the  Board  of  Trade  for  the 
appointment  of  an  umpire,  under  the  twenty-eighth  section  of  "  The  Lands 
Clauses  Consolidation  Act,  1845." 

S.  7.  Where  any  difference  is  referred  for  the  decision  of  the  commis- 
sioners, in  pursuance  of  the  Regulation  of  Railways  Act,  1873,  as  amended 
by  this  part  of  this  Act,  the  commissioners  shall  have  the  same  power  by 
their  decision  of  rescinding,  varying,  or  adding  to  any  award,  or  other 
decision  previously  made  by  any  arbitrator  or  arbitrators  (including  therein 
the  Board  of  Trade)  with  reference  to  the  same  subject-matter,  as  any 
arbitrator  or  arbitrators  would  have  had  if  the  difference  had  been  referred 
to  him  or  them. 
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THE  LIGHT   RAILWAYS   ACT,    1890. 
59  &  60  YiCT.  c.  48. 

A)i  Ad  to  facilitate  the  Construction  of  Light  Baihvays  iu  Great  Britain. 

lUth  August,  1896.] 

S.  1.- — (1.)  For  the  purpose  of  facilitating  the  construction  and  working 
of  light  raihvay.s  in  Great  Britain,  there  shall  be  established  a  commission, 
consisting  of  three  commissioners,  to  be  styled  the  Light  Railway  Com- 
missioners, and  to  be  appointed  by  the  President  of  the  Board  of  Trade. 

(8.)  The  powers  of  the  Light  Railway  Commissioners  shall,  unless  con- 
tinued by  Parliament,  cease  on  the  thirty-first  day  of  December  one 
thousand  nine  hundred  and  one  (Ao). 

S.  11,  An  order  under  this  Act  may  contain  provisions  consistent  with 
this  Act  for  all  or  any  of  the  following  purposes — 

(a)  The  incorporation,  subject  to  such  exceptions  and  variations  as  may 

be  mentioned  in  the  order,  of  all  or  any  of  the  provisions  of  the 

Clauses   Acts   as   defined   by  this   Act.     Provided   that  where  it 

appears  to  the  Board  of  Trade  that  variations  of  the  Lands  Clauses 

Acts  are  required  by  the  special  circumstances  of  the  case,  the 

Board  of  Trade  shall  make  a  special  report  to  Parliament  on  the 

subject,   and   that   nothing  in   this  section   shall  authorise  any 

variation  of  the  provisions  of  the  Lauds  Clauses  Acts  with  respect 

to  the  purchase  and  taking  of  land  otherwise  than  by  agreement. 

S.  12. — (1.)  The  Clauses  Acts,  as  defined  by  this  Act,  and  the  enactments 

mentioned  in  the  Second  Schedule  to  this  Act,  shall  not  apply  to  a  light 

railway  authorised  under  this  Act  except  so  far  as  they  arc  incorporated  or 

applied  by  the  order  authorising  the  railway. 

(2.)  Subject  to  the  foregoing  provisions  of  this  Act  and  to  any  special 
provisions  contained  in  the  order  authorising  the  railway,  the  general 
enactments  relating  to  railways  shall  apply  to  a  light  railway  under  this 
Act  in  like  manner  as  they  apply  to  any  other  railway  ;  and  for  the  purposes 
of  those  enactments,  and  of  the  Clauses  Acts  so  far  as  they  are  incorporated 
or  applied  by  the  order  authorising  the  railway,  the  light  railway  company 
shall  be  deemed  a  railway  company,  and  the  order  under  this  Act  a  special 
Act,  and  any  provision  thereof  a  special  enactment.  Provided  that  a  light 
railway  shall  not  be  deemed  to  be  a  railway  within  the  meaning  of  the 
Railway  Passenger  Duty  Act,  1842,  and  that  no  duties  shall  hereafter  be 
levied  in  respect  of  passengers  conveyed  on  a  light  railway  constructed  under 
this  Act  in  respect  of  the  conveyance  of  such  passengers  upon  such  railway. 
S.  13. — (1.)  Where  any  order  under  this  Act  incorporates  the  Lauds. 
Clauses  Acts,  any  matter  which  under  those  Acts  may  be  determined  by 
the  verdict  of  a  jury,  by  arbitration,  or  by  two  justices,  shall  for  the  purposes 
of  the  order  be  referred  to  and  determined  by  a  single  arbitrator  appointed 
by  the  parties,  or  if  the  parties  do  not  concur  in  the  appointment  of  a 
single  arltitrator  then  by  the  Board  of  Trade,  and  the  provisions  of  this  Act 
shall  apply  with  respect  to  the  determination  of  any  such  matter  in  lieu  of 
those  of  the  Lands  Clauses  Acts  relating  thereto.  Provided  that  in  deter- 
mining the  amount  of  compensation,  tiie  arbitrator  shall  have  regard  to 
the  extent  to  which  the  remaining  and  contiguous  lands  and  hereditaments 
belonging  to  the  same  proprietor  may  be  benefited  by  the  proposed  light 
railway. 

(2.)  The  Board  of  Trade  may,  with  the  concurrence  of  the  Lord  Chan- 
cellor, make  rules  fixing  a  scale  of  costs  to  be  applicable  on  any  such 
arbitration,  and  may,  l)y  such  rules,  limit  the  cases  in  which  the  costs  of 
counsel  arc  to  be  allowed  (kb). 

(3.)  The  Arbitration  Act,  1889,  shall  apply  to  any  arbitration  under  this 
section. 

S.  1.5.  (1.)  If  the  Board  of  Trade  hold  a  local  inquiry  for  th*;  purposes 
of  this  Act,  Part  I.  of  the  Board  of  Trade  Arbitrations,  &c.  Act,  1874, 
shall  apply  to  any  inquiry  so  held  as  if — 

(ti)  The  inquiry  was  held  on  an  aiiplication  made  in  pursuance  of  a 
special  Act;  and 


(Ay/)  This  lias  been  continued  until  31   December, 
(kb)  For  rules  see  post,p.  552. 


[\KW>. 
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(b)  The  parties  making  the  application  for  the  order  authorising  the   ")'.»  &  Go  \k;t. 
light  railway,  and  in  the  case  of  an  inquiry  held  with  reference  to  c.  4S. 

an  objection  made  to  any  such  application  the  persons  making 

the  objection  in  addition,  wore  parties  to  tlic  application  within 
the  meaning  of  section  three  of  the  Act. 

(2.)  The  Board  of  Trade  may  make  such  rules  as  they  think  necessary 
for  regulating  the  procedure  under  this  Act,  whether  before  the  i^oard  of 
Trade  or  before  the  Liglit  Kailway  Commissioners,  and  any  other  matters 
which  they  may  think  expedient  to  regulate  by  rule  for  the  purpose  of 
carrying  this  Act  into  ellect. 

S.  2G.  This  Act  shall  apply  to  Scotland  with  the    following  modifica-  Aitplicatioii 
tions:—  to  Scotliiii<i. 

(1.)  In  section  five  of  this  Act  the  expression  "  Secretary  for  Scotland  " 
shall  be  substituted  for  the  expressions  "  Board  of  Agricultui'e  " 
and  "  Board  of  Trade  "  respectively,  occurring  in  that  section ; 

(3.)  "Arbiter"  shall  be  substituted  for  "arbitrator,"  and  that  arbiter 
shall  be  deemed  to  be  a  single  arbiter  within  the  meaning  of  the 
Lands  Clauses  Acts,  and  in  lieu  of  the  provisions  of  the  Arbitra- 
tion Act,  1889,  the  provisions  of  the  Lands  Clauses  Acts  with 
respect  to  an  arbitration  shall  apply,  except  the  provisions  of  the 
said  Acts  as  to  the  expenses  of  the  arbitration,  in  lieu  of  which 
the  following  provision  shall  have  effect,  namely,  the  expenses 
of  the  arbitration  and  incident  thereto  shall  be  in  the  discretion 
of  the  arbiter,  who  may  direct  to  and  bj'  whom  and  in  what 
manner  those  expenses,  or  any  part  thereof,  shall  be  paid,  and 
may  tax  or  settle  the  amount  of  expenses  to  be  so  paid,  or  any 
part  thereof,  and  may  award  expenses  to  be  paid  as  between  agent 
and  client ; 

(7.)  The  expression  "  Clauses  Acts  "  shall  mean  the  Lands  Clauses  Acts, 
the  Railway  Clauses  Consolidation  (Scotland)  Act,  1845,  the  Com- 
panies Clauses  Consolidation  (Scotland)  Act,  1845,  the  Companies 
Clauses  Act,  1863,  the  Railways  Clauses  Act,  1863,  and  the  Com- 
panies Clauses  Act,  1869 ; 

(8.)  References   to  the  Local   Government   Act,   1888,   and  the  Local  52  &  .lo  Vict. 
Government  Act,  1894,  shall  be  construed  as  references  to  the  <_,  5q_ 
Local  Government  (Scotland)  Act,  1889,  and  the  Local  Government        .   . 
(Scotland)  Act,  1894.  ^'  *  ''^  ^  i'^*- 

S.  27.  This  Act  shall  not  extend  to  Ireland.  ^-  ^°- 

S.  28.  In  this  Act,  unless  the  context  otherwise  requires, —  Extent  of 

The  expression  "  light  railway  company"  includes  any  person  or  body  of  Act. 

persons,  whether  incorporated  or  not,  who  are  authorised  to  con-  D,.fij)ition8 
struct,  or  are  owners  or  lessees  of,  any  light  railway  authorised  by 
this  Act,  or  who  are  working  the  same  under  any  working  agree- 
ment; 

The  expression  "  Clauses  Acts"  means  the  Lands  Clauses  Acts,  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  and  the  Railways  Clauses 
Act,  1863,  and  the  Companies  Clauses  Acts,  1845  to  1889  : 

The  expression  "share  capital"  includes  any  capital,  whether  consisting 
of  shares  or  of  stock,  which  is  not  raised  by  means  of  borrowing. 
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8  &  9  YiCT.  c.  18. 

All  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted 
in  Acts  autlwrising  the  taking  of  Lands  for  undertakings  of  a  public 
nature  (/).  ^th  May,  1845.] 

[By  s.  i,  the  Act  may  be  cited  as  "  The  Lands  Clauses  Consolidation  Act, 
1845."] 

["  With  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by 
agi'eement,"  it  is  provUlcd  in  the  foUoicing  tuords  ;]— 

S.  23.  If  the  compensation  claimed  or  oiiered  in  any  such  case  shall 
exceed  fifty  pounds,  and  if  the  party  claiming  compensation  desire  to  have 
the  same  settled  by  arbitration,  and  signify  such  desire  by  notice  in  ■writing 
to  the  promoters  of  the  undertaking,  before  they  have  issued  their  warrant 
to  the  sheriff  to  summon  a  jury  in  respect  of  such  lands,  under  the  provi- 
sions hereinafter  contained,  stating  in  such  notice  the  nature  of  the  interest 
in  respect  of  which  such  party  claims  compensation,  and  the  amount  of 
the  compensation  so  claimed,  the  same  shall  be  so  settled  accordingly ; 
but,  unless  the  party  claiming  compensation  shall  as  aforesaid  signify  his 
desire  to  have  the  question  of  such  compensation  settled  by  arbitration,  or 
if  when  the  matter  shall  have  been  referred  to  arbitration  the  arbitrators 
or  their  umpire  shall  for  three  months  have  failed  to  make  their  or  his 
award,  or  if  no  final  award  shall  be  made,  the  question  of  such  compensa- 
tion shall  be  settled  by  the  verdict  of  a  jury,  as  hereinafter  provided. 

S.  25.  When  any  question  of  disputed  compensation  by  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  authorised  or  required  to  be  settled 
by  arbitration,  shall  have  arisen,  then,  unless  both  parties  shall  concur  in 
the  appointment  of  a  single  arbitrator,  each  party,  on  the  request  of  the 
other  party,  shall  nominate  and  appoint  an  arbitrator,  to  whom  such  dis- 
pute shall  be  referred ;  and  every  appointment  of  an  arbitrator  shall  be 
made  on  the  part  of  the  promoters  of  the  undertaking,  under  the  hands  of 
the  said  promoters  or  any  two  of  them,  or  of  their  secretary  or  clerk,  and 
on  the  part  of  any  other  party  under  the  hand  of  such  party,  if  such  party 
l>e  a  corporation  aggregate,  under  the  common  seal  of  such  corporation ; 
and  such  appointment  shall  be  delivered  to  the  arbitrator,  and  shall  be 
deemed  a  submission  to  arbitration  on  the  part  of  the  party  by  whom  the 
same  shall  be  made  ;  and  after  any  such  appointment  shall  have  been  made, 
neither  party  shall  have  power  to  revoke  the  same  without  the  consent  of 
the  other,  nor  shall  the  death  of  either  party  operate  as  a  revocation  ;  and 
if  for  the  space  of  fom-teeu  days  after  any  such  dispute  shall  have  arisen, 
and  after  a  request  in  writing,  in  which  shall  be  stated  the  matter  so 
required  to  be  referred  to  arbitration,  shall  have  been  served  by  the  one 
party  on  the  other  imrty  to  appoint  an  arbitrator,  such  last-mentioned 
party  fail  to  appoint  such  arbitrator,  then  upon  such  failure  the  party 
making  the  request,  and  ha^■ing  himself  appointed  an  arbitrator,  may  appoint 
such  arbitrator  to  act  on  behalf  of  both  parties,  and  such  arbitrator  may 
proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute,  and 
in  such  case  the  award  or  determination  of  such  single  arbitrator  shall  be 
final, 

S.  26.  If,  before  the  matters  so  referred  shall  be  determined,  any  arbi- 
tratoi'  appointed  by  either  party  die,  or  become  incapable,  the  party  by 
whom  such  arbitrator  was  appointed  may  nominate  and  appoint  in  writing 
some  other  person  to  act  in  his  place,  and  if,  for  the  space  of  seven  days 
after  notice  in  writing  from  the  other  party  for  that  purpose,  he  fail  to  do 
so,  the  remaining  or  other  arbitrator  may  proceed  ex  parte ;  and  every 
arbitrator  so  to  be  substituted  as  aforesaid  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  former  arbitrator  at  the  time  of  such  his 
death  or  disa1)ility  as  aforesaid. 

S.  27.  Where  more  than  one  arbitrator  shall  have  been  appointed  such 
arbitrators  sliall,  before  they  enter  upon  the  matters  referred  to  them, 


(I)  The  Land-^ 
Vict.  c.  8y. 


Clauses  Consolidation  (Scotland)  Act,  1845,  is  the  8  &  'J 
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nominate  and  appoint,  by  writing  under  their  hands,  an  umpire  to  decide     8  &  9  Vict. 
on  any  such  matters  on  which  they  shall  differ,  or  which  shall  ho  referred  c.  18. 

to  him  under  the  provisions  of  this  or  the  special  Act,  and  if  such  umpire — 

shall  die,  or  become  incapable  to  act,  they  shall  forthwith  after  such  death 
or  incapacity,  appoint  another  umpire  in  his  place,  and  the  decision  of 
every  such  umpire  on  the  matters  so  referred  to  him  shall  be  final. 

S.  28.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  Appointment 
or  shall,  for  seven  days  after  request  of  either  party  to  such  arbitration,  ,,f  umpire  on 
neglect  to  appoint  an  umpire,  the  Board  of  Trade  (m)  [in  any  case  in  which  ii(.<<l(x;t  of  the 
a  railway  company  shall  be  one  party  to  the  arbitration,  and  two  justices  m-bitrators, 
in  any  other  case]  shall,  on  the  application  of  either  party  to  such  arbitra-  in  cnge  ,,f 
tion,  appoint  an  umpire,  and  the  decision  of  such  umpire  on  the  matters  railway 
on  which  the  arbitrators  shall  differ,  or  which  shall  bo  refericd  to  him  companies, 
under  this  or  the  special  Act,  shall  be  final. 

8.  29.  If,  when  a  single  arbitrator  shall  have  been  appointed,  such  arbi-  If  single 
tiator  shall  die,  or  become  incapable  to  act  before  he  shall  have  made  his  arbitrator  die, 
award,  the  matters  referred  to  him  shall  be  determined  by  arbitration  mattrr  to 
under  the  provisions  of  this  or  the  special  Act  in  the  same  manner  as  if  begin  de  now. 
such  arbitrator  had  not  been  appointed. 

S.  30.  If,  where  more  than  one  arbitrator  shall  have  been  appointed.  If  either  arbi- 
either  of  the  arbitrators  refuse  or  for  seven  days  neglect  to  act,  the  other  trator  refuse 
arbitrator  may  proceed  ex  jMvtc,  and  the  decision  of  such  other  arbitrator  t(j  act,  the 
shall  be  as  effectual  as  if  he  had  been  the  single  arbitrator  appointed  by  other  to  pro- 
both  parties.  ceed  ex  parte. 

S.  31.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and  jj-  jQ-ijiti-ators 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbi-  j-^jj  ^^  make 
trators  shall  fail  to  make  their  award  within  twenty-one  days  after  the  day  ^]^^,[^.  award 
on  which  the  last  of  such  arbitrators  shall  have  been  appointed,  or  within  ^yj^^^ju 
such  extended  time  (if  any)  as  shall  have  been  appointed  for  that  purpose  t^L-nty-oue 
by  both  such  arbitrators  under  their  hands,  the  matters  referred  to  them  j.^^.g  ^^m 
shall  be  determined  by  the  umpire  to  be  appointed  as  aforesaid.  m-.itt'er  to  "o 

S.  32.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  ^^^  the  umpire. 
of  any  documents  in  the  possession  or  power  of  either  party  which  he  or 
they  may  think  necessary  for  determining  the  question  in  dispute,  and  '  ower  ot  arbi- 
may  examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  ti-ators  to  call 
oaths  necessary  for  that  purpose.  ^"^'  books,  &c. 

S.  33.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  Arbitrator  or 
of  any  matters  referred  to  him,  he  shall,  in  the  presence  of  a  justice,  make  umpire  to 
and  subscribe  the  following  declaration  ;  that  is  to  say,  make  a 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and  declaration, 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  provisions  of  the  Act  [^naming  the  sjyecial 
Act^. 

"  A.  B. 

'•  Made  and  subscribed  in  the  presence  of  [  ]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if 
any  arbitrator  or  umpire  having  made  such  declaration  shall  wilfully  act 
contrary  thereto  he  shall  be  guilty  of  a  misdemeanour. 

S.  34.  All  the  costs  of  any  such  arbitration,  and  incident  thereto,  to  be  Costs  of  arbi- 
.scttled  by  the  arbitrators,  shall  be  borne  by  the  promoters  of  the  under-  tration,  how 
taking,  unless  the  arbitrators  shall  award  the  same  or  a  less  sum  than  shall  to  be  borne, 
liave  been  offered  by  the  promoters  of  the  undertaking;  in  which  case  each 
jiarty  shall  bear  his  own  costs  incident  to  the  arbitration,  and  the  costs 
of  the  arbitrators  shall  beiborne  by  the  parties  in  equal  proportions  (»). 

S.  35.  The  arbitrators  shall  deliver  their  award  in  writing  to  the  pro-  Award  to  be 
meters  of  the  undertaking,  and  the  said  promoters  shall  retain  the  same,  delivered  to 
and  shall  forthwith,  on  demand,  at  their  own  expense,  furnish  a  copy  the  promoters 
thereof  to  the  other  party  to  the  arbitration,  and  shall  at  all  times,  on  of  the  vuuler- 

^^ taking. 

{m)  The  powers  of  the  Board  of  Trade  as  to  railways  were  transferred  to 
the  Commissioners  of  Ilailways  by  the  stat.  9  &  10  Vict.  c.  105,  s.  2 ;  but 
have  been  re-transferred  to  the  Board  of  Trade  by  the  stat.  14  &  15  Vict. 
c   64.     Part  in  brackets  repealed  by  46  Vict.  c.  15,  s.  1. 

(n)  As  to  taxation,  see  ante,  p.  284 ;  and  58  Vict.  c.  11,  post,  p.  47G. 
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8  &  9  Vict,    demand,  produce  the  said  award,  and  allow  the  same  to  be  inspected  or 
c.  18.         examined  by  such  party  or  any  person  appointed  by  him  for  that  purpose. 

S.  36.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of 

any  of  the  superior  courts,  on  the  application  of  either  of  the  parties  (o). 

S.  37.  No  award  made  with  respect  to  any  question  referred  to  arbitration 
under  the  provisions  of  this  or  the  special  Act  shall  be  set  aside  for  irregu- 
larity or  error  in  matter  or  form. 

S.  63.  In  estimating  the  purchase-money  or  compensation  to  be  paid  by 
the  promoters  of  the  undertaking,  in  any  of  the  cases  aforesaid,  regard 
shall  be  had  by  the  justices,  arbitrators,  or  surveyors,  as  the  case  may  be, 
not  only  to  the  value  of  the  land  to  be  purchased  or  taken  by  the  promoters 
of  the  undertaking,  but  also  to  the  damage,  if  any,  to  be  sustained  by  the 


Submission 
a  rule  of 
court. 

Award  not 
void  through 
error  in  form. 

rurchase- 
money  and 

compensation,  owner  of  the  lands  by  reason  of  the  sevenng  of  the  lands  taken  froin  the 
other  lands  of  such  owner,  or  otherwise  injuriously  affecting  such  other 
lands  by  the  exercise  of  the  powers  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith. 

S.  64.  When  the  compensation  payable  in  respect  of  any  lands,  or  any 
interest  therein,  shall  have  been  ascertained  by  the  valuation  of  a  sm-veyor, 
and  deposited  in  the  bank  under  the  provisions  herein  contained,  by  reason 
that  the  owner  of  or  party  entitled  to  convey  such  lands  or  such  interest 
termined  by  a  therein  as  aforesaid  could  not  be  found  or  was  absent  from  the  kingdom ;  if 
surveyor,  the  such  owner  or  party  shall  be  dissatisfied  with  such  valuation  it  shall  be 
party  may  lawful  for  him,  before  he  shall  have  applied  to  the  Court  of  Chancery  for 
have  the  same  payment  or  investment  of  the  moneys  so  deposited  iinder  the  provisions 
submitted  to  herein  contained,  by  notice  in  writing  to  the  promoters  of  the  undertaking, 
to  require  the  question  of  such  compensation  to  be  submitted  accordingly, 
in  the  same  manner  as  in  other  cases  of  disputed  compensation  herein- 
before authorised  or  required  to  be  submitted  to  arbitration. 

S.  65.  The  question  to  be  submitted  to  the  arbitrators  in  the  case  last 
aforesaid  shall  be,  whether  the  said  sum  so  deposited  as  aforesaid  by  the 
promoters  of  the  undertaking  was  a  sufficient  sum,  or  whether  any  and 
what  further  sum  ought  to  be  paid  or  deposited  by  them. 

S.  66.  If  the  arbitrators  shall  award  that  a  further  sum  ought  to  be  paid 
or  deposited  by  the  promoters  of  the  undertaking,  they  shall  pay  or  deposit, 
as  the  case  may  require,  such  further  sum  within  fourteen  days  after  the 
making  of  such  award,  or  in  default  thereof  the  same  may  be  enforced  by 
attachment,  or  recovered  with  costs  by  action  or  suit  in  any  of  the  superior 
courts. 

S.  67.  If  the  arbitrators  shall  determine  that  the  sum  so  deposited  was 
sufficient,  the  costs  of  and  incident  to  such  arbitration  to  be  determined 
by  the  arbitrators,  shall  be  in  the  discretion  of  the  arbitrators ;  but  if  the 
arbitrators  shall  determine  that  a  further  sum  ought  to  be  paid  or  deposited 
by  the  promoters  of  the  undertaking,  all  the  costs  of  and  incident  to  the 
arbitration  shall  be  borne  by  the  promoters  of  the  undertaking. 

S.  68.  If  any  party  shall  be  entitled  to  any  compensation  in  respect  of 

by  arbitration   any  lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or 

or  jury,  at         injuriously  affected  by  the  execution  of  the  works,  and  for  which  the  pro- 

thc  option  of    moters  of  the  undertaking  shall  not  have  made  satisfaction  under  the  pro- 

tbc  party  visions  of  this  or  the  special  Act,  or  any  Act  incorporated  therewith,  and  if 

claiming  com-  the  compensation  claimed  in  such  case  shall  exceed  the  sum  of  fifty  pounds, 

pi-nsiition.         such  party  may  have  the  same  settled  cither  by  arbitration  or  by  the  verdict 

of  a  jury,  as  he  shall  think  fit ;  and  if  such  party  desire  to  have  the  same 

settled  by  arbitration,  it  shall  be  lawful  for  him  to  give  notice  in  writing 

to  the  promoters  of  the  undertaking  of  such  his  desire,  stating  in  such 

notice  the  nature  of  the  interest  in  such  lands  in  respect  of  which  he  claims 

compensation,  and  the  amount  of  the  compensation  so  claimed  therein  ; 

and  unless  the  promoters  of  the  undertaking  be  willing  to  pay  the  amount 

of  compensation  so  claimed,  and  shall  enter  into  a  written  agreement  for 

tbat  purpose  within  twenty-one  days  after  the  receipt  of  any  such  notice 

from  any  party  so  entitled,  the  same  shall  be  settled  by  arbitration  in  the 

manner  herein  provided  ;  or  if  the  party  so  entitled  as  aforesaid  desire  to 

have  such  question  of  compensation  settled  by  a  jury,  it  shall  be  lawful  for 

him  to  give  notice  in  writing  of  such  his  desire  to  the  promoters  of  the 


how  to  bi 
estimated. 

Where  com- 
pensation to 
absent  party 
lias  been  de- 


arbitration. 


Question  to 
]a-  submitted 
to  the  arbi- 
trators. 

If  further  siun 
awarded,  pro- 
moters to  pay 
or  deposit 
same  within 
fourteen  days. 

1  oats  of  the 
arbitration. 


To  be  settled 


(o)  See  now  Arbitration  Act,  1889,  s._l,  ante,  p.  451, 
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undertaking,  stating  such  particulars  as  aforesaid,  and  unless  the  promoters     8  it  !•  A  ict. 

of  the  undertaking  be  willing  to  pay  the  amount  of  compensation  so  claimed,  c.  1 8. 

and  enter  into  a  written  agreement  for  that  purpose,  they  shall,  within 

twenty-one   days  after  the  receipt  of  such  notice,  issue  their  warrant  to 

the  sheriff  to  summon  a  jury  for  settling  the  same  in  the  manner  herein 

provided,  and  in  default  thereof  they  shall  be  liable  to  pay  to  the  party  so 

entitled  as  aforesaid  the  amount  of  compensation  so  claimed,  and  the  same 

may  be  recovered  by  him  with  costs,  by  action  in  any  of  the  superior 

courts. 

[/Sjl  s.  lOo,  amount  of  cmnpcnsation  in  respect  of  comnvon  or  waste  lands, 
and  by  s.  114,  as  to  paying  off  mortgages  prematurely  to  he  settled  as  in  other 
cases  of  disputed  compensation.'] 

And  with  respect  to  interests  in  lands  which   have  l)y  mistake   been  Interedn 
omitted  to  be  purchased,  be  it  enacted  as  follows  : —  omitted  to  he 

S.  124.  If,  at  any  time  after  the  promoters  of  the  undertaking  shall  have  purchased. 
entered  upon  any  lands  which  under  the  provisions  of  this  or  the  special  i>roinotcr8  of 
Act,  or  any  Act  incorporated  therewith,  they  were  authorised  to  purchase,  ^j^^.  u^dcr- 
and  which  shall  be  permanently  required  for  the  purposes  of  the  special  takiiif  cm- 
Act,  any  party  shall  appear  to  be  entitled  to  any  estate,  right,  or  interest  po-,vg^,(\  to 
in  or  charge  affecting  such  lands  which  the  promoters  of  the  undertaking  purchase 
shall  through  mistake  or  inadvertence  have  failed  or  omitted  duly  to  pur-  interests  in 
chase  or  to  pay  compensation  for,  then,  whether  the  period  allowed  for  the  j^nds  the 
purchase  of  lands  shall  have  expired  or  not,  the  promoters  of  the  under-  p'm.ch'ase 
taking  shall  remain  in  the  undisturbed  possession  of  such  lands,  provided,  ^yi^ereof  may 
within  six  months  after  notice  of  such  estate,  right,  interest,  or  charge,  in  \^^.^q  hfif^nx 
ease  the  same  shall  not  be  disputed  by  the  promoters  of  the  undertaking,  emitted  by 
or  in  case  the  same  shall  be  disputed,  then  within  six  months  after  the  mjgtake. 
right  thereto  shall  have  been  finally  established  by  law  in  favour  of  the 
party  claiming  the  same,  the  promoters  of  the  undertaking  shall  purchase 
or  pay  compensation  for  the  same,  and  shall  also  pay  to  such  party,  or  to 
any  other  party  who  may  establish  a  right  thereto,  full  compensation  for 
the  mesne  profits  or  interest  which  would  have  accrued  to  such  parties 
respectively  in  respect  thereof  during  the  interval  between  the  entry  of  the 
promoters  "of  the  undertaking  thereon  and  the  time  of  the  payment  of  such 
purchase-money  or  compensation  by  the  promoters  of  the  iindertaking,  so 
far  as  such  mesne  profits  or  interest  may  be  recoverable  in  law  or  equity  ; 
and  such  purchase-money  or  compensation  shall  be  agreed  on  or  awarded 
and  paid  in  like  manner  as  according  to  the  provisions  of  this  Act  the  same 
I'espectively  would  have  been  agreed  on  or  awarded  and  paid  in  case  the 
promoters  of  the  undertaking  had  purchased  such  estate,  right,  interest,  or 
charge  before  their  entering  upon  such  land,  or  as  near  thereto  as  circum- 
stances will  admit.  „  ,  io"nf 

S.  125.  In  estimating  the  compensation  to  be  given  for  any  such  last-  ^o^^'  vaiuG_oi 
mentioned  lands,  or  any  estate  or  interest  in  the  same,  or  for  any  mesne  ^^^  '.""'^'f  V* 
profits  thereof,  the  jury,  or  arbitrators,  or  justices,  as  the  case  may  be,  be  estimatca. 
shall  assess  the  same  according  to  what  they  shall  find  to  have  been  the 
value  of  such  lands,  estate,  or  interest  and  profits,  at  the  time  such  lands 
were  entered  upon  by  the  promoters  of  the  undertaking,  and  without  regard 
to  any  improvements  or  works  made  in  the  said  lands  by  the  promoters  of 
the  undertaking,  and  as  though  the  works  had  not  been  constructed. 

And  with  respect  to  lands  acquired  by  the  promoters  of  the  undertaking  Sale  ofnuper- 
under  the  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated  iluous  loml. 
therewith,  but  which  shall  not  be  required  for  the  pui-poses  thereof,  be  it 
enacted  as  follows  : — 

[SS.  127,  128,  129,  provide  that  they  shall  he  sold,  and  that  the  offer  of 
imrchasc  shall  first  be  made  to  the  oicner  of  the  land  from  xchich  they  were 
originally  taken,  then  to  the  owners  of  adjoining  lands.] 

S.  130.  If  any  person  entitled  to  such  pre-emption  be  desirous  of  pur-  DitTcrencea 
chasing  any  such  land,  and  such  person  and  the  promoters  of  the  under-  as  to  price  to 
taking  do  not  agree  as  to  the  price  thereof,  then  such  price  shall  be  ascer-  be  settled  by 
tained  by  arbitration,  and  the  costs  of  such  arbitration  shall  be  in  the  arbitration, 
discretion  of  the  arbitrators. 
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THE  LANDS  CLAUSES  (TAXATION  OF  COSTS)  ACT,  1895. 
58  Vict.  c.  11. 

iJS  Vict.  c.  11.  ^«  Act  to  amend  the  Law  relating  to  the  Taxation  of  Costs  under  the 
.    Lands  Clauses  Acts.  [lith  May,  1895.] 

Costs  of  arbi-       1. — (1.)  \Miere  under  the  Lands  Clauses  Consolidation  Act,  1845,  or  any 

tration  -where   Act  incorporating   the  same,   any  question  of   disputed   compensation  is 

■  ■ither  party      determined  by  the  verdict  of  a  jury,  or  by  arbitration,  the  costs  of  and 

so  roqnires  to   incidental  to  the  inquiry  or  to  the  arbitration  and  award  (as  the  case  may 

l)C'  settled  by    be),  shall,  if  either  party  so  requires,  be  taxed  and  settled  as  between  the 

a  master  of      parties  by  one  of  the  masters  of  the  Supreme  Coiu't,  and  such  fees  shall  be 

Supreme  taken  in  respect  of  the  taxation  as  may  be  fixed  in  pui'suance  of  the  enact- 

Court.  ments  relating  to  the  fees  to  be  taken  in  the  offices  of  those  masters  ;  and 

all  those  enactments  (including  the  enactments  relating  to  the  taking  of 

fees  by  means  of  stamps)  shall   extend  to   the  fees  in   respect   of  such 

taxation. 

31  A;  32  Vict.       (2.)  Section  forty-five  of  the  Regulation  of  Railways  Act,  1868,  and  section 
o.  119.  one  of  the  Lands  Clauses  Consolidation  Act,  1869,  are  hereby  repealed. 

32  &  33  Vict. 
c.  18. 


THE  COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845. 

8  &  9  TicT.  f.  16. 

8  &  0  Vict.    '^"  '^^^  f'^''  consolidating  in  one  Act  certain  provisions  usually  inserted 
c.  m.  in  Acts  with  respect  to  the  constitution  of  Companies  incorporated  for 

■ carryinfj  on  undertakings  of  a  imblic  nature  (p).      ISth  May,  1845.] 

[By  s.  4,  the  Act  may  be  cited  as  "  The  Companies  Clauses  Consolidation 
Act,  1845."] 
Aibiliution.  And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted 

as  follows : 

Api)iiiutment        ^'  128.  When  any  dispute  authorised  or  directed  by  this  or  the  special 

of  arbitrator     Act,  or  any  Act  incorporated  therewith.,  to  be  settled  by  arbitration,  shall 

when  ques-       have  arisen,  then,  unless  both  parties  shall  concur  in  the  appointment  of  a 

tiouB  are  to  be  single  arbitrator,  each  party,  on  the  request  of  the  other  party,  shall  hy 

determined  bv  writing  under  his  hand,  nominate  and  appoint  an  arbitrator  to  whom  such 

;irbitration.    '  dispute  shall  be  referred;  and  after  any  such  appointment  shall  have  been 

made  neither  party  shall  have  power  to  revoke  the  same  without  the  consent 

of  the  other,  nor  shall  the  death  of  either  party  operate  as  such  revocation; 

and  if  for  the  space  of  fourteen  days  after  any  such  dispute  shall  have 

arisen,  and  after  a  request  in  writing  shall  have  been  served  by  the  one 

party  on  the  other  party  to  appoint  an   arbitrator,  such   last-mentioned 

party  fail  to  appoint  such  arbitrator,  then  upon  such  failure  the  party 

making  the  request,  and   having  himself  appointed   an   arbitrator,  may 

appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and  such  arbitrator 

may  proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute, 

and  in  such  case  the  award  or  determination  of  such  single  arbitrator  shall 

be  final. 

V:M-:incy  of  S.  129.  If  before  the  matters  so  referred  shall  be  determined,  any  arbi- 

arbitratf)r  to      trator  appointed  by  either  party  die,  or  become  incapable,  or  refuse,  or  for 

b>;  ijiijiplicd.      >even  days  neglect  to  act  as  arbitrator,  the  party  by  whom  such  arbitrator 

was  appointed  may  nominate  and  appoint  in  writing  some  other  person  to 

act  in  his  place;  and  if  for  the  space  of  seven  days  after  notice  in  writing 

from  the  other  party  for  that  purpo.se  he  fail  to  do  so,  the  remaining  or 

(p)  The  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,  is  the  8  &  9 
Vict.  c.  17. 
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other  arbitrator  may  proceed  ex  parte  ;  and  every  arbitrator  so  to  be  sub-    8  &  9  Vict. 
stituted  as  aforesaid  shall  have  the  same  powers  and  authorities  as  were         c.  1(5. 

vested  in  the  former  arbitrator  at  the  time  of  such  his  death,  refusal,  or ' 

disability  as  aforesaid. 

S.  130.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such  Appoiiittnciit 
arbitrators  shall,  before  tlioy  enter  upon  the  matters  referred  to  them,  of  umpire, 
nominate  and  appoint  by  writing  under  their  hands  an  umpire  to  decide 
on  any  such  matters  on  which  they  shall  differ  ;  and  if  such  umpire  shall 
die,  or  refuse,  or  for  seven  days  neglect  to  act,  they  shall  forthwith  after 
such  death,  refusal,  or  neglect,  appoint  another  umpire  in  his  place;  and 
the  decision  of  any  such  umpire  on  the  matters  so  referred  to  him  shall  be 
final. 

S.  131.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  Api)ointment 
or  shall,  for  seven  days  after  request  of  either  party  to  such  arbitration,  on  neglect  uf 
neglect  to  appoint  an  umpire,  it  shall  be  lawful  for  the  Board  of  Trade,  if  arbitratnrs 
they  thinli  fit,  in  any  case  in  which  a  railway  company  shall  be  one  party  in  case  of 
to  the  arbitration,  on  the  application  of  either  party  to  such  arbitration,  to  railway 
appoint  an  umpire  ;  and  the  decision  of  such  umpire  on  the  matters  on  companies, 
which  the  arbitrators  shall  differ  shall  be  final. 

S.  132.  The  said  arbitrators  or  their  mnpire  may  call  for  the  production  Power  of 
of  any  documents  in  the  possession  or  power  of  either  party  which  they  or  arbitrators  to 
he  may  think  necessary  for  determining  the  question  in  dispute,  and  may  call  fur  books, 
examine  the  parties  or  their  witnesses  on  oath,  and  administer  the  oaths  &c. 
necessary  for  that  purpose. 

S.  133.  Except  where  by  this  or  the  special  Act,  or  any  Act  incorporated  Costs  in  their 
therewith,  it  shall  be  otherwise  provided,  the  costs  of  and  attending  every  discretion, 
such  arbitration  to  be  determined  by  the  arbitrators  shall  be  in  the  dis- 
cretion of  the  arbitrators  or  their  umpire,  as  the  case  may  be. 

S.  184.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of  Submis.-iion  to 
any  of  the  superior  courts,  on  the  application  of  either  of  the  parties.  arbitration  :i 

rule  of  Court. 


THE   QUARTER   SESSIONS   ACT,    1849. 
12  &  13  YicT.  c.  45. 

An  Act  to  amend  the  procedure  in  Courts  of  General  and  Quarter  Sessions  12  &  13  Vict. 
of  the  Peace  in  England  and  Wales,  and  for  the  better  advancement  of         c.  4."). 

Justice  in  Cases  toitliin  the  Jurisdiction  of  those  Courts.  

[28</t  Juhj,  1849.] 

S.  12.  At  any  time  after  notice  given  of  appeal  to  any  Com't  of  General  or  Reference 
Quarter  Sessions  of  the  Peace,  against  any  order,  rule,  or  other  matter  after  notice 
(except  a  summary  conviction  or  an  order  in  bastardy,  or  any  proceeding  of  appeal  to 
under  or  by  virtue  of  any  of  the  statutes  relating  to  her  ^Majesty's  revenue  Quarter  Ses- 
of  excise  or  customs,  stamps,  taxes,  or  post-office),  for  which  the  remedj*  is  sious  by 
by  such  appeal ;  it  shall  be  lawful  for  the  parties  by  themselves  or  their  judge's  order 
attorneys,  and  by  order  of  a  judge  of  her  Majesty's  Court  of  Queen's  Bench,  on  consent, 
to  submit  the  matter  or  matters  of  such  appeal  to  the  award  or  umpirage  of 
any  person  or  persons,  and  every  award  or  umpirage  duly  made  under  this 
Act  shall  be  as  binding  and  effectual  to  all  intents  as  if  the  same  had  been 
a  regular  judgment  of  the  said  Court  of  General  or  Quarter  Sessions,  and 
shall  and  may,  on  the  application  of  either  party,  be  enrolled  among  the 
records  of  the  said  Court  of  Sessions. 

S.  13.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  Court  of  General  Reference  by 
or  Quarter  Sessions  of  the  Peace  before  which  any  appeal  (except  against  a  order  of  Court 
summary  con\"iction,  or  an  order  in  bastardy,  or  any  proceeding  under  or  by  of  Sessions, 
virtue  of  any  of  the  statutes  relating  to  her  ISIajesty's  revenue  of  excise  or 
customs,  stamps,  taxes,  or  post-ol^ce)  shall  be  brought,  to  order,  with  con- 
sent of  the  parties  or  their  attorneys,  that  the  matter  or  matters  of  such 
appeal  be  referred  to  arbitration  to  such  person  or  persons,  and  in  such 
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12  &  13  Vict. 
c.  45. 


Where  refer- 
ence abortive, 
Queen's 
Bench  may 
order  Sessions 
to  hear 
appeal. 


manner  and  on  such  terms  as  the  said  court  shall  think  reasonable  and 
proper ;  and  the  award  of  the  arbitrator  or  arbitrators,  or  umpirage  of  the 
umpire,  may,  on  motion  by  either  party  at  the  sessions  next  or  next  but  one 
after  such  award  or  umpirage  shall  have  been  finally  made  and  published,  or 
after  the  decision  of  the  Coui't  of  Queen's  Bench  on  any  motion  for  setting 
aside  the  same,  be  entered  as  the  judgment  of  the  Court  of  General  or 
Quarter  Sessions  in  the  appeal,  and  shall  be  as  binding  and  effectual  to  all 
intents  as  if  given  by  the  said  court. 

S.  14.  And  be  it  enacted.  That  if  upon  any  reference  to  arbitration  under 
this  Act  it  shall  be  made  to  appear  to  the  Court  of  Queen's  Bench,  that 
either  from  the  death  of  the  arbitrator  or  arbitrators  or  umpire,  or  from  any 
other  cause,  it  has  been  impossible  that  an  award  or  umpirage  can  be  made, 
it  shall  be  lawful  for  the  said  com't  to  order  the  Court  of  General  or  Quarter 
Sessions  of  the  Peace  to  enter  continuances  and  hear  the  appeal. 


THE   EXPLOSIVES   ACT,   1875. 
38  &  39  Vict.  c.  17. 

38  &  ;59  Vict.  -^"  ^^'^^  ^"  onwnd  the  Jaw  with  respect  to  manufacturing,  keeping^  selling, 
Q  17.  carrying,  and  importing  Gunj^oioder,  Nitroglycerine,  and  other  explosive 

. -^ —      substances.  [14</i  June,  1875.] 

S,  1.  [Short  title,  "  The  Explosives  Act,  1875."] 

Rculations         S.  25.  An  occupier  authorised  by  this  Act  to  require  any  matter  to  be 

as  to  arbitra-     referred  to  arbitration  may,  within  one  month  after  receiving  the  requisition, 

^iQji_  notice,  or  document  relating  to  the  matter  to  be  so  referred,  send  an  objection 

thereto  to  the  Secretary  of  State ;  and  if  the  cause  of  such  objection  is  not, 

within  one  month  after  such  objection  is  received  by  the  Secretary  of  State, 

removed  by  the  Secretary  of  State  waiving  or  varying  the  said  requisition, 

notice,  document,  or  matter,  or  otherwise  (which  the  Secretary  of  State  is 

hereby  autliorised  to  do),  such  occupier  may,  by  notice  sent  within  seven 

days  after  the  expiration  of  the  said  month  to  the  Secretary  of  State,  require 

the  matter  to  be  referred  to  arbitration,  and  the  date  of  the  receipt  by  the 

Secretary  of  State  of  the  last-mentioned  notice  shall  be  deemed  to  be  the 

date  of  the  reference. 

Arbitrations  under  this  Act  shall  be  conducted  in  manner  provided  by 
the  second  schedule  to  this  Act. 


SCHEDULE  n. 

Arbitration, 

With  respect  to  arbitrations  under  this  Act  the  following  provisions  shall 
have  effect : — 
Provisions  as        (!•)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the 
to  arbitra-         occupier  of  the  factory,  magazine,  or  store  on  the  one  hand,  and  on  the  other 
^i,jjia_  the  government  inspector  (on  behalf  of  the  Secretary  of  State)  : 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  twenty-one  days 
after  the  date  of  the  reference,  appoint  an  arbitrator : 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  Act  who  is 
employed  in  or  in  the  management  of  or  is  directly  or  indirectly  interested 
ill  the  manufacture,  trade,  factory,  magazine,  store,  business,  or  premises 
to  which  the  arbitration  relates,  or  is  in  any  manner  interested  directly  or 
indirectly  in  the  matter  to  which  the  arbitration  relates  : 

(1.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  in 
writing,  and  notice  of  the  appointment  shall  be  forthwith  sent  to  the  other 
party  to  the  arbitration,  and  shall  not  be  revoked  without  the  consent  of 
.such  other  party : 
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(5.)  The  death,  removal,  or  other  change  in  any  of  the  parties  to  the   -38  &  3!»  \  icr. 
nrbitration  shall  not  affect  the  proceedings  under  this  section :  C.  17. 

(G.)  If   within   the   said   twenty-one  days  cither  of  the  parties  fail  to  

appoint  an  arbitrator,  the  arbitrator  appointed  by  the  other  party  may 
proceed  to  hear  and  determine  the  matter  indifference,  and  in  such  case  the 
award  of  the  single  arbitrator  shall  be  final : 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by  either 
party  die  or  become  incapable  to  act,  or  for  fourteen  days  refuse  or  neglect 
to  act,  the  party  by  whom  such  arbitrator  was  appointed  may  appoint  some 
other  person  to  act  in  his  place  ;  and  if  he  fail  to  do  so  within  fourteen  days 
after  notice  in  writing  from  the  other  party  for  that  purpose,  the  remaining 
arbitrator  may  proceed  to  hear  and  determine  the  matters  in  difference,  and 
in  such  case  the  award  of  such  single  arbitrator  shall  be  final  : 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  empowered  to 
act  singly,  upon  one  of  the  parties  failing  to  appoint,  the  l^arty  so  failing 
may,  before  the  single  arbitrator  has  actually  proceeded  in  the  arbitration, 
appoint  an  arbitrator,  who  shall  then  act  as  if  no  failure  had  been  made  : 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  within  such 
extended  time  (if  any)  as  may  have  been  appointed  for  that  purpose  by  both 
arbitrators  under  their  hands,  the  matter  in  difference  shall  be  determined 
by  the  umpire  appointed  as  hereinafter  mentioned : 

(10.)  The  arbitrators,  before  they  enter  upon  the  matters  referred  to  them, 
shall  appoint  by  writing  under  their  hands  an  umpire  to  decide  on  points  on 
which  they  may  differ  : 

(11.)  If  the  umpire  die  or  become  incapable  to  act  before  he  has  made,  or 
refuses  to  make  his  award  within  a  reasonable  time  after  the  matter  has 
been  brought  within  his  cognisance,  the  persons  or  person  who  appointed 
such  umpire  shall  forthwith  appoint  another  umpire  in  his  place  : 

(12.)  If  the  arbitrators  refuse  or  fail,  or  for  seven  days  after  the  request 
of  either  party  neglect  to  appoint  an  umpire,  then,  on  the  application  of 
either  party,  an  umpire  shall  be  appointed  by  the  chairman  of  the  Quarter 
Sessions  of  the  peace  within  the  jurisdiction  of  which  the  factory,  magazine, 
or  store  is  situate  : 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall 
be  final : 

(14.)  If  a  single  arbitrator  fail  to  make  his  award  within  twenty-one  days 
after  the  day  on  which  he  was  appointed,  the  party  who  appointed  him  may 
appoint  another  arbitrator  to  act  in  his  place  : 

The  arbitrators  and  their  umpire  or  any  of  them  may  examine  the  parties 
and  their  witnesses  on  oath ;  they  may  also  consult  any  counsel,  engineer, 
or  scientific  person  whom  they  may  think  it  expedient  to  consult  : 

(15.)  The  payment  (if  any)  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State,  and  together  with  the 
costs  of  the  arbitration  and  award  shall  be  paid  by  the  parties,  or  one  of 
them,  according  as  the  award  may  direct.  Such  costs  may  be  taxed  by  a 
master  of  one  of  the  superior  courts,  who,  on  the  written  application  of 
I'ither  of  the  parties,  shall  ascertain  and  certify  the  proper  amount  of  sucli 
costs.  The  amount  (if  any)  payable  by  the  Secretary  of  State  shall  be  paid 
as  part  of  the  expenses  of  inspectors  under  this  Act.  The  amount  (if  any) 
])ayable  by  any  other  party  may,  in  the  event  of  uou-paymeut,  be  recovered 
in  the  same  maimer  as  penalties  under  this  Act. 
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38  &  39  Vict.  c.  55. 

38  &  39  YiCT.  Ail  Act  for  consoU dating  and  amending  the  Acts  relating  to  the   PuhJic 
c.  55.  Health  in  England.  \\.Wi  August,  18~.j.] 

~~      S.  1.  iSlwrt  title,  "  The  Public  Health  Act,  1875."] 

S.  176.  [By  this  section  it  is  provided,  with  respect  to  the  purchase  of 
lands  by  a  local  authority  for  the  purposes  of  the  Act,  (sub-s.  1)  that  the 
Lands  Clauses  Consolidation  Acts,  1845,  1860  and  1869,  should  be  incor- 
porated with  the  Act,  except  the  provisions  relating  to  access  to  the  special 
Act,  and  except  s.  127  of  the  Lands  Clauses  Consolidation  Act,  1845,  and 
that  before  putting  the  powers  of  the  above  Acts  into  force,  certain  adver- 
tisements and  notices  must  be  given  (sub-s.  2)  and  a  provisional  order 
obtained  from  the  Local  Government  Board  (sub-ss.  3,  4,  5).] 

S.  177.  Any  local  authority  may  with  the  consent  of  the  Local  Govern- 
ment Board  let  for  any  term  an)'  lands  which  they  may  possess  as  and  when 
they  can  conveniently  spare  them. 

S.  178.  [This  section  empowers  the  Chancellor  and  Council  of  the  Duchy 
of  Lancaster  to  sell  to  any  local  authority  Crown  lands  in  the  duchy.] 

With  respect  to  arbitrations  under  ss.  22,  52,  61,  150,  155,  176,  808,  328, 
333  (see  ante,  p.  8),  the  following  provisions  will  apply. 


Arbitration. 

Mode  of  !^-  l''^9.  In  case  of  a  dispute  as  to  the  amount  of  any  compensation  to  be 

reference  to      made  under  the  provisions  of  this  Act  (except  where  the  mode  of  determin- 

arbitration.       ing  the  same  is  specially  provided  for),  and  in  case  of  any  matter  which  by 

this  Act  is  authorised  or  directed  to  be  settled  by  arbitration,  then,  unless 

both  parties  conciu  in  the  appointment  of  a  single  arbitrator,  each  party 

shall  appoint  an  arbitrator  to  whom  the  matter  shall  be  referred. 

llffulations  S.  180.  With  respect  to  arbitrations  under  this  Act,  the  following  regula- 

u3  to  arbitra-    tions  shall  be  observed  ;  that  is  to  say, 

^ii,„.  (1.)  Every  appointment  of  an  arbitrator  under  this  Act.  when  made  on 

behalf  of  the  local  authority,  shall  be  under  their  common  seal,  and  on 
behalf  of  any  other  party  under  his  hand,  or  if  such  party  be  a  corporation 
aggregate  under  their  common  seal : 

(2.)  Every  such  appointment  shall  be  delivered  to  the  arbitrators,  and 
shall  be  deemed  a  submission  to  arbitration  by  the  parties  making  the 
same : 

(3.)  After  the  making  of  any  such  appointment  the  same  shall  not  be 
revoked  without  the  consent  of  both  parties,  nor  shall  the  death  of  either 
party  operate  as  a  revocation  : 

(4.)  If  for  the  space  of  fourteen  days  after  an)^  matter  by  this  Act  autho- 
rised or  directed  to  be  settled  by  arbitration  has  arisen,  and  notice  iii  writing 
by  one  party  who  has  duly  appointed  an  arbitrator  has  been  given  to  the 
other  party,  stating  the  matter  to  be  referred,  and  accompanied  by  a  copy 
of  such  appointment,  the  party  to  whom  notice  is  given  fails  to  appoint  an 
arbitrator,  the  arbitrator  appointed  by  the  party  giving  the  notice  shall  be 
deemed  to  be  appointed  by  and  shall  act  on  behalf  of  both  parties  : 

(5.)  If  before  the  determination  of  any  matter  so  referred,  any  arbitrator 
dies  or  refuses  or  becomes  incapable  to  act,  the  part}-  by  whonr  such  arbitrator 
was  appointed  may  appoint  in  writing  another  person  in  his  stead ;  and  if 
such  party  fails  so  to  do  for  the  space  of  seven  days  after  notice  in  writing 
from  the  other  party  in  that  behalf,  the  remaining  arbitrator  may  proceed 
ex  jiarle  ;  and  every(arbitrator  so  appointed  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  arbitrator  in  whose  stead  the  appointment 
is  made : 

(6.)  If  a  single  arbitrator  dies  or  becomes  incapable  to  act  before  the 
making  of  his  award  within  twenty-one  days  after  his  appointment,  or 
within  such  extended  time  (if  any)  as  may  "have  been  duly  appointed  by 
him  for  that  purpose,  the  matters  referred  to  him  sliall  be  again  referred  to 
iirhilration  underithe  provisions  of  this  Act,  as  if  no  former  reference  had 
lioen  made : 
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(7.)  Where  there  is  more  than  one  arbitrator,  the  arbitrators  shall,  before   ^8  &  30  Vict. 
they  enter  on  the  reference,  appoint  l^y  writing  under  their  hands  an  0.  So. 

umpire,  and  if  the  person  appointed  to  be  umpire  dies  or  l^ecomes  incapable 

to  act,  the  arbitrators  shall  forthwith  appoint  another  person  in  his  stead  ; 
and  if  the  arbitrators  neglect  or  refuse  to  appoint  an  umpire  for  seven  days 
after  being  requested  so  to  do  by  any  party  to  the  arbitration,  the  Local 
Government  Board  shall,  on  the  application  of  any  such  party,  appoint  an 
umpire : 

(8.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  within  such 
extended  time  (if  any)  as  may  have  been  duly  appointed  by  them  for  that 
purpose,  the  matters  referred  shall  be  determined  by  the  umpire: 

(9.)  The  time  for  making  an  award  by  arbitrators  under  this  Act,  shall 
not  in  any  case  be  extended  beyond  the  period  of  two  months  from  the  date 
of  the  submission,  and  the  time  for  making  an  award  by  an  umpire  under 
this  Act  shall  not  in  any  case  be  extended  beyond  the  period  of  two  months 
from  the  date  of  the  reference  of  the  matters  to  him  : 

(10.)  Before  any  arbitrator  or  umpire  enters  on  a  reference  under  this  Act 
he  shall  make  and  subscribe  the  following  declaration  before  a  justice  of  the 
peace  ;  that  is  to  say, 

"I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully 
and  honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and 
determine  the  luatters  referred  to  me  under  the  Public  Health  Act, 
1875. 

"A.  B." 

(11.)  Such  declaration  shall  be  annexed  to  the  award  when  made ;  and 
any  arbitrator  or  umpire  who  wilfully  acts  contrary  to  such  declaration 
shall  be  guilty  of  a  misdemeanour : 

(12.)  Any  arbitrator,  arbitrators,  or  umpire  appointed  by  virtue  of  this 
Act  may  require  the  production  of  such  documents  in  the  possession  or 
power  of  either  party  as  they  or  he  may  think  necessary  for  determining 
the  matters  referred,  and  may  examine  the  parties  or  their  witnesses  on 
oath  : 

(13.)  The  costs  of  and  consequent  upon  the  reference  shall  be  in  the 
discretion  of  the  arbitrator  or  arbitrators,  or  (in  case  the  matters  referred 
are  determined  by  an  umpire)  of  the  umpire : 

(14.)  Any  submission  to  arbitration  under  the  pro-sisions  of  this  Act  may 
be  made  a  rule  of  any  of  the  superior  courts,  on  the  application  of  any  party 
thereto : 

(15.)  The  award  of  arbitrators,  or  of  an  umpire,  under  this  Act  shall  be 
final  and  binding  on  all  parties  to  the  reference. 

S.  .308.  Where  any  person  sustains  any  damage  by  reason  of  the  exercise 
of  any  of  the  powers  of  this  Act,  in  relation  to  any  matter  as  to  which  he  is 
not  himself  in  default,  full  compensation  shall  be  made  to  such  person  by 
the  local  authority  exercising  such  powers ;  and  any  dispute  as  to  the  fact 
of  damage  or  amount  of  compensation  shall  be  settled  by  arbitration  in 
manner  provided  by  this  Act,  or  if  the  compensation  claimed  does  not 
exceed  the  sum  of  twenty  pounds,  the  same  may,  at  the  option  of  either 
party,  be  ascertained  by  and  recovered  before  a  court  of  summary  juris- 
diction. 
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THE   BUILDING  SOCIETIES   ACT,    1874. 

37  &  38  Vict.  c.  42. 

37  &  38  YiCT.      S.  16.  The  rules  of  every  society  hereafter  established  under  this -Act 
c.  42.  shall  set  forth,^ 

(9.)  Whether  disputes  between  the  society  and  any  of  its  members,  or 

any  person  claiming  by  or  through  any  member,  or  under  the 
rules,  shall  be  settled  by  reference  to  the  court,  or  to  the  registrar, 
or  to  arbitration. 
S.  34.  Where  the  rules  of  a  society  under  this  Act  direct  disputes  to  be 
referred  to  arbitration,  arbitrators  shall  be  named  and  elected  in  the  manner 
such  rules  provide,  or,  if  there  be  no  such  provision,  at  the  first  general 
meeting  of  the  society,  none  of  the  said  arbitrators  being  beneficially 
interested,  directly  or  indirectly,  in  its  funds  ;  of  whom  a  certain  number, 
not  less  than  three,  shall  be  chosen  by  ballot  in  each  such  case  of  dispute, 
the  nmnber  of  the  said  arbitrators  and  mode  of  ballot  being  determined  by 
the  rules  of  the  society ;  the  names  of  such  arbitrators  shall  be  duly  entered 
in  the  minute  book  of  the  society,  and,  in  case  of  the  death  or  refusal  or 
neglect  of  any  of  the  said  arbitrators  to  act,  the  society,  at  a  general  meet- 
ing, shall  name  and  elect  an  arbitrator  to  act  in  the  x^lace  of  the  arbitrator 
dying,  or  refusing  or  neglecting  to  act :  and  whatever  award  shall  be  made 
by  the  arbitrators,  or  the  major  part  of  them,  according  to  the  true  purport 
and  meaning  of  the  rules  of  the  society,  shall  determine  the  dispute ;  and 
should  either  of  the  parties  to  the  dispute  refuse  or  neglect  to  comply  with 
or  conform  to  such  award  within  the  time  to  be  limited  therein,  the  court, 
upon  good  and  sufficient  proof  being  adduced  of  such  award  having  been 
made,  and  of  the  refusal  of  the  party  to  comply  therewith,  shall  enforce 
compliance  with  the  same  upon  the  petition  of  any  person  concerned. 
Where  the  parties  to  any  dispute  arising  in  a  society  under  this  Act  agree 
to  refer  the  dispute  to  the  registrar,  or  where  the  rules  of  the  societj'  direct 
disputes  to  be  referred  to  the  registrar,  the  award  of  the  registrar  shall  have 
the  same  effect  as  that  of  arbitrators. 

S.  35.  The  court  may  hear  and   determine  a  dispute  in  the  following 
cases : — 

1.  If  it  shall  appear  to  the  court,  upon  the  petition  of  any  person  con- 

cerned, that  application  has  been  made  by  either  party  to  the  dispute 
to  the  other  party,  for  the  purpose  of  having  the  dispute  settled  by 
arbitration  under  the  rules  of  the  society,  and  that  such  ax^plication 
has  not  witliin  forty  days  been  complied  with,  or  that  the  arbitrators 
have  refused,  or  for  a  period  of  twenty-one  days  have  neglected,  to 
make  any  award. 

2.  Where  the  rules  of  the  society  direct  disputes  to  be  referred  to  the 

court  or  to  justices. 
S.  36.  Every  determination  by  arbitrators,  or  by  the  court,  or  by  the 
registrar  under  this  Act  of  a  dispute  shall  be  binding  and  conclusive  on  all 
parties,  and  shall  be  fuial  to  all  intents  and  purposes,  and  shall  not  be  sub- 
ject to  appeal,  and  shall  not  be  removed  or  removable  into  any  court  of  law, 
or  restrained  or  restrainablo  by  the  injunction  of  any  court  of  equity ;  pro- 
vided always,  that  the  arbitrators,  or  the  registrar,  or  the  court,  as  the  case 
may  be,  may,  at  the  request  of  either  party,  state  a  case  for  the  opinion  of 
the  Supreme  Court  of  Judicature  on  any  question  of  law,  and  shall  have 
l^owcr  to  grant  to  cither  party  to  the  dispute  such  discovery,  as  to  dociiments 
and  otherwise,  as  might  now  be  granted  by  any  court  of  law  or  equity,  such 
discovery  to  be  made  on  behalf  of  the  society  by  such  officer  of  the  society 
as  the  arbitrators,  registrar,  or  court  may  determine. 
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THE   BUILDING   SOCIETIES   ACT,    1884. 
47  &  48  YicT.  c.  41. 

S.  2.  The  word  "  disputes  "  in  the  Building  Societies  Acts,  or  in  the  rules   i~  &  48  ViOT. 
of  any  society  thereunder,  shall  be  deemed  to  refer  only  to  disputes  between  o.  41. 

the  society  and  a  member,  or  any  representative  of  a  member  in  his  capacity 

of  a  member  of  the  society,  unless  by  the  rules  for  the  time  being  it  shall  be 
otherwise  expressly  provided  ;  and  in  the  absence  of  such  express  provision, 
shall  not  apply  to  any  dispute  between  any  such  society  and  any  member 
thereof,  or  other  person  whatever,  as  to  the  construction  or  effect  of  any 
mortgage  deed,  or  any  contract  contained  in  any  document,  other  than  the 
rules  of  the  society,  and  shall  not  prevent  any  society,  or  any  inember 
thereof,  or  any  person  claiming  through  or  under  him,  from  obtaining  in 
the  ordinary  course  of  law  any  remedy  in  respect  of  any  such  mortgage  or 
other  contract  to  which  he  or  the  society  would  otherwise  be  by  law  entitled : 
Provided  always,  that  nothing  in  this  Act  shall  apply  to  any  dispute  pending 
at  any  time  before  the  passing  of  this  Act  between  any  such  society  and 
any  member  thereof,  or  other  person,  which  before  the  passing  of  this  Act 
shall  have  been  actually  referred,  or  agreed  to  be  referred,  to  arbitration,  or 
as  to  which  the  jurisdiction  of  any  court  of  law  shall  have  been  adjudged  to 
be  excluded  by  a  decision  of  any  court  of  competent  jm-isdiction  in  any 
action  or  suit  between  the  society  and  any  member  thereof,  or  other 
person. 


THE   BUILDING   SOCIETIES   ACT,  1894, 

57  &  58  Vict.  c.  47. 

S.  20.  Notwithstanding  anything  contained  in  the  Arbitration  Act,  1889,   57  &  58  Vict. 
or  in  any  other  Act,  the  arbitrators,  registrar,  or  court  to  whom  a  dispute  c.  47. 

is  referred  in  pursuance  of  the  Building  Societies  Act,  1874,  shall  not  be  ■ 

compelled  to  state  a  special  case  on  any  question  of  law  arising  in  the  case, 
but  may  do  so  on  the  request  of  either  party  as  provided  in  section  thirty- 
six  of  the  Building  Societies  Act,  1874. 


THE   FRIENDLY   SOCIETIES   ACT,  189G. 
59  &  GO  Vict.  o.  25. 

S.  68. — (1.)  Every  dispute  between —  ^g  ^  qq  yjcx. 

(a)  A  member  or  person  claiming  through  a  member  or  under  the  rules  ^  25 

of  a  registered  society  or  branch,  and  the  society  or  branch  or  an  _^^1JU^__ 
ofi&cer  thereof ;  or 

(b)  Any  person  aggrieved  who  has  for  not  more  than  six  months  ceased 

to  be  a  member  of  a  registered  society  or  branch,  or  any  person 
claiming  through  such  person  aggrieved,  and  the  society  or  branch 
or  an  officer  thereof ;  or 

2x2 
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59  &  60  Vict.      (c)  Any  registered  branch  of  any  society  or  branch,  and  the  society  or 
c.  25.  branch  of  which  it  is  a  branch  ;  or 

(d)  An  officer  of  any  such  registered  branch,  and  the  society  or  branch  of 

which  that  registered  branch  is  a  branch ;  or 
(e)  Any  two  or  more  registered  branches  of  any  society  or  branch,  or  any 
officers  thereof  respectively, 
shall  be  decided  in  manner  directed  by  the  rules  of  the  society  or  branch, 
and  the  decision  so  given  shall  be  binding  and  conclusive  on  all  parties 
without  appeal,  and  shall  not  be  removable  into  any  court  of  law  or  restrain- 
able  by  injunction ;  and  application  for  the  enforcement  thereof  may  be 
made  to  the  county  court. 

;^  (2.)  The  parties  to  a  dispute  in  a  registered  society  or  branch  may,  by 
consent  (unless  the  rules  of  the  society  or  branch  expressly  forbid  it),  refer 
the  dispute  to  the  chief  registrar,  or  in  Scotland  or  Ireland  to  the  assistant 
registrar. 

(3.)  The  chief  or  other  registrar  to  whom  a  dispute  is  referred  shall,  with 
the  consent  of  the  Treasury,  either  by  himself  or  by  any  other  registrar, 
hear  and  deteimine  the  dispute,  and  shall  have  power  to  order  the  expenses 
of  determining  the  dispute  to  be  paid  either  out  of  the  funds  of  the  society 
or  branch,  or  by  such  parties  to  the  dispute  as  he  may  think  fit,  and  his 
determination  and  order  shall  have  the  same  effect  and  be  enforceable  in 
like  manner  as  a  decision  made  in  the  manner  directed  by  the  rules  of  the 
society  or  branch. 

(4.)  The  chief  or  other  registrar  to  whom  a  dispute  is  referred  may 
administer  oaths,  and  may  require  the  attendance  of  all  parties  concerned, 
and  of  witnesses ;  and  the  production  of  all  books  and  documents  relating 
to  the  matter  in  question. 

(5.)  Where  the  rules  of  a  registered  society  or  branch  direct  that  disputes 
shall  be  referred  to  justices,  the  dispute  shall  be  determined  by  a  court  of 
summary  jurisdiction,  or,  if  the  parties  thereto  consent,  by  the  county 
court. 

(6.)  Where  the  rules  contain  no  direction  as  to  disputes,  or  where  no 
decision  is  made  on  a  dispute  within  forty  days  after  application  to  the 
society  or  branch  for  a  reference  under  its  rules,  the  member  or  person 
aggrieved  may  apply  either  to  the  county  court,  or  to  a  court  of  summary 
jurisdiction,  and  the  court  to  which  application  is  so  made  may  hear  and 
determine  the  matter  in  dispute  ;  but  in  the  case  of  a  society  with  branches 
the  said  forty  days  shall  not  begin  to  run  until  application  has  been  made 
in  succession  to  all  the  bodies  entitled  to  determine  the  dispute  under  the 
rules  of  the  society  or  branch,  so  however  that  no  rules  shall  require  a 
greater  delay  than  three  months  between  each  successive  determination. 

(7.)  Notwithstanding  anything  contained  in  the  Arbitration  Act,  1889,  or 
in  any  other  Act,  the  court  and  the  chief  or  other  registrar  or  any  arbitrator 
or  umpire  to  whom  a  dispute  is  referred  under  the  rules  of  a  registered 
society  or  .branch  shall  not  be  compelled  to  state  a  special  case  on  any 
question  of  law  arising  in  the  case,  but  the  court,  or  chief  or  other  registrar, 
may,  at  the  request  of  either  party,  state  a  case  for  the  opinion  in  England 
or  Ireland  of  the  Supreme  Court,  and  in  Scotland  of  either  division  of  the 
Inner  House  of  the  Court  of  Session,  on  any  question  of  law,  and  may  also 
grant  to  either  party  such  discovery  as  to  documents  and  otherwise,  or  such 
inspection  of  documents,  and  in  Scotland  may  grant  warrant  for  the  recovery 
of  docmnents  and  examination  of  havers,  as  might  be  granted  by  any  court 
of  law  or  equity,  and  the  discovery  shall  be  made  on  behalf  of  the  society  or 
branch  by  such  officer  thereof  as  the  court  or  registrar  may  determine. 
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THE   .AGRICULTURAL   HOLDINGS   (ENGLAND)   ACT,  188.S. 

40&47  Yivr.  c.  (>L 

As  to  Improvements  executed  after  the  Commencement  of  Act.  ^^'  ^  47  ViOT. 

0.  61. 

S.  3.  Compensation  under  this  Act  shall  not  be  payable  in  respect  of  any  

improvement  mentioned  in  the  first  part  of  the  First  Schedule  hereto,  and  Consent  of 
executed  after  the  commencement  of  this  Act,  unless  the  landlord,  or  his  landlord  as  to 
agent  duly  authorised  in  that  behalf,  has,  previously  to  the  execution  of  the  imi)ri)vemeut 
improvement  and  after  the  passing  of  this  Act,  consented  in  writing  to  i"  First 
the  making  of  such  improvement,  and  any  such  consent  may  be  given  l)y  Schedule, 
the  landlord  unconditionally,  or  upon  such  terms  as  to  compensation,  or 
otherwise,  as  may  be  agreed  upon  between  the  landlord  and  the  tenant,  and 
in  the  event  of  any  agreement  being  made  between  the  landlord  and  the 
tenant,  any  compensation  payable  thereunder  shall  be  deemed  to  be  sub- 
stituted for  compensation  under  this  Act. 

S.  4.  Compensation  under  this  Act  shall  not  be  payaljle  in  respect  of  any  Notice  to 
improvement  mentioned  in  the  second  part  of  the  First  Schedule  hereto,  landlord  as 
and  executed  after  the  commencement  of  this  Act,  unless  the  tenant  has,  to  improve- 
not  more  than  three  months  and  not  less  than  two  months  before  beginning  ment  in  First 
to  execute  such  improvement,  given  to  the  landlord,  or  his  agent  duly  Schedule, 
authorised  in  that  behalf,  notice  in  writing  of  his  intention  so  to  do,  and  of 
the  manner  in  which  he  proposes  to  do  the  intended  work,  and  upon  such 
notice  being  given,  the  landlord  and  tenant  may  agree  on  the  terms  as  to 
compensation  or  otherwise  on  which  the  improvement  is  to  be  executed, 
and  in  the  event  of  any  such  agreement  being  made,  any  compensation 
payable  thereunder  shall  be  deemed  to  be  substituted  for  compensation 
under  this  Act,  or  the  landlord  may,  unless  the  notice  of  the  tenant  is 
j)reviously  withdrawn,  undertake  to  execute  the  improvement  himself,  and 
may  execute  the  same  in  any  reasonable  and  proper  manner  which  he  thinks 
fit,  and  charge  the  tenant  with  a  sum  not  exceeding  five  pounds  per  centum 
per  annum  on  the  outlay  incurred  in  executing  the  improvement,  or  not 
exceeding  such  annual  sum  payable  for  a  period  of  twenty-five  years  as  will 
repay  such  outlay  in  the  said  period,  with  interest  at  the  rate  of  three  per 
centum  per  annum,  such  annual  sum  to  be  recoverable  as  rent.    In  default 
of  any  such  agreement  or  undertaking,  and  also  in  the  event  of  the  landlord 
failing  to  comply  with  his  undertaking  within  a  reasonable  time,  the  tenant 
may  execute  the  improvement   himself,  and  shall  in  respect  thereof  be 
entitled  to  compensation  under  this  Act. 

The  landlord  and  tenant  may,  if  they  think  fit,  dispense  with  any  notice 
under  this  section,  and  come  to  an  agreement  in  a  lease  or  otherwise 
between  themselves  in  the  same  manner  and  of  the  same  validity  as  if  such 
notice  had  been  given. 

S.  5.  Where,  in  the  case  of  a  tenancy  under  a  contract  of  tenancy  current  Reservation 
at  the  commencement  of  this  Act,  any  agreement  in  writing  or  custom,  or  ^s  to  existing 
the  Agricultural  Holdings  (England)  Act,  1875,  provides  specific  compensa-  i^nd  future 
tion  for  any  improvement  comprised  in  the  First  Schedule  hereto,  com-  contracts  of 
pensation  in  respect  of  such  improvement,  although  executed  after  the  tenancy, 
commencement  of  this  Act,  shall  be  payable  in  pursuance  of  such  agree- 
ment, custom,  or  Act  of  Parliament,  and  shall  be  deemed  to  be  substituted 
for  compensation  under  this  Act. 

Where  in  the  case  of  a  tenancy  mider  a  contract  or  tenancy  beginning 
after  the  commencement  of  this  Act,  any  particular  agreement  in  writing 
secures  to  the  tenant  for  any  improvement  mentioned  in  the  third  part  of 
the  First  Schedule  hereto,  and  executed  after  the  commencement  of  this 
Act,  fair  and  reasonable  compensation,  having  regard  to  the  circumstances 
existing  at  the  time  of  making  such  agreement,  then  in  such  case  the  com- 
pensation in  respect  of  such  improvement  shall  be  payable  in  pursuance  of 
the  particular  agreement,  and  shall  be  deemed  to  be  substituted  for  com- 
pensation under  this  Act. 

The  last  preceding  provision  of  this  section  relating  to  a  particular  agree- 
ment shall  apply  in  the  case  of  a  tenancy  under  a  contract  of  tenancy 
current  at  the  commencement  of  this  Act  in  respect  of  an  improvement 
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46  &  47  Vict,  mentioned  in  the  third  part  of  the  First  Schedule  hereto,  specific  compensa- 
c.  61.  tiou  for  which  is  not  provided  by  any  agreement  in  writing,  or  custom,  or 

the  Agricultural  Holdings  Act,  1875. 

Time  for  S.  16.  A  single  referee  shall  make  his  award  ready  for  delivery  within 

award  of  twenty-eight  days  after  his  appointment. 

referee  or  Two  referees  shall  make  their  award  ready  for  delivery  within  twenty- 

referees,  eight  days  after  the  appointment  of  the  last  appointed  of  them,  or  within 

such  extended  tirae  (if  any)  as  they  from  time  to  time  jointly  fix  by  writing 
under  their  hands,  so  that  they  make  their  award  ready  for  delivery  within 
a  time  not  exceeding  in  the  whole  forty-nine  days  after  the  appointment  of 
the  last  appointed  of  them. 
Award  in  S.  17.  In  any  case  provided  for  by  sections  three,  four,  or  five,  if  corn- 

respect  of  pensation  is  claimed  under  this  Act,  such  compensation  as  under  any  of 
compensation  those  sections  is  to  be  deemed  to  be  substituted  for  compensation  under 
under  ss.  3,  4,  this  Act,  if  and  so  far  as  the  same  can,  consistently  with  the  terms  of  the 
and  5.  agi'eement,  if  any,  be  ascertained  by  the  referees  or  the  umpire,  shall  be 

awarded  in  respect  of  any  improvements  thereby  provided  for. 
Recovery  of  ^'  24.  Where  any  money  agreed  or  awarded  to  be  paid  for  compensation, 

compensation,  costs,  or  otherwise,  is  not  paid  within  fourteen  days  after  the  time  when  it 
is  agreed  or  awarded  to  be  paid,  it  shall  be  recoverable,  upon  order  made  by 
the  judge  of  the  county  court,  as  money  ordered  by  a  county  com't  under 
its  ordinary  jurisdiction  to  be  paid  is  recoverable. 

S.  34.  [Where  tenant  af&xes  fixtures  and  landlord  elects  to  purchase 
them]  any  difference  as  to  the  value  shall  be  settled  by  a  reference  under 
this  Act  as  in  case  of  compensation  (but  without  appeal). 

S.  41.  [Under  this  section  the  landlord  has  power  to  give  notice  to  quit 
part  only  of  the  holding  for  any  of  the  purposes  in  the  section  mentioned.] 
In  every  such  case  the  provisions  of  this  Act  respecting  compensation  shall 
apply,  as  on  determination  of  a  tenancy  in  respect  of  an  entire  holding. 

The  tenant  shall  also  be  entitled  to  a  proportionate  reduction  of  rent  in 
respect  of  the  land  comprised  in  the  notice  to  quit,  and  in  respect  of  any 
depreciation  of  the  value  to  him  of  the  residue  of  the  holding,  caused  by  the 
withdrawal  of  that  land  from  the  holding,  or  by  the  use  to  be  made  thereof, 
and  the  amount  of  that  reduction  shall  be  ascertained  by  agreement  or 
settled  by  a  reference  under  this  Act,  as  in  case  of  compensation  (but 
without  appeal). 

S.  54.  Nothing  in  this  Act  shall  apply  to  a  holding  that  is  not  either 
wholly  agricultural  or  wholly  pastoral,  or  in  part  agricultural  and  as  to  the 
residue  pastoral,  or  in  whole  or  in  part  cultivated  as  a  market  garden,  or  to 
any  holding  let  to  the  tenant  during  his  continuance  in  any  office,  appoint- 
ment or  employment  held  under  the  landlord. 


AGRICULTURAL  HOLDINGS  ACT,  1900. 

63  it  64  Vict.  c.  50. 

63  &  64  Vict.  An  Ad  to  amend  llw  Laiv  rcJating  to  A(/ricuUitral  Holdings. 

c.  50.  ■         [8//i  August,  1900.] 

Right  of  ^'  ^- — (}•)  Where  a  tenant  has  made  on  his  holding  any  improvement 

tonimt  to  comprised  in  the  First  Schedule  to  this  Act  he  shall,  subject  as  in  the 

comnenHation  Agricultural  Holdings  (England)  Act,  1883  (in  this  Act  referred  to  as  the 
for  improve-  principal  Act),  and  in  this  Act  mentioned,  be  entitled,  at  the  determination 
mffitH.  ^^  ^  tenancy,  on  quitting  his  holding  to  obtain  from  the  landlord  as  corn- 

er *•  47  V  .f     l"^'i''*^0''''on  under  the  said  Acts  for  the  improvement  such  sum  as  fairly 
f,        Vict,    represents  the  value  of  the  improvement  to  an  incoming  tenant.    Provided 
^'      ■  always,  that  in  estimating  the  value  of  any  such  improvement  there  shall 

not  ho  taken  iiito  account,  as  pai't  of  the  improvement  made  by  the  tenant, 
what  is  justly  due  to  tlio  inherent  capabilities  of  the  soil. 
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(2.)  References  in  the  principal  Act  to  the  First  Schedule  to  that  Act  G3  &  64  Vict. 
shall  be  construed  as  references  to  the  First  Schedule  to  this  Act.  c.  50. 

(3.)  In  the  ascertainment  of  the  amount  of  the  compensation  payable  to  — 

a  tenant  under  the  principal  Act  or  this  Act  there  shall  be  talion  into 
account  any  benefit  which  tlie  landlord  has  given  or  allowed  to  tlie  tenant 
in  consideration  of  tlie  tenant  executing  the  improvement. 

(4.)  In  the  ascertainment  of  the  amount  of  the  compensation  payable  to 
a  tenant  in  respect  of  manures  as  defined  by  this  Act,  there  shall  bo  taken 
into  account  the  value  of  the  manure  required  Ijy  the  contract  of  tenancy 
or  by  custom  to  be  returned  to  tlie  holding  in  respect  of  any  crops  sold  off 
or  removed  from  the  holding  within  the  last  two  years  of  the  tenancy  or 
other  less  time  for  which  tlie  tenancy  has  endured,  not  exceeding  the  value 
of  the  manure  which  would  have  been  produced  by  the  consumption  on 
the  holding  of  the  crops  so  sold  off  or  removed. 

(5.)  Nothing  in  this  section  shall  prejudice  the  right  of  a  tenant  to  claim 
any  compensation  to  which  he  may  be  entitled  under  custom,  agreement, 
or  otherwise,  in  lieu  of  any  compensation  provided  by  this  section. 

S.  2. — (1.)  If  a  tenant  claims  to  be  entitled  to  compensation,  whether  SL-ttlumeut  of 
under  the  principal  Act  or  this  Act,  or  under  custom,  agreement,  or  other-  differences 
wise,  in  respect  of  any  improvement  comprised  in  the  First  Schedule  to  this  by  ai-bitra- 
Act,  and  if  the  landlord  and  tenant  fail  to  agree  as  to  the  amount  and  time  tioii. 
and  mode  of  payment  of  such  compensation,  the  difference  shall  be  settled 
by  arbitration  in  accordance  with  the  provisions,  if  any,  in  that  behalf  in 
any  agreement  between  landlord  and  tenant,  and  in  default  of  and  subject 
to  any  such  provisions  by  arbitration  under  this  Act  in  accordance  with  the 
provisions  set  out  in  the  Second  Schedule  to  this  Act. 

(2.)  Any  claim  by  a  tenant  for  compensation  under  the  principal  Act  or 
this  Act  in  respect  of  any  improvement  comprised  in  the  First  Schedule  to 
this  Act  shall  not  be  made  after  the  determination  of  the  tenancy.  Provided 
that  where  the  claim  relates  to  an  improvement  executed  after  the  deter- 
mination of  the  tenancy,  but  while  the  tenant  lawfully  remains  in  occupa- 
tion of  part  of  the  holding,  the  claim  may  be  made  at  any  time  before  the 
tenant  quits  that  part. 

(3.)  Where  any  claim  by  a  tenant  for  compensation  in  respect  of  any 
improvement  comprised  in  the  First  Schedule  to  this  Act  is  referred  to 
arbitration,  and  any  sum  is  claimed  to  be  due  to  the  tenant  from  the  land- 
lord in  respect  of  any  breach  of  contract  or  otherwise  in  respect  of  the 
holding,  or  to  the  landlord  from  the  tenant  in  respect  of  any  waste  wrong- 
fully committed  or  permitted  by  the  tenant,  or  in  respect  of  breach  of 
contract  or  otherwise  in  respect  of  the  holding,  the  party  claiming  such  sum 
may,  if  he  thinks  fit,  by  written  notice  to  the  other  party  given  by  registered 
letter  or  otherwise  not  later  than  seven  days  after  the  appointment  of  the 
arbitrator  or  arbitrators,  require  that  the  arbitration  shall  extend  to  the 
determination  of  the  further  claim,  and  thereupon  the  provisions  of  this 
section  with  respect  to  arbitration  shall  apply  accordingly,  and  any  sum 
awarded  to  be  paid  by  a  landlord  or  tenant  shall  be  recoverable  in  manner 
provided  by  the  principal  Act  for  the  recovery  of  compensation. 

(4.)  Where  any  claim  which  is  referred  to  arbitration  relates  to  an 
improvement  executed  or  matter  arising  after  the  determination  of  the 
tenancy,  but  while  the  tenant  lawfully  remains  in  occupation  of  part  of  the 
holding,  the  arbitrator  may,  if  he  thinks  fit,  make  a  separate  award  in 
respect  of  such  claim. 

(5.)  An  arbitration  shall,  unless  the  parties  otherwise  agree,  be  before  a 
single  arbitrator. 

(6.)  If  in  any  arbitration  under  this  Act  the  arbitrator  states  a  case  for 
the  opinion  of  the  county  court  on  any  question  of  law,  the  opinion  of  the 
court  on  any  question  so  stated  shall  be  final,  unless  within  the  time  and 
in  accordance  with  the  conditions  prescribed  by  rules  of  the  Supreme  Com't 
either  party  appeals  to  the  Court  of  Appeal,  from  whose  decision  no  appeal 
shall  lie. 

(7.)  Any  person  who  wilfully  and  corruptly  gives  false  evidence  before  an 
arbitrator  or  umpire  in.  any  arbitration  under  this  Act  shall  be  guilty  of 
perjury,  and  may  be  dealt  with,  prosecuted,  and  punished  accordingly. 

(8.)  Subject  to  any  provision  contained  in  any  agreement  between  land-  52  &  53  Vict, 
lord  and  tenant  the  Arbitration  Act,  1899,  shall  not  apply  to  any  arbitration  c.  49. 
to  which  this  Act  applies. 
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63  &  64  YicT. 
c.  50. 


Fixtures 
and  build- 
ings. 

Penal  rents 
and  liqui- 
dated 


Improve- 
menta 
executed 
before  Act 
comes  into 
operation. 

Interpreta- 
tion. 


S.  3. — (2.)  Where  a  charge  may  be  made  under  the  principal  Act  or  this 
Act  for  compensation,  the  person  making  the  award  shall,  at  the  request 
and  cost  of  the  party  entitled  to  obtain  the  charge,  certify  the  amount  to 
be  charged  and  the  teiTQ  for  which  the  charge  may  properly  be  made, 
having  regard  to  the  time  at  which  each  improvement  in  respect  of  which 
compensation  is  awarded  is  to  be  deemed  to  be  exhausted. 

S.  4.  The  provisions  of  section  thirty-four  of  the  principal  Act  shall  apply 
to  a  fixture  or  building  acquired  by  a  tenant  in  like  manner  as  they  apply 
to  a  fixture  or  building  affixed  or  erected  by  a  tenant. 

S.  6.  Notwithstanding  any  provision  in  a  contract  of  tenancy  making  the 
tenant  liable  to  pay  a  higher  rent  or  other  liquidated  damages  in  the  event 
of  any  breach  or  nonfulfilment  of  a  covenant  or  condition,  a  landlord  shall 
not  be  entitled  to  recover,  by  distress  or  otherwise,  any  sum  in  consequence 
of  any  breach  or  nonfulfilment  of  any  such  covenant  or  condition  in  excess 
of  the  damage  actualh-  suffered  by  him  in  consequence  of  the  breach  or 
nonfulfilment.  Provided  that  this  section  shall  not  apply  to  any  covenant 
or  condition  against  breaking  up  permanent  pasture,  grabbing  underwoods, 
or  felling  cutting  lopping  or  injuring  trees,  or  regulating  the  burning  of 
heather. 

S.  7.  The  compensation  in  respect  of  an  improvement  made  before  this 
Act  comes  into  operation  shall  be  such  (if  any)  as  could  have  been  claimed 
if  this  Act  had  not  been  passed,  but  shall  be  ascertained  in  the  manner 
provided  by  this  Act. 

S.  9. — (1.)  Reference  to  "  manures  "  in  the  principal  Act  and  this  Act  shall 
be  construed  as  references  to  the  improvements  numbered  twenty-three, 
twenty-four,  and  twenty-five  in  Part  III.  of  the  First  Schedule  to  this  Act. 

(2.)  This  Act  shall  be  construed  as  one  with  the  principal  Act. 


Section  2. 


SECOND   SCHEDULE. 

RCLES   AS   TO  ARBITEATION. 


PAET  I, 

Abbitbation  before  a  Single  Arbitbatob. 

Appointment  of  Arbitrator. 

1.  A  person  agreed  upon  between  the  jparties,  or  in  default  of  agreement 
nominated  by  the  Board  of  Agriculture  on  the  application  in  writing  of 
either  of  the  parties,  shall  be  appointed  arbitrator. 

2.  If  a  person  appointed  arbitrator  dies,  or  is  incapable  of  acting,  or  for 
seven  days  after  notice  from  either  party  requiring  him  to  act  fails  to  act, 
a  new  arbitrator  may  be  appointed  as  if  no  arbitrator  had  been  appointed. 

3.  Neither  party  shall  have  power  to  revoke  the  appointment  of  the 
arbitrator  \vithout  the  consent  of  the  other  party. 

4.  Every  appointment,  notice,  revocation,  and  consent  under  this  part  of 
these  rules  must  be  in  writing. 


Time  for  Award. 

5.  The  arbitrator  shall  make  and  sign  his  award  within  twenty-eight 
days  of  his  appointment  or  within  such  longer  period  as  the  Board  of 
Agriculture  may  (whether  the  time  for  making  the  award  has  expired  or 
not)  direct. 

Removal  of  Arbitrator. 

6.  Where  an  ai-bitrator  has  misconducted  himself  the  county  court  may 
remove  him. 

Evidence. 

7.  The  parties  to  the  arbitration,  and  all  persons  claiming  through  them 
respectively,  shall,  subject  to  any  legal  objection,  submit  to  be  examined  by 
the  arbitrator,  on  oath  or  affirmation,  in  relation  to  the  matters  in  dispute, 
and  shall,  subject  as  aforesaid,  produce  before  the  arbitrator  all  samples, 
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books,    deeds,    paj^ers,    accounts,  writings,    and    documents,  within    their   G3&G4:Vict. 
possession  or  power  respectively  which  niay  be  required  or  called  for,  and          o.  50. 
do  all  other  things  which  during  the  proceedings  the  ar])itrator  may  require. 

8.  The  arbitrator  shall  have  power  to  administer  oaths,  and  to  take  the 
affirmation  of  parties  and  witnesses  appearing,  and  witnesses  shall,  if  the 
arbitrator  thinks  fit,  be  examined  on  oath  or  affirmation. 

Statement  of  Case. 

9.  The  arbitrator  may  at  any  stage  of  the  proceedings,  and  shall,  if  so 
directed  by  the  judge  of  a  county  court  (which  direction  may  be  given  on 
the  application  of  either  party),  state  in  the  form  of  a  special  case  for  the 
opinion  of  that  couit  any  question  of  law  arising  in  the  course  of  the 
arbitration. 

Aivard. 

10.  The  arbitrator  shall  on  the  application  of  either  paity  specify  the 
amount  awarded  in  respect  of  any  particular  improvement  or  improvements, 
and  the  award  shall  fix  a  day  not  sooner  than  one  month  nor  later  than 
two  months  after  the  delivery  of  the  award  for  the  payment  of  the  money 
awarded  for  compensation,  costs,  or  otherwise,  and  shall  be  in  such  form 
as  may  be  prescribed  by  the  Board  of  Agriculture. 

11.  The  award  to  be  made  by  the  arbitrator  shall  be  final  and  binding  on 
the  parties  and  the  persons  claiming  under  them  respectively. 

12.  The  arbitrator  may  correct  in  an  award  any  clerical  mistake  or  error 
arising  from  any  accidental  slip  or  omission. 

13.  When  an  arbitrator  has  misconducted  himself,  or  an  arbitration  or 
award  has  been  improperly  procured,  the  county  court  may  set  the  award 
aside. 

Costs. 

14.  The  costs  of  and  incidental  to  the  arbitration  and  award  shall  be  in 
the  discretion  of  the  arbitrator,  who  may  direct  to  and  by  whom  and  in 
what  manner  these  costs  or  any  part  thereof  are  to  be  paid,  and  the  costs 
shall  be  subject  to  taxation  by  the  registrar  of  the  county  court  on  the 
application  of  either  party,  but  that  taxation  shall  be  subject  to  review  by 
the  judge  of  the  county  court. 

15.  The  arbitrator  shall,  in  awarding  costs,  take  into  consideration  the 
reasonableness  or  unreasonableness  of  the  claim  of  either  party,  either  in 
respect  of  amount  or  otherwise,  and  any  unreasonable  demand  for  particulars 
or  refusal  to  supply  particulars,  and  generally  all  the  circumstances  of  the 
case,  and  may  disallow  the  costs  of  any  witness  whom  he  considers  to  have 
been  called  unnecessarily,  and  any  other  costs  which  he  considers  to  have 
been  incurred  unnecessarily. 

Forms. 

16.  Any  forms  for  proceedings  in  arbitrations  under  this  Act  which  may 
be  prescribed  by  the  Board  of  Agriculture  shall,  if  used,  be  sufficient. 


PART  II. 

Arbitration  before  two  Arbitrators  or  an  Umpire. 
Appointment  of  Arbitrators  and  Umpire. 

1.  If  the  parties  agree  in  writing  that  there  be  not  a  single  arbitrator, 
each  of  them  shall  appoint  an  arbitrator. 

2.  If  before  award  one  of  two  arbitrators  dies  or  is  incapable  of  acting,  or 
for  seven  days  after  notice  from  either  party  requiring  him  to  act  fails  to 
act,  the  party  appointing  him  shall  appoint  another  arbitrator. 

3.  Notice  of  every  appointment  of  an  arbitrator  by  either  party  shall  be 
given  to  the  other  party. 
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63  &  64  Vict.      4.  If  for  fourteen  days  after  notice  by  one  party  to  the  other  to  appoint 
C.  50.  an  arbitrator,  or  another  arbitrator,  the  other  party  fails  to  do  so,  then,  on 

the  application  of  the  party  giving  notice,  the  Board  of  Agriculture  shall 

appoint  a  person  to  be  an  arbitrator. 

5.  Where  two  arbitrators  are  appointed,  then  (subject  to  the  provisions 
of  these  rules)  they  shall,  before  they  enter  on  the  arbitration,  appoint  an 
umpire. 

6.  If  before  award  an  urapire  dies,  or  is  incapable  of  acting,  or  for  seven 
days  after  notice  from  either  party  requiring  him  to  act  fails  to  act,  the 
arbitrators  may  appoint  another  umpire. 

7.  If  for  seven  days  after  request  from  either  party,  the  arbitrators  fail  to 
appoint  an  umpire,  or  another  umpire,  then,  on  the  application  of  either 
party,  the  Board  of  Agriculture  shall  appoint  a  person  to  be  the  umpire. 

8.  Neither  i)arty  shall  have  power  to  revoke  an  appointment  of  an 
arbitrator  without  the  consent  of  the  other. 

9.  Every  appointment,  notice,  request,  revocation,  and  consent  under 
this  part  of  these  rules  shall  be  in  writing. 

Time  for  Award. 

10.  The  arbitrators  shall  make  and  sign  their  award  in  writing  within 
twenty-eight  days  after  the  appointment  of  the  last  appointed  of  them,  or 
on  or  before  any  later  day  to  which  the  arbitrators,  by  any  writing  signed 
by  them,  may  enlarge  the  time  for  making  the  award,  not  being  more  than 
forty-nine  days  fi'om  the  appointment  of  the  last  appointed  of  them. 

11.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to  expire 
without  making  an  award,  or  have  delivered  to  either  party  or  to  the 
umpire  a  notice  in  writing  stating  that  they  cannot  agree,  the  umpire  may 
forthwith  enter  on  the  arbitration  in  lieu  of  the  arbitrators. 

12.  The  umpire  shall  make  and  sign  his  award  within  one  month  after 
the  original  or  extended  time  appointed  for  making  the  award  of  the 
arbitrators  has  expired. 

13.  The  time  for  making  an  award  may  from  time  to  time  be  extended 
by  the  Board  of  Agriculture,  whether  the  time  for  making  the  award  has 
expired  or  not. 

Removal  of  Arbitrators,  Evidence,  Statement  of  Case,  Aivard,  Costs,  Foi-ms. 

14.  The  provisions  of  Part  I.  of  these  rules  as  to  the  removal  of  an 
arbitrator,  the  evidence,  the  statement  of  a  case,  the  award,  costs,  and  forms 
shall  apply  to  an  arbitration  in  accordance  with  this  Part  as  if  the  expres- 
sion "arbitrator"  whenever  used  in  those  provisions  included  two  arbi- 
trators or  an  umpire,  as  the  case  may  require. 


THE   ALLOTMENTS    AND   COTTACxE    GARDENS 
COMPENSATION   FOR  CROPS   ACT,   1887. 

50  it  51  Vict.  c.  26. 

50  &  51  Vict.  An  Act  to   frovide    Compensation  to  the   Occupiers  of  Allutments  and 
c.  26.  Cottage  Gardens  for  Crops  left   in   the   Ground  at  the  end  of  their 
Tenancies.  [8th  August,  1S87.'] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 
Sliort  title.  S.  1.  This  Act  may  bo  cited  as  the  Allotments  and  Cottage  Garden  Com- 

ponsatioii  for  Crops  Act,  1887. 
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S.  2.  This  Act  shall  not  extend  to  Scotland  or  Ireland  or  to  the  metropolis.  oO  &  51  A'icT. 

S.  3.  This  Act  shall  come  into  force  on  the  first  day  of  January,  one  C.  26. 

thousand  eight  hundred  and  eiglity-eight,  which  day  is  in  this  Act  referred 

to  as  the  commencement  of  this  Act.  Extent  of 

S.  4.  In  this  Act—  Act. 

"The  metropolis"  means  the  city  of  London  and  all  parishes  and  places  (Jommencc- 
mentioned  in  Schedules  A,  B,  and  C  to  the  IMctropolis  Management  mcut  of  Act 
Act,  1855.  _ 

"  Allotment"  means  any  parcel  of  land  of  not  more  than  two  acres  in  AJ(-'in^iiioiis. 
extent  held  by  a  tenant  under  a  landlord  and  cultivated  as  a  garden  18  &  19  Yicf. 
or  as  a  farm,  or  partly  as  a  garden  and  partly  as  a  farm.  c.  12(1. 

"  Cottage  garden  "  means  an  allotment  attached  to  a  cottage. 

"  Holding  "  means  an  allotment  or  cottage  garden. 

"  Tenant "  means  the  holder  of  a  holding  under  a  landlord  for  any  term, 
and  includes  the  legal  personal  representative  of  a  deceased  tenant. 

'■  Landlord  "  means  the  person  for  the  time  being  entitled  to  receive  the 
rents  and  x)rofi.ts  of  any  holding. 

"  Person  "  includes  a  body  of  persons  and  a  corporation  aggregate  or  sole. 

"  Contract  of  tenancy  "  means  the  letting  of  land  for  any  term. 

"  Determination  of  tenancy  "  means  the  cessor  of  a  contract  of  tenancy 
by  effluxion  of  time  or  from  any  other  cause. 

The  designations  of  landlord  and  tenant  shall  for  the  purposes  of  this  Act 
continue  to  apply  to  the  parties  to  a  contract  of  tenancy  until  the 
conclusion  of  any  proceedings  taken  under  this  Act  on  the  determina- 
tion of  a  tenancy. 

S.  5.  Upon  the  determination  of  the  tenancy  of  a  holding  after  the  com-  Compensa- 
mencement  of  this  Act  the  tenant  shall  be  entitled  notwithstanding  any  tion. 
agreement  to  the  contrary  to  obtain  from  the  landlord  compensation  in 
money  for  the  following  niatters  and  things,  that  is  to  say:  — 

(a)  For  crops,  including  fruit,  growing  upon  the  holding  in  the  ordinary 

course  of  cultivation,  and  for  fruit  trees  and  fruit  bushes  gi'owing 
thereon,  which  have  been  planted  by  the  tenant  with  the  previous 
consent  in  writing  of  the  landlord. 

(b)  For  labour  expended  upon  and  for  manure  applied  to  the  holding 

since  the  taking  of  the  last  crop  therefrom  in  anticipation  of  a 
future  crop. 

(c)  For  drains  and  for  any  outbuildings,  pigsties,  fowlhouses,  or  other 

structural  improvements  made  by  the  tenant  upon  his  holding  with 
the  written  consent  of  his  landlord. 
S.  6.  In  the  ascertainment  of  the  amount  of  compensation  payable  to  the  Deduction 
tenant  under  this  Act,  any  sum  due  to  the  landlord  in  respect  of  rent  or  of  from  compen- 
any   breach   of  the    contract  of   tenancy  or    wilful   or  negligent  damage  satiou  on 
committed  or  permitted  by  the   tenant  shall   be  taken  into  account   in  account  of 
reduction  of  the  amount  of  compensation.  I'out  or  breach 

S.  7.  The  landlord  and  tenant  may  agree  upon  the  amount  and  time  of  of  contract. 
pajTuent  of  compensation  to  be  paid  under  tliis  Act.     If  in  any  case  they  (jympensatiou 
do  not  so  agree,  the  difference  shall  be  settled  by  an  arbitrator.  jf  j^^^^  agreed 

S.  8.  If  the  landlord  and  tenant  concur  they  may  within  twenty-eight  ^,,,,11  to%t' 
days  after  the  determination  of  the  tenancy  jointly  appoint  such  arbitrator.  g,^.ttU>d  by  an 
If  they  do  not  concur,  such  arbitrator  shall  be  ax^poiuted  in  the  following  ai-]j[tnitor. 
manner : —  \        •   +        * 

(1.)  The  landlord  and  tenant  or  either  of  them  may  apply  personally  or  App"V'tment 
in  writing  to  the  jv;stices  of  the  peace,  acting  for  the  petty  sessional  "^  arbitratoi . 
division  in  which  the  holding  is  situated,  in  petty  sessions,  and 
such  justices  shall  upon  the  receipt  of  the  application  appoint  one 
of  their  number  not  being  interested  in   the  holding,  or   other 
competent  person  not  being  interested  as  aforesaid,  to  act  as  such 
arbitrator. 
(2.)  If  before  award  the  person  so  appointed  dies  or  becomes  incapable  of 
acting,  or  for  seven  days  after  his  appointment  fails  to  act,  the 
justices  shall  appoint  in  manner  aforesaid  another  arbitrator.  Justices  if 

S.  9.  The  justices  shall  in  all  cases  in  which  it  is  practicable  obtain  the  practicable  to 
consent  of  the  arbitrator  to  act  without  remuneration,  and  in  any  case  in  appomt 
which  it  is  impracticable  to  obtain  such  consent  they  shall  direct  that  the  p^-'i'sou  to 
arbitrator  shall  be  paid  such  moderate  sum  as  they  consider  will  reasonably  ^^ct  as  arbi- 
remunerate  him  for  his  time  and  expenses.  trator  without 

remuneration. 
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50  &  51  A'iCT.      S.  10.  The  arbitrator  shall  proceed  to  determine  any  difiereuce  referred 
c.  26.  to  him  under  this  Act  within  seven  days  after  his  appointment. 

S.  11.  The  arbitrator,  if  he  shall  consider  it  desirable  or  necessary  so  to 

Time  for  com-  do,  shall  have  power  to  call  for  the  production  of  any  document  which  is 
mencement  of  in  the  possession  of  either  party,  or  which  either  party  can  produce,  and 
arbitration.  which  to  the  arbitrator  seems  necessary  for  determination  of  the  difference 
referred  to  him,  and  to  take  the  examination  of  the  parties  and  witnesses 
on  oath  and  to  administer  oatlis  and  take  affirmations,  and  if  any  person  so 
sworn  or  affirming  wilfully  and  corruptly  give  false  evidence  he  shall|  be 
guilty  of  perjury. 

S.  12.  The  arbitrator  may  proceed  in  the  absence  of  either  party  after 
notice  given  to  both  parties. 

S.  13.  The  award  shall  be  in  writing  signed  by  the  arbitrator,  and  shall 
be  ready  for  delivery  within  fourteen  days  after  his  appointment,  or  within 
such  extended  time  not  exceeding  in  the  whole  twenty-eight  days  after  his 
appointment  as  the  parties  may  agree  upon  in  writing. 

S.  14.  The  costs  (if  any)  of  and  attending  the  arbitration  including  the 
remuneration  (if  any)  of  the  arbitrator  shall  be  borne  and  paid  by  the  parties 
in  such  proportion  as  to  the  arbitrator  appears  just,  and  the  award  may 
direct  the  payment  of  the  whole  or  any  part  of  the  aforesaid  costs  by  the 
one  party  to  the  other,  or  may  declare  that  no  costs  shall  be  payable. 

S.  15.  The  award  shall  fix  a  day  not  sooner  than  fourteen  days  after  the 
delivery  of  the  award  for  the  payment  of  the  money  awarded  for  compensa- 
tion, costs,  or  otherwise. 

S.  16.  The  award  shall  be  final  and  conclusive  in  every  case  ;  and  neither 
the  submission  to  arbitration  nor  the  award  shall  be  made  a  rule  of  any 
court,  or  be  removable  by  any  process  into  any  court. 

S.  17.  Where  any  money  agreed  or  awarded  to  be  paid  for  compensation, 
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compensation    costs,  or  otherwise,  is  not  paid  within  fourteen  days  after  the  time  when  it 

money.  is  agreed  or  awarded  to  be  paid,  it  shall  be  recoverable  upon  order  made  by 

the  judge  of  the  county  court  within  the  district  of  which  the  holding  is 
situated,  as  money  ordered  to  be  paid  by  a  county  court  under  its  ordinary 
jurisdiction  is  recoverable. 

No  claim  to  S.  18.  No  claim  for  compensation  shall  be  made  under  the  Agricultural 

be  made  Holdings  (England)  Act,  1883,  for  any  matter  or  thing  in  respect  of  which 

under  the         a  claim  for  compensation  is  made  under  this  Act,  and  in  any  case  in  which 

Agricultural     the  provisions  of  that  Act  and  of  this  Act  conflict  the  provisions  of  this  Act 

Holdings  shall  prevail. 

(England) 

Act  for  any 

matter  or 

thing  for  

which  a  claim 

is  made  under 

this  Act. 

THE  ALLOTMENTS   ACT,    1887. 
.50  &  51  Vict.  c.  48. 

S.  .3. — (2.)  If  a  sanitary  authority  are  unable  by  hiring  or  purchase  by 
agreement  to  acquire  suitable  laud  sufficient  for  allotments  under  this  Act 
for  any  district  or  parish  at  a  reasonable  price  or  rent,  and  subject  to  reason- 
able conditions,  such  authority  may  petition  the  county  authority  of  the 
county  in  which  the  district  or  parish  is  situate,  and  the  county  authority 
(after  such  inquiry  and  procedure  as  provided  in  the  sections  hereinafter 
incorporated  in  this  Act)  may  make  a  provisional  order  authorising  the 
sanitary  authority  to  put  in  force,  as  respects  the  land  mentioned  in  the 
oi'der,  the  provisions  of  the  Land  Clauses  Consolidation  Act,  1845,  and  the 
Acts  amending  the  same  with  respect  to  the  purchase  and  taking  of  land, 
otherwise  than  by  agreement. 

(3.)  The  Local  Government  Board,  on  the  application  of  any  county 
authority,  shall  introduce  into  Parliament  a  bill  confirming  provisional 
orders  made  under  the  Act  by  such  county  authority,  and  the  sanitary 
authority  pctiticniijig  for  tlic  order  shall  be  considered  as  the  promoters  of 
sucli  order. 


50  &  51  Vict. 
c.  48. 
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(4.)  For  the  purpose  of  the  purchase  of  hind  under  this  section,  otherwise   ")•(  &  ")!  Vicr. 
than  by  agreement,  sections  one  hundred  and  seventy-six,  two  hundred  and  c.  48. 

ninety-six,  and  two  hundred  and  ninety-seven  of  tlie  Public  Health  Act,  

1875,  shall,  so  far  as  consistent  with  the  tenour  of  this  Act,  be  incorporated 
with  this  Act,  and  apply  as  if  they  were  herein  re-enacted  with  the  substi- 
tution of  "the  county  authority"  for  "the  Local  Government  Board," 
and  of  "  any  officer  of  the  county  authority  appointed  for  the  purpose  of 
an  inquiry  "  for  "inspectors  of  the  Local  Government  Board."  Provided 
that : — 

(a)  Any   question   of  disputed  compensation    shall    be    referred   to   the 

arbitration  of  a  single  arbitrator  appointed  b}'  the  parties,  or  if 
the  parties  do  not  concur  in  the  appointment  of  a  single  arbitrator, 
then,  on  the  application  of  either  of  them,  by  the  Local  Government 
Board,  and  the  remuneration  to  be  paid  to  the  arbitrator  appointed 
by  the  Local  Government  Board  shall  be  fixed  by  that  Board : 

(b)  If  an  arbitrator  appointed  for  the  purposes  of  this  Act  dies  or  becomes 

incapable  to  act  before  he  has  made  his  award,  or  fails  to  make  his 
award  within  two  months  after  he  is  appointed,  his  appointment 
shall  determine,  and  the  determination  of  the  compensation  shall 
be  referred  to  another  arbitrator  appointed  in  Y\ke  manner  as  if 
no  arbitrator  had  been  previously  appointed  :  Provided  always, 
that  the  same  arbitrator  may  be  re-appointed  : 

(c)  An  arbitrator  appointed  under  this  section  shall  be  deemed  to  be  an 

arbitrator  within  the  meaning  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same,  and  the  provisions  of 
those  Acts  with  respect  to  an  arbitration  shall  apply  accordingly ; 
and,  further,  the  arbitrator,  notwithstanding  anything  in  the  said 
Acts,  shall  determine  the  amount  of  the  costs,   and  shall  have 
power  to  disallow  as  costs  in  the  'arbitration  the  costs  of   any 
witness  whom  he  considers  to  have  been  called  unnecessarily,  and 
any  other  costs  which  he  considers  to  have  been  incurred  unneces- 
sarily. 
S.  8. — (2.)  [By  this  sub-section  power  is  given  to  the  sanitary  authority 
to  determine  the  tenancy  of  an  allotment  in  certain  cases.]     Provided  that 
in  every  such  case  the  sanitary  authority  in  default  of  agreement  between 
the  incoming  and  outgoing  tenant  shall  on  demand  pay  to  the  tenant  whose 
tenancy  is  so  determined  any  compensation  due  to  him  as  an  outgoingtenant; 
and  such  compensation  shall  be  assessed  by  an  arbitrator  appointed  under 
the  Allotments  and  Cottage  Gardens  Compensation  for  Crops  Act,  1887,  or 
by  a  reference  under  the  Agricultural  Holdings  (England)  Act,  1883. 

S.  12.  [By  this  section  a  sanitary  authority  may  submit  to  the  county 
authority  a  scheme  for  providing  common  pasture,  and  the  county  authority 
may  by  order  authorise  the  sanitary  authority  to  carry  it  into  effect]  ;  and 
upon  such  order  being  made  this  Act  shall,  with  the  necessary  modifications, 
apply  in  like  manner  as  if  "  allotments"  in  this  Act  included  common  pasture, 
and  "  rent"  included  a  charge  for  turning  out  an  animal. 


THE   LOCAL   GOVERNMENT   (ENGLAND   AND   WALES) 
ACT,    1888. 

51  &  52  Vict.  c.  41. 

S.  11. — (1.)  Every  road  in  a  county,  which  is  for  the  time  being  a  main  51  &  52  Yict. 
road  within  the  meaning  of  the  Highways  and  Locomotives  (Amendment)  c.  41. 

Act,  1878,  inclusive  of  every  bridge  carrying  such  road  if  repairable  by  the 

highway  authority,  shall,  after  the  appointed  day,  be  whoUy  maintained  Entire  main- 
and  repaired  by  the  council  of  the  county  in  which  the  road  is  situate,  and  tenance  of 
such  council,  for  the  purpose  of  the  maintenance,  repair,  improvement,  and  main  roads 
enlargement  of,  and  other  dealing  with  such  road,  shall  have  the  same  by  county 
powers  and  be  subject  to  the  same  duties  as  a  highway  board,  and  may  council, 
further  exercise  any  powers  vested  in  the  council  for  the  purpose  of  the  41  ^  .^-j  ^-jct 
maintenance  and  repair  of  bridges,  and  tlie  enactments  relating  to  highways  p  yy 


494  APPENDIX  OF  STATUTES. 

51  &  52  Vict,  and  bridges  shall  apply  accordinglj' ;  aud  the  county  council  shall  have  the 
c.  41.  same  x^owers  as  a  highway  board  for  preventing  and  removing  obstructions, 

and  for  asserting  the  right  of  the  public  to  the  use  and  enjoyment  of  the 

roadside  wastes  ;  and  the  execution  of  this  section  shall  he  a  general  county 
purpose,  and  the  costs  thereof  shall  be  charged  to  the  general  county 
account. 

(2.)  Provided  that  any  urban  authority  may,  within  twelve  months  after 
the  appointed  day,  or  in  case  of  a  road  in  the  district  of  such  authority 
becoming  a  main  road  at  any  subsequent  date  then  within  twelve  months 
after  that  date,  claim  to  retain  the  powers  and  duties  of  maintaining  and 
repairing  a  main  road  within  the  district  of  such  authority,  and  thereupon 
they  shall  be  entitled  to  retain  the  same,  and,  for  the  purpose  of  the  main- 
tenance, repair,  improvement,  and  enlargement  of,  and  other  dealing  with 
such  road,  shall  have  the  same  powers  and  be  subject  to  the  same  duties  as 
if  such  road  were  an  ordinary  road  vested  in  them,  and  the  council  shall 
malie  to  such  authority  an  annual  payment  towards  the  costs  of  the  main- 
tenance and  repair,  and  reasonable  improvement  connected  with  the  main- 
tenance and  repair  of  such  road. 

(3.)  The  amount  of  such  payment  shall  be  such  annual  sum  as  may  be 
from  time  to  time  agreed  on,  or  in  the  absence  of  agreement  may  be  deter- 
mined by  arbitration  of  the  Local  Government  Board. 

(4.)  The  county  council  and  any  district  council  may  from  time  to  time 
contract  for  the  undertaking  by  the  district  council  of  the  maintenance, 
repair,  improvement,  and  enlargement  of,  and  other  dealing  with  any  main 
road,  and,  if  the  county  council  so  require,  the  district  council  shall  under- 
take the  same,  and  such  undertaking  shall  be  in  consideration  of  such  annual 
payment  by  the  county  council  for  the  costs  of  the  undertaking  as  may 
from  time  to  time  be  agreed  upon,  or,  in  case  of  difference,  be  determined  by 
arbitration  of  the  Local  Government  Board  ;  and  for  the  purposes  of  such 
undertaking  the  district  council  shall  have  the  same  powers  and  be  subject 
to  the  same  duties  and  liabilities  as  if  the  road  were  an  ordinary  road  vested 
in  them. 

(5.)  Provided  that  in  no  case  shall  a  county  council  make  any  payment  to 
a  district  council  towards  the  costs  of  such  undertaking  as  respects  any  road, 
or  towards  the  costs  of  the  maintenance,  repair,  or  improvement  of  any  road 
by  an  urban  authority,  until  the  county  council  are  satisfied  by  the  report  of 
their  sui'veyor,  or  such  other  person  as  the  county  council  may  appoint  for 
the  purpose,  that  the  road  has  been  properly  maintained  and  repaired,  or 
that  the  improvement  or  enlargement  of  or  other  dealing  with  the  road,  as 
the  case  may  be,  has  been  properly  executed. 

(6.)  A  main  road  and  the  materials  thereof,  and  all  drains  belonging 
thereto,  shall,  except  where  the  urban  authority  retain  the  powers  and  duties 
of  maintaining  and  repairing  such  road,  vest  in  the  county  council,  and 
where  any  sewer  or  other  drain  is  used  for  any  purpose  in  connexion  with 
the  drainage  of  any  main  road,  the  county  council  shall  continue  to  have  the 
right  of  using  such  sewer  or  drain  for  such  purpose,  and  if  any  difference 
arises  between  a  county  council  and  any  highway  or  sanitary  authority  as 
respects  the  authority  in  whom  the  drain  is  vested,  or  as  to  the  use  of  any 
sewer  or  other  drain,  the  council  or  the  highway  or  sanitary  authority  may 
require  such  difference  to  be  referred  to  arbitration,  and  the  same  shall  be 
referred  to  arbitration  in  manner  provided  by  this  Act. 

(7.)  Where  a  county  council  declare  a  road  to  be  a  main  road,  such 
declaration  shall  not  take  effect  until  the  road  has  been  placed  in  proper 
repair  and  condition  to  the  satisfaction  of  the  county  council. 

(8.)  If  at  any  time  the  county  council  are  satisfied,  on  the  report  of  their 
surveyor  or  other  person  appointed  by  them  for  the  purpose,  that  any  por- 
tion of  a  main  road,  the  maintenance  and  repair  of  which  are  undertaken  by 
any  district  council,  is  not  in  proper  repair  and  condition,  the  county  council 
may  cause  notice  to  be  given  to  such  district  council,  requiring  them  to  place 
the  road  in  proper  repair  and  condition  ;  and,  if  such  notice  is  not  complied 
with  within  a  reasonable  time,  the  county  council  may  do  everything  that 
Hcoms  to  them  necessary  to  place  tlie  road  in  proper  I'cpair  and  condition, 
and  tiie  expenses  of  so  doing  shall  be  a  debt  of  the  said  district  council  to 
the  county  council. 

('.).)  If  any  difference  arises  under  this  section  between  a  county  council 
and  a  district  council  as  to  the  refusal  of  the  county  council  to  malvC  a 
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payment  under  this  section  to  the  district  council  in  respect  of  any  under-  51  &  52  Vict. 
taking  or  road,  or  as  to  a  road  having  been  placed  in  proper  repair  and  f.  41. 

condition  previously  to  its  becoming  a  main  road,  or  as  to  any  notice  given 
to  the  district  council  by  the  county  council  to  place  a  road  in  proper  repair 
and  condition,  such  dill'crence  shall,  if  either  council  so  require,  be  referred 
to  the  arbitration  of  the  Local  Government  Board. 

S.  32.  [By  this   section   provision   is  made   for  adjustment  respecting  Adjustment 
distribution  of  proceeds  of  local  taxation,  licences  and  probate  duty  grant,  of  tinaucial 
and   all   other   financial  relations   between  certain  counties   and   county  relations 
boroughs,  subject  to  the  following  amongst  other  provisions] : —  between 

(.3.) — (a)  Where  separate  commissions  of  assize,  oyer  and  terminer,  and  counties  and 
gaol  delivery  are  not  directed  to  be  executed  in  a  county  borough,  county 
the  borough  council  shall  contribute  a  proper  share  of  the  costs  of  boroughs, 
and  incidental  to  the  assizes  of  the  county : 
(b)  If  the  borough  is  not  at  the  passing  of  this  Act  a  quarter  sessions 
borough,  the  borough  council  shall  contribute  a  j>roper  share  of 
the   costs  of   and   incidental   to    the  quarter  sessions  and  petty 
sessions  of  the  county,  and  of  and  incidental  to  the  coroners  of 
the  county  or  any  franchise  therein,  and  if  a  grant  of  a  court  of 
quarter  sessions  is  hereafter  made  to  the  borough,  the  borough 
shall  redeem  the  liability  to  such  contribution,  on  such  terms  as 
may  be  agreed  upon,  or,  in  default  of  agreement,  may  be  determined 
by  arbitration  under  this  Act. 
(d)  Each  county  borough  shall  be  liable  for  the  maintenance  of  pauper 

lunatics  in  like  manner  as  any  other  county. 
(4.)  In  the  adjustment  of  anj*  financial  relations  other  than  the  distribu- 
tion of  the  proceeds  of  the  licences  and  probate  duty  grant,  no  borough 
wholly  or  partially  exempt  from  contributing  to  any  object  shall  be  rendered 
liable  so  to  contribute  or  to  contribute  in  greater  proportion  than  at  present. 
(5.)  The  provisions  of  Part  III.  of  this  Act  with  respect  to  the  adjustment 
of  property,  income,  debts,  liabilities,  and  expenses,  and  to  borrowing  for 
the  purpose  shall  apply  as  if  the  Commissioners  under  this  Act  were  the 
arbitrator  in  that  Part  mentioned. 

(6.)  Provided  that  at  any  time  after  the  end  of  five  years  from  the  date  of 
an  agreement  or  award  adjusting  the  financial  relations  of  any  county  and 
borough,  if  the  council  of  either  the  county  or  borough  satisfy  the  Local 
Government  Board  that  the  adjustment  has  become  inequitable,  and  that 
the  councils  are  unable  to  agree  on  a  new  adjustment,  the  board  shall 
appoint  an  arbitrator ;  and  such  arbitrator  shall  proceed  to  make  a  new 
equitable  adjustment  as  if  he  were  the  Commissioners  under  this  Act,  and 
the  provisions  of  this  Act  shall  apply  accordingly.  Any  new  adjustment 
made  by  agreement,  or  by  the  award  of  an  arbitrator  under  this  section, 
may,  after  the  expiration  of  five  years  from  the  date  of  such  agreement 
or  award,  be  altered  either  by  agreement  or  by  arbitration  as  above 
mentioned. 

S.  62. — (1.)  Any  councils  and  other  authorities  affected  by  this  Act  or  by  Adjustmeut 
any  scheme,  order,  or  other  thing  made  or  done  in  pursuance  of  this  Act,  (jf  jiroiicrty 
may  from  time  to  time  make  agreements  for  the  purpose  of  adjusting  any  and  lia- 
property,  income,  debts,  liabilities,  and  expenses,  so  far  as  affected  by  this  bilities. 
Act  or  such  scheme,  order,  or  thing,  of  the  parties  to  the  agreement,  and 
the  agreement  and  any  other  agreement  authorised  by  this  Act  to  be  made 
for  the  purpose  of  the  adjustment  of   any  property,  debts,  liabilities,  or 
financial  relations,  may  provide  for  the  transfer  or  retention  of  any  property, 
debts,  and  liabilities,  with  or  without  any  conditions,  and  for  the  joint  use 
of  any  property,  and  for  the  transfer  of  any  duties,  and  for  pajinent  by  either 
party  to  the  agreement  in  respect  of  property,  debts,  duties,  and  liabilities 
so  transferred  or  retained,  or  of  such  joint  user,  and  in  respect  of  the 
salary,  remuneration,  or  compensation  payable   to  any  officer  or  person, 
and  that  either  by  way  of  a  capital  sum,  or  of  a  terminable  annuity  for  a 
period  not  exceeding  that  allowed  by  the  Commissioners  mider  this  Act  or 
the  Local  Government  Board. 

(2.)  In  default  of  an  agreement  as  to  any  matter  requiring  adjustment 
for  the  purpose  of  this  Act,  or  any  matter  which,  in  case  of  difference,  is  to 
be  referred  to  arbitration,  then,  if  no  other  mode  of  making  such  adjustment 
or  determining  such  difference  is  provided  by  this  Act,  such  adjustment  or 
difference  may  be  made  or  determined  by  an  arbitrator  appointed  by  the 
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51  &  52  Vict,  parties,  oi'  in  case  of  diSerence  as  to  the  appointment,  appointed  by  tlie 
c.  41.  Local  Government  Board. 

(3.)  An  arbitrator  appointed  under  this  Act  shall  be  deemed  to  be  an 

arbitrator  within  the  meaning  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same,  and  the  provisions  of  those  Acts 
with  respect  to  an  arbitration  shall  apply  accordingly ;  and,  further,  the 
arbitrator  may  state  a  special  case,  and,  notwithstanding  anything  in  the 
said  Acts,  shall  determine  the  amount  of  the  costs,  and  shall  have  power 
to  disallow  as  costs  in  the  arbitration  the  costs  of  any  witness  whom  he 
considers  to  have  been  called  unnecessarily,  and  any  other  costs  which  he 
considers  to  have  been  incurred  unnecessarily. 

(4.)  Any  award  or  order  made  by  the  Commissioners  or  any  arbitrator 
under  this  Act  may  provide  for  any  matter  for  which  an  agreement  might 
have  provided. 

(5.)  Any  sum  required  to  be  paid  for  the  purpose  of  adjustment,  or  of 
any  award  or  order  made  by  the  Commissioners,  or  an  arbitrator  under 
this  Act,  may  be  paid  out  of  the  county  or  borough  fund  or  out  of  such 
other  special  fund  as  the  council,  with  the  approval  of  the  Commissioners 
under  this  Act  or  of  the  Local  Government  Board,  may  direct. 

(6.)  The  pajTuent  of  any  capital  sum  required  to  be  paid  for  the  purposes 
of  the  adjustment  or  of  an  agreement  under  this  Act,  or  of  any  award  or 
order  made  ux^on  any  arbitration  under  this  Act,  shall  be  a  purpose  for  which 
a  council  may  borrow  under  this  Act,  or  in  the  case  of  a  borough  council, 
under  the  Mimicipal  Corporations  Act,  18S2,  or  any  local  Act,  and  such  sixm 
may  be  borrowed  on  the  security  of  all  or  any  of  the  funds,  rates,  and 
revenues  of  the  council,  and  either  by  the  creation  of  stock  or  in  any  other 
manner  in  which  they  are  for  the  time  being  authorised  to  borrow,  and  such 
sum  may  be  borrowed  without  the  consent  of  the  Treastuy  or  any  other 
authority,  so  that  it  be  repaid  within  such  period  as  the  Local  Government 
Board  may  sanction,  by  such  method  as  is  mentioned  in  Part  Four  of  this 
Act  for  paying  o&  a  loan,  or,  if  the  sum  is  raised  by  stock  under  a  local  Act, 
by  such  method  as  is  directed  by  that  Act. 

(7.)  Any  caj^ital  sum  paid  to  any  council  for  the  purpose  of  any  adjust- 
ment, or  in  pursuance  of  any  order  or  award  of  an  arbitrator  under  this 
Act  shall  be  treated  as  capital,  and  applied,  with  the  sanction  of  the  Local 
Government  Board,  either  in  the  repayment  of  debt  or  for  any  other  pm'pose 
for  which  capital  money  may  be  applied. 
Arbitration  S.  63.  Where  the  Local  Government  Board  are  required  in  piu'suance  of 

by  Local  this  Act  to  decide  any  difierence  or  other  matter  referred  to  arbitration  in 

Government     pursuance  of  this  Act,  the  provisions  of  the  Regulation  of  Railways  Act, 
Board.  1868,  respecting  arbitrations  by  the  Board  of  Trade,  and  the  enactments 

31  &  32  Vict     amending  those  provisions,  shall  apply  as  if  they  were  herein  re-enacted, 
g  jjg  '    and  in  terms  made  applicable  to  the  Local  Government  Board  and  the 

decision  of  differences  and  matters  under  this  Act. 
Power  to  S.  65. — (1.)  A  county  council  may,  from  time  to  time,  for  the  pui'pose  of 

acquire  lands.  £iny  oi  their  x'owers  and  duties,  including  those  which  are  to  be  executed 
through  the  standing  joint  committee,  acquire,  purchase,  or  take  on  lease, 
or  exchange  any  lands  or  any  easements  or  rights  over  or  in  land,  whether 
situate  within  or  without  the  county,  and  may  acquire,  hire,  erect,  and 
furnish  such  halls,  buildings,  and  offices  as  they  may  from  time  to  time 
require,  whether  within  or  without  their  county. 

(2.)  For  the  purpose  of  the  purchase,  taking  on  lease,  or  exchange  of 
such  lands,  sections  one  hundred  and  seventy-six,  one  hundred  and  seventy- 
seven,  and  one  hundred  and  seventy-eight  of  the  Public  Health  Act,  1876, 
shall  apply  as  if  they  were  herein  re-enacted  and  in  terms  made  applicable 
to  the  county  council. 

(3.)  Where  the  county  council,  with  the  consent  of  the  Local  Government 
Board,  sell  any  land,  the  proceeds  of  such  sale  shall  be  applied  in  such 
manner  as  the  said  Board  sanction  towards  the  discharge  of  any  loan  of  the 
council,  or  otherwise  for  any  purpose  for  which  capital  may  be  applied  by 
the  council. 
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S.  9. — (1.)  For  the  purpose  of  the  acquisition  of  land  by  a  parish  council  56  &  57  Vict. 
the  Lands  Clauses  Acts  shall  bo  incorporated  with  this  Act,  except  the  c.  73. 

provisions  of  those  Acts  with  respect  to  the  purchase  and  taking  of  land  

otherwise  than  by  agreement,  and  section  one  hundred  and  seventy-eight  Powers  for 
of  the  Public  Health  Act,  1875,  shall  apply  as  if  the  parish  council  were  acquisition  of 
referred  to  therein.  land. 

(2.)  If  a  parish  council  are  unable  to  acquire  by  agreement  and  on  reason-  go  s,  on  yj^^ 
able  terms  suitable  land  for  any  purpose  for  which  they  are  authorised  to  „  eg 
acquire  it,  they  may  represent  the  case  to  the  county  council,  and  the 
county  council  shall  inquire  into  the  representation. 

(3.)  If  on  any  such  representation,   or   on   any  proceeding   under   the  50  &  51  Vict. 
Allotments  Acts,  1887  and  1890,  a  county  council  are  satisfied  that  suitable  c.  48. 
land  for  the  said  purpose  of  the  parish  council  or  for  the  purpose  of  allot-  ro  a.  ^±  yigf 
ments  (as  the  case  may  be),  cannot  be  acquired  on  reasonable  terms  by      ^c 
voluntary  agreement,  and  that  the  circumstances  are  such  as  to  justify  the 
county  council  in  proceeding  under  this  section,  they  shall   cause   such 
public  inquiry  to  bo  made  in  the  parish,  and  such  notice  to  be  given  both 
in  the  parish  and  to  the  owners,  lessees,  and  occupiers  of  the  land  proposed 
to  be  taken  as  may  be  prescribed,  and  all  persons  interested  shall  be  per- 
mitted to  attend  at  the  inquiry,  and  to  support  or  oppose  the  taking  of  the 
land. 

(4.)  After  the  completion  of  the  inquiry,  and  considering  all  objections 
made  by  any  persons  interested,  the  county  council  may  make  an  order  for 
putting  in  force,  as  respects  the  said  land  or  any  part  thereof,  the  provisions 
of  the  Lands  Clauses  Acts  with  respect  to  the  purchase  and  taking  of  land 
otherwise  than  by  agreement. 

(5.)  If  the  county  council  refuse  to  make  any  such  order,  the  parish 
council,  or,  if  the  proceeding  is  taken  on  the  petition  of  the  district  council, 
then  the  district  council,  may  petition  the  Local  Government  Board,  and 
that  Board  after  local  inquiry  may,  if  they  think  proper,  make  the  order, 
and  this  section  shall  apply  as  if  the  order  had  been  made  by  the  county 
council.  Any  order  made  under  this  subsection  overruling  the  decision  of 
the  county  council  shall  be  laid  before  Parliament  by  the  Local  Government 
Board. 

(6.)  A  copy  of  any  order  made  under  this  section  shall  be  served  in  the 
prescribed  manner,  together  with  a  statement  that  the  order  will  become 
final  and  have  the  effect  of  an  Act  of  Parliament,  unless  within  the  pre- 
scribed period  a  memorial  by  some  person  interested  is  presented  to  the 
Local  Government  Board  praying  that  the  order  shall  not  become  law 
without  fiuther  inquiry. 

(7.)  The  order  shall  be  deposited  with  the  Local  Government  Board,  who 
shall  inquire  whether  the  provisions  of  this  section  and  the  prescribed  regu- 
lations have  been  in  all  respects  complied  with ;  and  if  the  Board  are 
satisfied  that  this  has  been  done,  then,  after  the  prescribed  period — 

(a)  If  no  memorial  has  been  presented,  or  if  every  such  memorial  has 

been  withdrawn,  the  Board  shall,  without  further  inquiry,  confirm 
the  order : 

(b)  If  a  memorial  has  been  presented,  the  Local  Government  Board  shall 

proceed  to  hold  a  local  inquiry,  and  shall,  after  such  inquiry, 
either  confirm,  with  or  without  amendment,  or  disallow  the  order: 

(c)  Upon  any  such  confirmation  the  order,  and  if  amended  as  so  amended, 

shall  become  final  and  have  the  effect  of  an  Act  of  Parliament,  and 
the  confirmation  by  the  Local  Government  Board  shall  be  con- 
clusive evidence  that   the  requirements  of   this   Act  have  been 
complied  with,  and  that  the  order  has  been  duly  made,  and  is 
within  the  powers  of  this  Act. 
(8.)  Sections  two  hundred  and  ninety-three  to  two  hundred  and  ninety- 
six,  and  subsections  (1)  and  (2)  of  section  two  hundred  and  ninety-seven  of 
the  Public  Health  Act,  1875,  shall  apply  to  a  local  inquiry  held  by  the 
Local  Government  Board  for  the  purposes   of   this   section,   as   if  those 
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56  &  57  Vict,  sections   and   subsections  were    herein  re-enacted,   and   in   terms    made 
c.  73.  applicable  to  such  inquiry. 

(9.)  The  order  shall  be  carried  into  efiect,  when  made  on  the  petition  of  a 

district  council,  by  that  council,  and  in  any  other  case  by  the  county  council. 

(10.)  Any  order  made  under  this  section  for  the  purpose  of  the  purchase 
of  land  otherwise  than  by  agreement  shall  incorporate  the  Lands  Clauses 
8  &  9  Vict.       Acts  and  sections  seventy-seven  to  eighty-five  of  the  Railways  Glauses  Con- 
c.  20.  solidation  Act,  1845,  with  the  necessary  adaptations,  but  any  question  of 

disputed  compensation  shall  be  dealt  with  in  the  manner  provided  by 
section  three  of  the  Allotments  Act,  1887,  and  provisoes  (a),  (b),  and  (c)  of 
subsection  (4)  of  that  section  are  incorporated  with  this  section  and  shall 
apply  accordingly :  Provided  that  in  determining  the  amount  of  disputed 
compensation,  the  arbitrator  shall  not  make  any  additional  allowance  in 
respect  of  the  purchase  being  compulsory. 

(11.)  At  any  inquiry  or  arbitration  held  under  this  section  the  person  or 
persons  holding  the  inquiry  or  arbitration  shall  hear  any  authorities  or 
parties  interested  by  themselves  or  their  agents,  and  shall  hear  witnesses, 
but  shall  not,  except  in  such  cases  as  may  be  prescribed,  hear  counsel  or 
expert  witnesses. 

(12.)  The  person  or  persons  holding  a  public  inquiry  for  the  purposes  of 
this  section  on  behalf  of  a  county  council  shall  have  the  same  powers  as  an 
inspector  or  inspectors  of  the  Local  Government  Board  when  holding  a 
local  inquiry;  and  section  two  hundred  and  ninety-four  of  the  Public 
Health  Act,  1875,  shall  apply  to  the  costs  of  inquiries  held  by  the  county 
council  for  the  purpose  of  this  section  as  if  the  county  council  were  sub- 
stituted for  the  Local  Government  Board. 

(13.)  Subsection  (2)  of  section  two,  if  the  land  is  taken  for  allotments, 

and,  whether  it  is  or  is  not  so  taken,  subsections  (5),  (6),  (7),  and  (8)  of 

50  &  51  Vict,    section  three  of  the  Allotments  Act,  1887,  and  section  eleven  of  that  Act, 

c.  48.  and  section  three  of  the  Allotments  Act,  1890,  are  incorporated  with  this 

53  &  54  Vict     section,  and  shall,  with  the  ]jrescribed  adaptations,  apply  accordingly. 

g  n-  '        (14.)  Where  the  land  is  acquired  otherwise  than  for  allotments,  it  shall 

be  assured  to  the  parish  council ;  and  any  land  purchased  by  a  county 

council  for  allotments  under  the  Allotments  Acts,  1887  and  1890,  and  this 

Act,  or  any  of  them,  shall  be  assured  to  the  parish  council,  and  in  that  case 

sections  five  to  eight  of  the  Allotments  Act,  1887,  shall  apply  as  if  the 

parish  council  were  the  sanitary  authority. 

(15.)  Nothing  in  this  section  shall  authorise  the  parish  council  to  acquire 
otherwise  than  by  agreement  any  land  for  the  purpose  of  any  supply  of 
water,  or  of  any  right  of  way. 

(16.)  In  this  section  the  expression  "  allotments "  includes  common 
pasture  where  authorised  to  be  acquired  under  the  Allotments  Act,  1887. 

(17.)  ^Yhere,  under  the  Allotments  Act,  1890,  the  Allotments  Act,  1887, 
applies  to  the  purchase  of  land  by  the  county  council,  that  Act  .shall  apply 
as  amended  by  this  section,  and  the  parish  council  shall  have  the  like  power 
of  petitioning  the  county  council  as  is  given  to  six  parliamentary  electors 
by  section  two  of  the  Allotments  Act,  1890. 

(18.)  This  section  shall  apply  to  a  county  borough  with  the  necessary 
modifications,  and  in  particular  with  the  modification  that  the  order  shall 
be  both  made  and  coniirmed  by  the  Local  Government  Board  and  shall  be 
carried  into  effect  by  the  council  of  the  county  borough. 

(19.)  The  expenses  of  a  county  council  incurred  under  this  section  shall 
1)0  defrayed  in  like  manner  as  in  the  case  of  a  local  inquiry  by  a  coimty 
council  under  this  Act. 
Hiring  of  S.  10. — (1.)  The  parish  council  shall  have  power  to  hire  land  for  allot- 

land  for  ments,  and   if  they  are  satisfied   that   allotments  are  required,  and  are 

riUotmcnts.  unable  to  hire  by  agreement  on  reasonable  terms  suitable  land  for  allot- 
ments, they  shall  represent  the  case  to  the  county  council,  and  the  county 
council  may  make  an  order  authorising  the  parish  council  to  hire  com- 
pulsorily  for  allotments,  for  a  period  not  less  than  fourteen  years  nor  more 
than  thirty-five  years,  such  land  in  or  near  the  parish  as  is  specified  in  the 
order,  and  tlic  order  shall,  as  respects  confirmation  and  otherwise,  be  sub- 
ject to  the  like  provisions  as  if  it  wore  an  order  of  the  county  council  made 
under  the  last  preceding  section  of  this  Act,  and  that  section  shall  apply  as 
if  it  were  lierein  rc-cnacted  with  the  .substitution  of  "hiring"  for  "pur- 
chase "  and  with  the  other  necessary  modifications. 
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(2.)  A  single  arbitrator,  who  shall  be  appointed  in  accordance  with  the  5G  &  57  Vict. 
provisions  of  section  three  of  the  Allotments  Act,  1887,  and  to  whom  the  o.  73. 

provisions  of  that  section  shall  apply,  shall  have  power  to  determine  any , 

question — 

(a)  As  to  the  terms  and  conditions  of  the  hiring;  or 

(b)  As  to  the  amount  of  compensation  for  severance  ;  or 

(c)  As  to  the  compensation  to  any  tenant  upon  the  determination  of  his 

tenancy ;  or 

(d)  As  to  the  apportionment  of  the  rent  between  the  land  taken  by  the 

parish  council  and  the  land  not  taken  from  the  tenant ;  or 

(e)  As  to  any  other  matter  incidental  to  the  hiring  of  the  land  by  the 

council,  or  the  surrender  thereof  at  the  end  of  their  tenancy ; 
but  the  arbitrator  in  fixing  the  rent  shaU  not  make  any  addition  in  respect 
of  compulsory  hiring. 

(3.)  The  arbitrator,  in  fixing  rent  or  other  compensation,  shall  take  into 
consideration  all  the  circumstances  connected  with  the  land,  and  the  use  to 
which  it  might  otherwise  be  put  by  the  owner  during  the  term  of  hiring, 
and  any  depreciation  of  the  value  to  the  tenant  of  the  residue  of  his  holding 
caused  by  the  withdrawal  from  the  holding  of  the  land  hired  by  the  parish 
council. 

(4.)  Any  compensation  awarded  to  a  tenant  in  respect  of  any  depreciation 
of  the  value  to  him  of  the  residue  of  his  holding  caused  by  the  withdrawal 
from  the  holding  of  the  land  hired  by  the  parish  council  shall  as  far  as 
possible  be  provided  for  by  taking  such  compensation  into  account  in  fixing, 
as  the  case  may  require,  the  rent  to  be  paid  by  the  parish  council  for  the 
land  hired  by  them,  and  the  apportioned  rent,  if  any,  to  be  paid  by  the 
tenant  for  that  portion  of  the  holding  which  is  not  hired  by  the  parish 
council. 

(5.)  The  award  of  the  arbitrator  or  a  copy  thereof,  together  with  a  report 
signed  by  him  as  to  the  condition  of  the  land  taken  by  the  parish  council, 
shall  be  deposited  and  preserved  with  the  public  books,  writings,  and  papers 
of  the  parish,  and  the  owner  for  the  time  being  of  the  land  shall  at  all 
reasonable  times  be  at  liberty  to  inspect  the  same  and  to  take  copies 
thereof. 

(6.)  Save  as  hereinafter  mentioned,  sections  five  to  eight  of  the  Allot- 
ments Act,  1887,  shall  apply  to  any  allotment  hired  by  a  parish  council  in 
like  manner  as  if  that  council  were  the  sanitary  authority  and  also  the 
allotment  managers  : 

Provided  that  the  parish  council — 

(a)  May  let  to  one  person  an  allotment  or  allotments  exceeding  one  acre, 

but,  if  the  land  is  hired  compulsorily,  not  exceeding  in  the  whole 
four  acres  of  pasture  or  one  acre  of  arable  and  three  acres  of 
pasture ;  and 

(b)  May  permit  to  be  erected  on  the  allotment  any  stable,  cowhouse,  or 

barn  ;  and 

(c)  Shall  not  break  up,  or  permit  to  be  broken  up,  any  permanent  pasture, 

without  the  assent  in  writing  of  the  landlord. 

(7.)  On  the  determination  of  any  tenancy  created  by  compulsory  hiring 
a  single  arbitrator  who  shall  be  appointed  in  accordance  with  the  provisions 
of  section  three  of  the  Allotments  Act,  1887,  shall  have  power  to  determine 
as  to  the  amount  due  by  the  landlord  for  compensation  for  improvements, 
or  by  the  parish  council  for  depreciation,  but  such  compensation  shall  be 
assessed  in  accordance  with  the  provisions  of  the  Agricultural  Holdings  46  &  47  Vict. 
(England)  Act,  1883.  c.  61. 

(8.)  The  order  for  compulsory  hiring  may  apply,  with  the  prescribed 
adaptations,  such  of  the  provisions  of  the  Lands  Clauses  Acts  (including 
those  relating  to  the  acquisition  of  land  otherwise  than  by  agreement)  as 
appear  to  the  county  council  or  Local  Government  Board  sufficient  for 
carrying  into  effect  the  order,  and  for  the  protection  of  the  persons  interested 
in  the  land  and  of  the  parish  council. 

(9.)  Nothing  in  this  section  shall  authorise  the  compulsory  hiring  of  any 
mines  or  minerals,  or  confer  any  right  to  take,  sell,  or  carry  away  any 
gravel,  sand,  or  clay,  or  authorise  the  hiring  of  any  land  which  is  already 
owned  or  occupied  as  a  small  holding  within  the  meaning  of  the  Small  55  &  ."iC^Vict. 
Holdings  Act,  1892.  c.  31. 

(10.)  If  the  land  hired  under  this  section  shall  at  any  time  during  the 
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Adjustment 
of  property 
and  lia- 
bilities. 


52  &  53  Vict, 
c.  49. 


tenancy  thereof  by  the  parish  council  be  shown  to  the  satisfaction  of  the 
county  council  to  be  required  by  the  landlord  for  the  purpose  of  working 
and  getting  the  mines,  minerals,  or  surface  minerals  thereunder,  or  for  any 
road  or  work  to  be  used  in  connection  with  such  working  or  getting,  it  shall 
be  lawful  for  the  landlord  of  such  land  to  resume  possession  thereof  upon 
giving  to  the  parish  council  twelve  calendar  months'  previous  notice  in 
writing  of  his  intention  so  to  do,  and  upon  such  resumption  the  landlord 
shall  pay  to  the  parish  council  and  to  the  allotment  holders  of  the  land  for 
the  time  being  such  sum  by  way  of  compensation  for  the  loss  of  such  land 
for  the  purposes  of  allotments  as  may  be  agreed  upon  by  the  landlord  and 
the  parish  council,  or  in  default  of  such  agreement  as  may  be  awarded  by  a 
single  arbitrator  to  be  appointed  in  accordance  with  the  provisions  of  section 
three  of  the  Allotments  Act,  1887,  and  the  provisions  of  that  section  shall 
apply  to  such  arbitrator. 

The  word  "landlord"  in  this  subsection  means  the  person  for  the  time 
being  entitled  to  receive  the  rent  of  the  land  hired  by  the  parish  council. 

(11.)  The  Local  Government  Board  shall  annually  lay  before  Parliament 
a  report  of  any  proceedings  under  this  and  the  preceding  section. 

S.  68. — (1.)  Where  any  adjustment  is  required  for  the  purpose  of  this 
Act,  or  of  any  order,  or  thing  made  or  done  under  this  Act,  then,  if  the 
adjustment  is  not  otherwise  made,  the  authorities  interested  may  make 
agreements  for  the  purpose,  and  may  thereby  adjust  any  property,  income, 
debts,  liabilities,  and  expenses,  so  far  as  affected  by  this  Act,  or  such 
scheme,  order,  or  thing,  of  the  parties  to  the  agreement. 

(2.)  The  agreement  may  provide  for  the  transfer  or  retention  of  any  pro- 
perty, debts,  or  liabilities,  with  or  without  any  conditions,  and  for  the  joint 
use  of  any  property,  and  for  pajTnent  by  either  party  to  the  agreement  in 
respect  of  property,  debts,  and  liabilities  so  transferred  or  retained,  or  of 
such  joint  user,  and  in  respect  of  the  salary  or  remuneration  of  any  officer 
or  person,  and  that  either  by  way  of  an  annual  payment  or,  except  in  the 
case  of  a  salary  or  remuneration,  by  way  of  a  capital  sum,  or  of  a  terminable 
annuity  for  a  period  not  exceeding  that  allowed  by  the  Local  Government 
Board :  Provided  that  where  any  of  the  authorities  interested  is  a  board  of 
guardians,  any  such  agreement,  so  far  as  it  relates  to  the  joint  use  of  any 
property,  shall  be  subject  to  the  approval  of  the  Local  Government  Board. 

(3.)  In  default  of  any  agreement,  and  as  far  as  any  such  agreement  does 
not  extend,  such  adjustment  shall  be  referred  to  arbitration  in  accordance 
with  the  Arbitration  Act,  1889,  and  the  arbitrator  shall  have  power  to  dis- 
allow as  costs  in  the  arbitration  the  costs  of  any  witness  whom  he  considers 
to  have  been  called  unnecessarily,  and  any  other  costs  which  he  considers 
to  have  been  incurred  unnecessarily,  and  his  award  may  provide  for  any 
matter  for  which  an  agreement  might  have  provided. 

(4.)  Any  sum  required  to  be  paid  by  any  authority  for  the  purpose  of 
adjustment  may  be  paid  as  part  of  the  general  expenses  of  exercising  their 
duties  under  this  Act,  or  out  of  such  special  fund  as  the  authority,  with  the 
approval  of  the  Local  Government  Board,  direct,  and  if  it  is  a  capital  sum 
the  payment  thereof  shall  be  a  purpose  for  which  the  authority  may  borrow 
under  the  Acts  relating  to  such  authority,  on  the  security  of  all  or  any  of 
the  funds,  rates,  and  revenues  of  the  authority,  and  any  such  sum  may  be 
borrowed  without  the  consent  of  any  authority,  so  that  it  be  repaid  within 
such  period  as  the  Local  Government  Board  may  sanction. 

(5.)  Any  capital  sum  paid  to  any  authority  for  the  purpose  of  any  adjust- 
ment under  this  Act  shall  be  treated  as  capital,  and  applied,  with  the 
sanction  of  the  Local  Government  Board,  cither  in  the  repayment  of  debt 
or  for  any  other  purpose  for  which  capital  money  may  be  applied. 
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Part  I. — Acq^uisitioyi  of  Land.  53  &  54  Vict. 

0  70 

S.  20.  The  clauses  of  the  Lands  Clauses  Acts,  with  respect  to  the  purchase 


and  taking  of  lands  otherwise  than  by  agreement  shall  not,  except  to  the  Aoauisition  of 
extent  set  forth  in  the  Second  Schedule  to  this  Act,  apply  to  any  lands  taken  i_.-,i 
in  pursuance  of  this  part  of  this  Act,  but  save  as  aforesaid  the  said  Lands 
Clauses  Acts,  as  amended  by  the  provisions  contained  in  the  said  schedule, 
shall  regulate  and  apply  to  the  purchase  and  taking  of  lands,  and  shall  for 
that  purpose  be  deemed  to  form  part  of  this  part  of  this  Act  in  the  same 
manner  as  if  they  were  enacted  in  the  body  thereof ;  subject  to  the  pro- 
visions of  this  part  of  this  Act  and  to  the  provisions  following ;  that  is  to 
say, 

(i.)  This  part  of  this  Act  shall  authorise  the  taking  by  agreement  of  any 
lands  which  the  local  authority  may  require  for  the  purpose  of 
carrying  into  effect  the  scheme  authorised  by  any  confirming  Act, 
but  it  sliall  authorise  the  taking  by  the  exercise  of  any  compulsory 
powers  of  such  lands  only  as  are  proposed  by  the  scheme  in  the 
confirming  Act  to  be  taken  compiilsorily : 
(ii.)  In  the  construction  of  the  Lands  Glauses  Acts,  and  the  provisions  in 
the  Second  Schedule  to  this  Act,  this  part  of  this  Act  shall  be 
deemed  to  be  the  special  Act,  and  the  local  authority  shall  be 
deemed  to  be  the  promoters  of  the  undertaking ;  and  the  period 
after  which  the  powers  for  the  compulsory  purchase  or  taking  of 
lands  shall  not  be  exercised  shall  be  three  years  after  the  passing 
of  the  confirming  Act. 
S.  21. — (1.)  Whenever  the  compensation  payable  in  respect  of  any  lands  Special'pro- 
or  of  any  interests  in  any  lands  proposed  to  be  taken  compulsorily  in  pur-  vision  as  to 
suance  of  this  part  of  this  Act  requires  to  be  assessed —  componsation. 

(a)  the  estimate  of  the  value  of  such  lands  or  interests  shall  be  based 

upon  the  fair  market  value,  as  estimated  at  the  time  of  the  valua- 
tion being  made  of  such  lands,  and  of  the  several  interests  in  such 
lands,  due  regard  being  had  to  the  nature  and  then  condition  of 
the  property,  and  the  probable  duration  of  the  buildings  in  their 
existing  state,  and  to  the  state  of  repair  thereof,  without  any 
additional  allowance  in  respect  of  the  compulsory  purchase  of  an 
area  or  of  any  part  of  an  area  in  respect  of  which  an  official  repre- 
sentation has  been  made,  or  of  any  lands  included  in  a  scheme 
which,  in  the  opinion  of  the  arbitrator,  have  been  so  included  as 
falling  under  the  description  of  property  which  may  be  constituted 
an  unhealthy  area  under  this  part  of  this  Act ;  and 

(b)  in  such  estimate  any  addition  to  or  improvement  of  the  property 

made  after  the  date  of  the  publication  in  pursuance  of  this  part  of 
this  Act  of  an  advertisement  stating  the  fact  of  the  improvement 
scheme  haviiig  been  made  shall  not  (unless  such  addition  or  im- 
provement was  necessary  for  the  maintenance  of  the  property  in  a 
proper  state  of  repair)  be  included,  nor  in  the  case  of  any  interest 
acquired  after  the  said  date  shall  any  separate  estimate  of  the 
value  thereof  be  made  so  as  to  increase  the  amount  of  compensation 
to  be  paid  for  the  lands ;  and 

(2.)  On  the  occasion  of  assessing  the  compensation  payable  under  any 
improvement  scheme  in  respect  of  any  house  or  premises  situate  within  an 
unhealthj'  area  evidence  shall  be  receivable  by  the  arbitrator  to  prove — 

(1st)  that  the  rental  of  the  house  or  premises  was  enhanced  by  reason  of 
the  same  being  used  for  illegal  purposes  or  being  so  overcrowded  as 
to  be  dangerous  or  injurious  to  the  health  of  the  inmates ;  or 

(2ndly)  that  the  house  or  premises  are  in  such  a  condition  as  to  be  a 
nuisance  within  the  meaning  of  the  Acts  relating  to  nuisances,  or 
are  in  a  state  of  defective  sanitation,  or  are  not  in  reasonably  good 
repair ;  or 

(3rdly)  that  the  house  or  premises  are  unfit,  and  not  reasonably  capable 
of  being  made  fit,  for  human  habitation  ; 
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53  &  oi  Vict.  ^t^^>  if  the  arbitrator  is  satisfied  by  such  evidence,  then  the  compensation — 
Q  yO.  (^)  shall  in  the  first  case  so  far  as  it  is  based  on  rental  be  based  on  the 

rental  •which  would  have  been  obtainable  if  the  house  or  premises 

were  occupied  for  legal  purposes  and  only  by  the  number  of  persons 
whom  the  house  or  premises  were  under  all  the  circumstances  of 
the  case  fitted  to  accommodate  without  such  overcrowding  as  is 
dangerous  or  injurious  to  the  health  of  the  inmates  ;  and 

(b)  shall  in  the  second  case  be  the  amount  estimated  as  the  value  of  the 

house  or  premises  if  the  ntiisance  had  been  abated,  or  if  they  had 
been  put  into  a  sanitary  condition,  or  into  reasonably  good  repair, 
after  deducting  the  estimated  expense  of  abating  the  nuisance,  or 
putting  them  into  such  condition  or  repair,  as  the  case  may  be ; 
and 

(c)  shall  in  the  third  case  be  the  value  of  the  land,  and  of  the  materials 

of  the  buildings  thereon. 


Scheme  for 
area  compris- 
ing housee 
cloecd  by 
cloeing  order. 


ProviBioDS  as 
to  arbitration. 


Paet  n. 

S.  38. — (6.)  The  amount  of  such  compensation  [i.e.,  for  pulling  down  an 
obstructive  building],  and  also  the  amount  of  any  compensation  to  be  paid 
on  the  purchase  of  any  lands  under  this  section,  shall  in  case  of  difierence 
be  settled  by  arbitration  in  manner  provided  in  this  part  of  this  Act. 

(7.)  Where  the  local  authority  is  empowered  to  purchase  land  compul- 
sorily,  it  shall  not  be  competent  for  the  owner  of  a  house  or  manufactory 
to  insist  on  his  entire  holding  being  taken,  where  part  only  is  proposed  to 
be  taken  as  obstructive,  and  where  such  part  proposed  to  be  taken  can,  iu 
the  opinion  of  the  arbitrator  to  whom  the  question  of  disputed  compensation 
is  submitted,  be  severed  from  the  remainder  of  the  house  or  manufactory 
without  material  detriment  thereto,  provided  that  compensation  may  be 
awarded  in  respect  of  the  severance  of  the  part  so  proposed  to  be  taken  in 
addition  to  the  value  of  that  part. 

(8.)  Where  in  the  opinion  of  the  arbitrator  the  demolition  of  an  obstruc- 
tive building  adds  to  the  value  of  such  other  buildings  as  are  in  that  behalf 
mentioned  in  this  section,  the  arbitrator  shall  apportion  so  much  of  the 
compensation  to  be  paid  for  the  demolition  of  the  obstructive  building  as 
may  be  equal  to  the  increase  in  value  of  the  other  buildings  amongst  such 
other  buildings  respectively,  and  the  amount  apportioned  to  each  such 
other  building  in  respect  of  its  increase  in  value  by  reason  of  the  demolition 
of  such  obstructive  building  shall  be  deemed  to  be  private  improvement 
expenses  incurred  by  the  local  authority  in  respect  of  such  building,  and 
such  local  authority  may,  for  the  purpose  of  defraying  such  expenses,  make 
and  levy  improvement  rates  on  the  occupier  of  such  premises  accordingly ; 
and  the  provisions  of  the  Public  Health  Acts  relating  to  private  improve- 
ment expenses  and  to  private  improvement  rates,  shall  so  far  as  circum- 
stances admit,  apply  accordingly  in  the  same  manner  as  if  such  provisions 
were  incorporated  in  this  Act. 

(9.)  If  any  dispute  arises  between  the  owner  or  occupier  of  any  building 
(to  which  any  amount  may  be  apportioned  in  respect  of  private  improvement 
expenses)  and  the  arbitrator  by  whom  such  apportionment  is  made,  such 
dispute  shall  be  settled  by  two  justices  in  manner  provided  by  the  Lands 
Clauses  Acts,  in  cases  where  the  compensation  claimed  in  respect  of  lands 
does  not  exceed  fifty  pounds. 

S.  39.  [Where  a  scheme  for  reconstruction  and  taking  of  sites  of  houses 
has  been  sanctioned  by  the  Local  Government  Board]  the  amount  of  com- 
pensation shall,  in  case  of  difference,  be  settled  by  arbitration  iu  manner 
provided  by  this  part  of  this  Act. 


Settlement  of  Compensation, 

S.  41.  In  all  cases  in  which  the  amount  of  any  compensation  is,  in  pur- 
suance of  this  part  of  this  Act,  to  be  settled  by  arbitration,  the  following 
provisions  shall  have  effect ;  (namely,) 

(1.)  The  amount  of  compensation  shall  be  settled  by  an  arbitrator  to  be 
appointed  and  removable  by  the  Local  Government  Beard. 
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(2.)  In  settling  the  amount  of  any  compensation —  53  &  54  ViOT. 

(a)  The  estimate  of  the  value  of  the  dwelling-house  shall  be  based  on  c.  70. 

the  fair  market  value  as  estimated  at  the  time  of  the  valuation 

being  made  of  such  dwelling-house,  and  of  the  several  interests 
in  such  dwelling-house,  due  regard  being  had  to  the  nature  and 
then  condition  of  the  property  and  the  probable  duration  of  the 
buildings  in  their  existing  state,  and  to  the  state  of  repair 
thereof,  and  without  any  additional  allowance  in  respect  of 
compulsory  purchase  ;  and 

(b)  The  arbitrator  shall  have  regard  to  and  make  an  allowance  in 

respect  of  any  increased  value  which,  in  his  opinion,  will  be 
given  to  other  dwelling-houses  of  the  same  owner  by  the  altera- 
tion or  demolition  by  the  local  authority  of  any  buildings. 
(3.)  Evidence  shall  be  receivable  by  the  arbitrator  to  prove — 

(1st)  That  the  rental  of  the  dwelling-house  was  enhanced  by  reason  of 
the  same  being  used  for  illegal  purposes  or  being  so  overcrowded 
as  to  be  dangerous  or  injurious  to  the  health  of  the  inmates ;   or 

(2ndly)  That  the  dwelling-house  is  in  a  state  of  defective  sanitation,  or 
is  not  in  reasonably  good  repair ;  or 

(3rdly)  That  the  dwelling-house  is  unfit,  and  not  reasonably  capable  of 
being  made  fit,  for  human  habitation  ; 
and,  if  the  arbitrator  is  satisfied  by  such  evidence,  then  the  compensation— 

(a)  Shall  in  the  first  case  so  far  as  it  is  based  on  rental  be  based  on  the 

rental  which  would  have  been  obtainable  if  the  dwelling-house  was 
occupied  for  legal  purposes  and  only  by  the  number  of  persons 
whom  the  dwelling-house  was  under  all  the  circumstances  of  the 
case  fitted  to  accommodate  without  such  overcrowding  as  is  dan- 
gerous or  injurious  to  the  health  of  the  inmates;  and 

(b)  Shall  in  the  second  case  be  the  amount  estimated  as  the  value  of 

the  dwelling-house  if  it  had  been  put  into  a  sanitary  condition,  or 
into  reasonably  good  repair,  after  deducting  the  estimated  expense 
of  putting  it  into  such  condition  or  repair ;  and 

(c)  Shall  in  the  third  case  be  the  value  of  the  land,  and  of  the  materials  of 

the  buildings  thereon. 

(4.)  [On  payment  or  tender  of  compensation  owner  to  convey  or  local 
authority  to  execute  deed  poll  as  in  the  Lands  Clauses  Acts.] 

(5.)  Sections  thirty-two,  thirty-three,  thirty-five,  thirty-six,  and  thirty- 
seven  of  the  Lands  Clauses  Consolidation  Act,  1845,  shall  apply,  8  &  9  Vict, 
with  any  necessary  modifications,  to  an  arbitration  and  to  an  arbi-  c.  18. 
trator  appointed  under  this  part  of  this  Act. 

(6.)  The  arbitrator  may,  by  one  award,  settle  the  amount  or  amounts  of 
compensation  payable  in  respect  of  all  or  any  of  the  dwelling-houses 
included  in  one  or  more  order  or  orders  made  by  the  local  authority ; 
but  he  may,  and,  if  the  local  authority  request  him  so  to  do,  shall 
from  time  to  time  make  an  award  respecting  a  portion  only  of  the 
disputed  cases  brought  before  him. 

(7.)  In  the  event  of  the  death,  removal,  resignation,  or  incapacity,  refusal, 
or  neglect  to  act  of  any  arbitrator  before  he  shall  have  made  his 
award,  the  Local  Government  Board  may  appoint  another  arbitrator 
to  whom  all  documents  relating  to  the  matter  of  the  arbitration  which 
were  in  the  possession  of  the  former  arbitrator  shall  be  delivered. 

(8.)  The  arbitrator  may,  where  he  thinks  fit,  on  the  request  of  any  party 
by  whom  any  claim  has  been  made  before  him,  certify  the  amount 
of  the  costs  properly  incurred  by  such  party  in  relation  to  the  arbi- 
tration, and  the  amount  of  the  costs  so  certified  shall  be  paid  by  the 
local  authority. 

(9.)  The  arbitrator  shall  not  give  such  certificate  where  the  arbitrator  has 
awarded  the  same  or  a  less  sum  than  has  been  offered  by  the  local 
authority  in  respect  of  such  claim  before  the  appointment  of  the 
arbitrator,  and  need  not  give  such  certificate  to  any  party  where  he 
considers  that  such  party  neglected,  after  due  notice  from  the  local 
authority,  to  deliver  to  that  authority  a  statement  in  writing  within 
such  time,  and  containing  such  particulars  respecting  the  compensa- 
tion claimed,  as  would  have  enabled  the  local  authority  to  make  a 
proper  offer  of  compensation  to  such  party  before  the  appointment 
of  the  arbitrator. 
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53  &  oi  Vict.      (10.)  If  within  seven  days  after  demand  the  amount  so  certified  be  not 
c.  70.  paid  to  the  party  entitled  to  receive  the  same,  such  amount  shall 

■ ■ be  recoverable  as  a  debt  from  the  local  authority  with  interest  at 

the  rate  of  five  per  cent,  per  annum  for  any  time  during  which  the 
same  remains  unpaid  after  such  seven  days  as  aforesaid. 
(11.)  The  award  of  the  arbitrator  shall  be  final  and  binding  on  all  parties. 


Sect.  20.  SECOND  SCHEDULE. 

Pbotisions  with  Respect  to  the  Purchase  and  Taking  of  Lands  in 
England  otherwise  than  by  Agreement  and  otherwise  amending 
THE  Lands  Clauses  Acts. 

Deposit  of  Maps  and  Plans. 
[Local  authority  to  deposit  maps  and  schedules  of  lands  to  be  taken  com- 


pulsorily.] 


Appointment  of  Arbitrator. 


(4.)  After  such  deposit  at  the  ofiice  of  the  confirming  authority  as  afore- 
said, it  shall  be  lawful  for  the  confirming  authority,  upon  the  application  of 
the  local  authority,  to  appoint  an  arbitrator  between  the  local  authority  and 
the  persons  interested  in  such  of  the  scheduled  lands  or  lands  injuriously 
affected  by  the  execution  of  such  scheme,  so  far  as  compensation  for  the 
same  has  not  been  made  the  subject  of  agreement. 

Proceedings  on  Arbitration. 

45  &  46  Vict.  (5.)  Before  any  arbitrator  enters  upon  any  inquiry  he  shall,  in  the  presence 
c.  54,  Sch.  of  a  justice  of  the  peace,  make  and  subscribe  the  following  declaration ;  that 
(1.)  a-f.  is  to  say, 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the 
matters  referred  to  me  under  the  provisions  of  the  Housing  of  the  Working 
Classes  Act,  1890. 

A.  B. 

"  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when  made  ;  and  if  any 
arbitrator,  having  made  such  declaration,  wilfully  act  contrary  thereto,  he 
shall  be  guilty  of  a  misdemeanor. 

(6.)  As  soon  as  an  arbitrator  has  been  appointed  as  aforesaid,  the  confirm- 
ing authority  shall  deliver  to  him  the  maps  and  schedules  deposited  at  their 
office,  and  the  local  authority  shall  publish  once  in  each  of  three  successive 
weeks  the  following  particulars  : — 

(1.)  The  appointment  of  the  arbitrator  ;  and 

(2.)  The  deposit  at  the  office  of  the  local  authority  of  the  copies  of  such 

maps  and  schedules  as  aforesaid,  with  a  description  of  the  situation 

of  such  office,  and  a  statement  of  the  time  at  which  such  copies  may 

be  inspected  by  any  person  desirous  of  inspecting  the  same. 

42  &  43  Vict.        Such  publication  shall  be  made  not  only  by  advertisement,  but  also  by 

c.  (J3,  Sch.         placards  and  handbills  affixed  in  conspicuous  places  on  or  near  the  lands  to 

Art.  1.  be  taken,  and  also  by  leaving  a  notice  thereof  at  each  house  proposed  to  be 

taken,  and  also  by  sending  a  notice  thereof  by  post  to  the  persons  interested 

in  such  lands  as  owners  or  reputed  owners,  lessees  or  reputed  lessees,  so  far 

as  they  can  be  reasonably  ascertained. 

(7.^  In  every  case  in  which  compensation  is  payable  under  Part  I.  of  this 
Act,  oy  the  local  authority  to  any  claimant,  and  which  compensation  has  not 
been  made  the  subject  of  agreement  (in  this  Act  referred  to  as  "  a  disputed 
case"),  the  arbitrator  shall  ascertain  in  such  manner  as  he  thinks  most 
convenient  the  amount  of  compensation  demanded  by  the  claimant,  and  the 
amount  which  the  local  authority  may  be  wiUiug  to  pay;  and  after  hearing 
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all  such  parties  interested  in  each  disputed  case  as  may  appear  before  him  53  &  54  Vict. 
iit  a  time  and  place  of  which  notice  has  been  given  as  in  Part  I.  of  this  Act  o.  70. 

mentioned,  he  shall  proceed  to  decide  on  the  amount  of  compensation  to ■ 

which  he  may  consider  the  claimant  to  be  entitled  in  each  case. 

(8.)  The  arbitrator  shall  give  notice  to  the  claimants  in  disputed  cases  by 
causing  such  notice  to  be  published  or  otherwise  in  such  manner  as  he  thinks 
advisable,  of  a  time  and  place  at  which  the  diflerence  between  the  claimants 
and  the  local  authority  in  disputed  cases  as  to  the  amount  of  compensation 
to  be  paid  will  be  decided  by  the  arbitrator. 

(9.)  After  the  arbitrator  has  arrived  at  a  decision  on  all  the  disputed  cases 
brought  before  him  he  shall  make  an  award  under  his  hand  and  seal,  and 
such  award  shall  be  final,  and  be  binding  and  conclusive  (subject  to  the 
provisions  concerning  an  appeal  hereinafter  contained)  upon  all  persons 
whomsoever,  and  no  such  award  shall  be  set  aside  for  irregularity  in  matter 
of  form,  but  the  arbitrator  may  and,  if  the  local  authority  request  him  so  to 
do,  shall  from  time  to  time  make  an  award  respecting  a  portion  only  of  the 
disputed  cases  brought  before  him. 

(10.)  Such  award  as  aforesaid  shall  be  deposited  at  the  office  of  the  con- 
firming authority,  and  a  copy  thereof  shall  be  deposited  at  the  office  of  the 
local  authority,  and  the  local  authority  shall  thereupon  publish  once  in  each 
of  three  successive  weeks  notice  of  the  deposit  having  been  made  at  the  office 
of  the  local  authority  of  a  copy  of  the  award,  and  a  further  notice  requiring 
all  persons  claiming  to  have  any  right  to  or  interest  in  the  lands  (the  com- 
pensation to  be  paid  in  respect  of  which  is  ascertained  by  such  award)  to 
deliver  to  the  local  authority  on  or  before  a  day  to  be  named  in  such  notice 
(such  day  not  being  earlier  than  twenty-one  days  from  the  date  of  the  last 
publication  of  the  notice),  a  short  statement  in  writing  of  the  nature  of  such 
claim,  and  a  short  abstract  of  the  title  on  which  the  same  is  founded ;  and 
such  statement  and  abstract  shall  be  paid  for  by  the  local  authority.  Such 
abstract  of  title,  in  the  case  of  a  person  claiming  a  fee  simple  interest  in  the 
land,  shall  commence  twenty  years  previous  to  the  date  of  the  claim,  except 
there  has  been  an  absolute  conveyance  on  sale  within  twenty  years,  and 
more  than  ten  years  previous  to  the  claim  when  the  abstract  shall  commence 
with  such  conveyance. 

Special  Powers  of  Arbitration. 

(11.)  The  arbitrator  shall  have  the  same  power  of  apportioning  any  rent-  Power  of 
service  rentcharge,  chief  or  other  rent,  payment,  or  incumbrance,  or  any  arbitrator  aa 
rent  payable  in  respect  of  lands  comprised  in  a  lease,  as  two  justices  have  to  apportion- 
under  the  Lands  Clauses  Consolidatiou  Act,  1845.  ment. 

(12.)  Notwithstanding  anything  in  section  ninety-two  of  the  Lands  Clauses  Amendment 
Consolidation  Act,  1845,  the  arbitrator  may  determine  that  such  part  of  any  resnectin? 
house,  building,  or  manufactory  as  is  proposed  to  be  taken  by  the  local  severance  of 
authority  can  be  taken  without  material  damage  to  such  house,  building,  or  ^j.onp,fieg 
manufactory,  and  if  he  so  determine  may  award  compensation  in  respect  of  ^     ^ 
the  severance  of  the  part  so  proposed  to  be  taken,  in  addition  to  the  value  of  8  &  9  Vict. 
that  part,  and  thereupon  the  party  interested  shall  bo  required  to  sell  and  c.  18. 
convey  to  the  local  authority  such  part,  without  the'  local  authority  being 
obliged  to  purchase  the  greater  part  or  the  whole  of  such  house,  building,  or 
manufactory. 

The  local  authority,  or  any  person  interested,  if  dissatisfied  with  a  deter- 
mination under  this  enactment,  may,  in  manner  provided  with  respect  to 
appeals  to  a  jury  in  respect  of  compensation  for  land  by  this  schedrde,  submit 
the  question  of  whether  the  said  part  can  be  taken  without  material  damage, 
as  well  as  the  question  of  the  proper  amount  of  compensation,  to  a  jury ; 
and  the  notice  of  intention  to  appeal  shall  be  given  within  the  same  time  as 
notice  of  intention  to  appeal  against  the  amount  of  compensation  awarded 
is  required  to  be  given. 

(13.)  The  amount  of  purchase-money  or  compensation  to  be  paid  in  pur-  Omitted 
suance  of  section  one  hundred  and  twenty-four  of  the  Lands  Clauses  Con-  interests, 
solidation  Act,  1845,  in  respect  of  any  estate,  right,  or  interest  in  or  charge 
affecting  any  of  the  scheduled  lands  which  the  local  authority  have  through 
mistake  or  inadvertence  failed  or  omitted  duly  to  purchase  or  make  compen- 
sation for,  shall  be  awarded  by  the  arbitrator  and  be  paid,  in  like  manner,  as 
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53  &  54  Vict,  near  as  may  be,  as  the  same  would  have  been  awarded  and  paid  if  the  claim 
c.  70.  of  such  estate,  right  interest,  or  charge  had  been  delivered  to  the  arbitrator 

before  the  day  fixed  for  the  delivery  of  statements  of  claims. 

If  the  arbitrator  is  satisfied  that  the  failure  or  omission  to  purchase  the 
said  estate,  right,  interest,  or  charge,  arose  from  any  default  on  the  part 
either  of  the  claimant  or  of  the  local  authority,  he  may  direct  the  costs  to 
be  paid  by  the  party  so  in  default. 

Entry  on  Lands  on  making  Deposit. 

(24.)  Where  the  local  authority  are  desirous,  for  the  purposes  of  their 
works,  of  entering  upon  any  lands  before  they  would  be  entitled  to  enter 
thereon  under  the  provisions  hereinbefore  contained,  it  shall  be  lawful  for 
the  local  authority,  at  any  time  after  the  arbitrator  has  framed  his  award, 
upon  depositing  in  the  Bank  of  England  such  sum  as  the  arbitrator  may 
certify  to  be  in  his  opinion  the  j)roper  amount  to  be  so  deposited  in  respect 
of  any  lands  authorised  to  be  purchased  or  taken  by  the  local  authority,  and 
mentioned  in  such  award,  to  enter  upon  and  use  such  lands  for  the  purposes 
of  the  improvement  scheme  of  the  local  authority ;  and  the  arbitrator  shall^ 
upon  the  request  of  the  local  authority  at  any  time  after  he  has  framed  such 
award,  certify  under  his  hand  the  sum  which,  in  his  opinion,  should  be  so 
deposited  by  the  local  authority  in  respect  of  any  lands  mentioned  in  such 
award  before  they  enter  upon  and  use  the  same  as  aforesaid,  and  the  sum  to 
be  so  certified  shall  be  the  sum  or  the  amount  of  the  several  sums  set  forth 
in  such  award  as  the  sum  or  sums  to  be  paid  by  the  local  authority  in  respect 
of  such  lands,  or  such  greater  amount  as  to  the  arbitrator,  under  the  circum- 
stances of  the  case,  may  seem  proper;  and,  notwitnstanding  such  entry  as 
aforesaid,  all  proceedings  for  and  in  relation  to  the  completion  of  the  award, 
the  delivery  of  certificates,  and  other  proceedings  under  Part  I.  of  this  Act, 
shall  be  had,  and  payments  made,  as  if  such  entry  and  deposit  had  not  been 
made. 

ApiKal, 

(26.)  [Where  the  award  exceeds  one  thousand  pounds,  the  party  dis- 
satisfied may,  by  leave  of  the  court  or  a  judge,  have  the  amount  of  com- 
pensation settled  by  a  jury.] 

Costs  of  Arbitration. 

(28.)  The  salary  or  remuneration,  travelling,  and  other  expenses  of  the 
arbitrator,  and  all  costs,  charges,  and  expenses  (if  any)  which  may  be  in- 
curred by  the  confirming  authority  in  carrying  the  provisions  of  Part  I.  of 
this  Act  into  execution,  shall,  after  the  amount  thereof  shall  have  been 
certified  under  this  article,  be  paid  by  the  local  authority ;  and  the  amount 
of  such  costs,  charges,  and  expenses  shall  from  time  to  time  be  certified  by 
the  confirming  authority  after  first  hearing  any  objections  that  may  be 
made  to  the  reasonableness  of  any  such  costs,  charges,  and  expenses  by  or 
on  behalf  of  the  local  authority ;  and  every  certificate  of  the  said  confirm- 
ing authority  certifying  the  amount  of  such  costs,  charges,  and  expenses 
shall  be  taken  as  proof  in  all  proceedings  at  law  or  in  equity  of  the  amount 
of  such  respective  costs,  charges,  and  expenses,  and  the  amount  so  certified 
shall  be  a  debt  due  from  the  local  authority  to  the  Crown,  and  shall  be 
recoverable  accordingly. 

Further,  any  such  certificate  may  be  made  a  rule  of  a  superior  court  ou 
the  application  of  any  party  named  therein,  and  may  be  enforced  accord- 
ingly. 

(29.)— (1.)  It  shall  be  lawful  for  the  arbitrator,  where  he  thinks  fit,  upon 
the  request  of  any  party  by  whom  any  claim  has  been  made  before  him,  to 
certify  the  amount  of  the  costs  properly  incurred  by  such  party  in  relation 
to  the  arbitration,  and  the  amount  of  the  costs  so  certified  shall  be  paid  by 
the  local  authority ; 

Provided  that — ■ 

(a)  The  arliitrator  shall  not  be  required  to  certify  the  amount  of  costs  in 
any  case  where  ho  considers  such  costs  are  not  properly  payable 
by  the  local  authority  ; 
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(b)  The  arbitrator  shall  not  be  required  to  certify  the  amount  of  costs  53  &  54  Vict. 

incurred  by  any  party  in  relation  to  the  arljitration,  in  any  case  c.  70. 

where  he  considers  that  such  party  neglected,  after  due  notice 

from  the  local  authority,  to  deliver  to  that  authority  a  statement 
in  writing  within  such  time,  and  containing  such  particulars 
respecting  the  compensation  claimed,  as  would  have  enabled  the 
local  authority  to  make  a  proper  offer  of  compensation  to  such 
party  before  the  appointment  of  the  arbitrator. 

(c)  No  certificate  shall  be  given  where  the  arbitrator  has  awarded  the 

same  or  a  less  sum  than  has  been  offered  by  the  local  authority  in 
respect  of  the  claim  before  the  appointment  of  the  arbitrator. 
(2.)  If  within  seven  days  after  demand  the  amount  certified  be  not  paid 

to  the  party  entitled  to  receive  the  same,  such  amount  shall  bo  recoverable 

as  a  debt  from  the  local  authority  with  interest  at  the  rate  of  live  per  cent. 

per  annum  for  any  time  during  which  the  same  remains  unpaid  after  such 

seven  days  as  aforesaid. 


Miscellaneous. 

(30.)  The  arbitrator  may  call  for  the  production  of  any  documents  in  the 
possession  or  power  of  the  local  authority,  or  of  any  party  making  any 
claim  under  the  provisions  of  Part  I.  of  tliis  Act,  which  such  arbitrator 
may  think  necessary  for  determining  any  question  or  matter  to  be  deter- 
mined by  him  under  Part  I.  of  this  Act,  and  may  examine  any  such  party 
and  his  witnesses,  and  the  witnesses  for  the  local  authority,  on  oath,  and 
administer  the  oaths  necessary  for  that  purpose. 

(31.)  If  any  arbitrator  appointed  in  pursuance  of  Part  I.  of  this  Act  die, 
or  refuse,  decline,  or  become  incapable  to  act,  the  confirming  authority 
may  appoint  an  arbitrator  in  his  place,  who  shall  have  the  same  powers 
and  authorities  as  the  arbitrator  first  appointed  ;  and  upon  the  appoint- 
ment of  any  arbitrator  in  the  place  of  an  arbitrator  dying,  or  refusing, 
declining,  or  becoming  incapable  to  act,  all  the  documents  relating  to  the 
matter  of  the  arbitration  whicla  were  in  the  possession  of  such  arbitrator 
shall  be  delivered  to  the  arbitrator  appointed  in  his  place,  and  the  local 
authority  shall  publish  notice  of  such  appointment  in  the  London  Gazette. 

(32.)  All  notices  required  by  this  schedule  to  be  published  shall  be  pub- 
lished in  some  one  and  the  same  newspaper  circulating  within  the  juris- 
diction of  the  local  authority,  and  where  no  other  form  of  service  is 
prescribed  all  notices  required  to  be  served  or  given  by  the  local  authority 
under  this  schedule  or  otherwise  upon  any  persons  interested  in  or  entitled 
to  sell  lands  shall  be  served  in  manner  in  which  notices  of  lands  proposed 
to  be  taken  compulsorily  for  the  purpose  of  an  improvement  scheme  are 
directed  by  Part  I.  of  this  Act  to  be  served  upon  owners  or  reputed  owners, 
lessees  or  reputed  lessees,  and  occupiers. 
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63  &  64  Vict.  c.  59. 

An  Act  to  amend  Part  III.  of  the  Housing  of  the  Workiwj  Classes  Act,  63  &  Gi  Vict. 
1890.  [Sif/i  ^«^'fsi!,  1900.]  C.50. 

1.  Where  any  council,  other  than  a  rural  district  council,  have  adopted  Exercise  of 
Part  Three  of  the  Housing  of  the  Working  Classes  Act,  1890  (in  this  Act  powers  out- 
referred  to  as  "  the  principal  Act"),  they  may,  for  supplying  the  needs  of  aide  district, 
their  district,  establish  or  acquire  lodging-houses  for  the  working  classes 
under  that  Part  outside  their  district. 
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63  &  64  Vict. 
c.  59.; 

Adoption  of 
Part  Three 
of  Act  by 
rural  district 
council. 

53  &  54  Vict, 
e.  70. 


Arbitration 
as  to  acquisi- 
tion of  land. 


2. — (1.)  The  council  of  any  rural  district  may,  with  the  consent  of  the 
county  council,  adopt  Part  Three  of  the  principal  Act,  either  for  the  whole 
of  their  district  or  for  any  contributory  place  or  places  therein. 

(2.)  In  giving  or  withholding  their  consent  under  this  section,  the 
county-council  shall  have  regard — 

(a)  to  the  area  for  which  it  is  proposed  to  adopt  the  said  Part ;  and 

(b)  to  the  necessity  for  accommodation  for  the  housing  of  the  working 

classes  in  that  area  ;  and 

(c)  to  the  probability  of  such  accommodation  being  provided  without 

the  adoption  of  the  said  Part ;  and 

(d)  to  the  liability  which  will  be  incurred   by  the  rates,  and  to  the 

question  whether  it  is,  under  all  the  circumstances,  prudent  for 
the  district  council  to  adopt  the  said  Part. 
7.  Where  land  is  acquired  under  Part  III.  of  the  principal  Act  otherwise 
than  by  agreement,  any  question  as  to  the  amount  of  compensation  which 
may  arise  shall  in  default  of  agreement  be  determined  by  a  single  arbitrator 
to  be  appointed  and  removable  by  the  Local  Government  Board,  and  sub- 
sections (5),  (7),  (8),  (10),  and  (11)  of  section  forty-one  of  the  Act  shall  apply 
as  in  the  case  of  an  arbitration  under  that  section.  Provided  that  in  the 
case  of  a  council  in  London  a  Secretary  of  State  shall  be  substituted  for 
the  Local  Government  Board. 


SCHEDULE. 
Eepeai.. 


Session  and  Chapter. 

Short  Title. 

Extent  of  Eepeai. 

53  &  54  Vict.  c.  70 

The     Housing 

of 

the 

The  proviso  to  section  fifty- 

Working 

Classes 

Act, 

four. 

1890. 

Section  fifty-five. 

In  section  sixty-five,  the 
words  from  "  and  save 
where "  to  "  bear  such 
expenses,"  and  the  words 
"  at  the  time  of  the  publi- 
cation of  the  certificate  " 
and  "  who  publish  the 
same," 

3  Kdw.  7, 
c.  39. 


'i'raiiBfer  of 
powers  and 
diilicH  (if 
I  fume  Office 
to  Locnl 
♦  luvcrnm'iit 
Moanl. 


HOUSING  OF   THE   WORKING  CLASSES   ACT,   1903. 

3  Edw.  7,  c.  39. 

All  Act  to  amend  the  Law  relating  to  the  Housing  of  the  Worhing  Classes. 

[Uth  August,  ]  903.] 

2. — (1.)  His  Majesty  may  by  Order  in  Council  assign  to  the  Local 
Government  Board  any  powers  and  duties  of  the  Secretary  of  State  under 
tlie  1  lousing  Acts,  or  under  any  scheme  made  in  pursuance  of  those  Acts, 
and  tlie  powers  of  the  Secretary  of  State  under  any  local  Act,  so  far  as  they 
relate  to  the  housing  of  the  working  classes,  and  any  such  powers  and  duties 
so  assigned  shall  become  powers  and  duties  of  the  Local  Government 
Jioard. 
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16.  The  Secretary  of  State  shall  bo  substituted  for  the  Local  Government      o  Edw.  7, 
Board  in  the  application  to  the  administrative  county  of  London  of  the  c.  31. 

provisions  of  the  Schedule  to  this  Act  and  of  the  provisions  of  this  Act 

which  require  the  consent  of  the  Local  Government  Board  to  the  exorcise  Substitution 
of  additional  powers  given  to  a  local  authority  by  this  Act  in  connection  of  Socretury 
with  the  provision  of  dwelling  accommodation  or  lodging-houses,  until  the  of  State  for 
powers  and  duties  of  the  Secretary  of  State  under  those  provisions  are  Local 
transferred  to  the  Local  Government  Board  in  pursuance  of  this  Act.  Governmcut 

Board. 
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57  &  58  Vict.  c.  ccxiii. 

S.  15.  [In  any  case  where  the  council  make  it  a  condition  of  their  sane-  57  &  58  Vict. 
tion  to  a  new  street  or  way  that  it  shall  be  throughout  or  in  any  part  of  a       o.  ccxiu. 

greater  width  than  forty  feet ;  or  determine  that  the  prescribed  distance  

from  the  centre  of  the  roadway  shall  be  greater  than  twenty ^feet] ;  the  Width  of  now 
council  shall  be  liable  to  pay  to  the  owner  of  land  or  buildings  required  for  streets, 
such  greater  width  or  such  greater  prescribed  distance  compensation  for 
the  loss  or  injury  (if  any)  sustained  by  him  by  such  requirement.     The 
amount  of  such  compensation,  if  not  agreed  within  two  months  from  the 
time  of  such  condition  being  made  or  determination  arrived  at,  may  (unless 
the  council  waive  the  condition  or  determination)  be  recovered  in  a  summary 
manner,  except  where  the  amount  of  compensation  claimed  exceeds  fifty 
pounds,  in  which  case  the  amount  thereof  shall  be  settled  by  arbitration, 
according  to  the  provisions  contained  in  the  Lands  Clauses  Acts,  which 
are  applicable  where  questions  of  disputed  compensation  are  authorised  or 
required  to  be  settled  by  arbitration,  and  for  that  purpose  those  Acts,  so  far 
as  applicable,  shall  be  deemed  to  be  incorporated  with  this  Act. 
****** 

For  the  purpose  of  this  section,  the  expression  "  owner  "  has  the  same 
meaning  as  in  the  Lands  Clauses  Acts. 

S.  23. — (1.)  In  case  any  building  or  structure  which  shall  in  any  part  Projecting 
thereof  project  beyond  the  general  line  of  buildings  in  a  street,  or  beyond  buildings, 
the  front  of  the  building,  wall,  or  railing  on  either  side  thereof,  shall  at 
any  time  be  taken  down  to  an  extent  exceeding  one-half  of  the  cubical 
extent  of  such  building  or  structure,  or  shall  be  destroyed  by  fire  or  other 
casualty,  or  demolished,  pulled  down,  or  removed  from  any  other  cause,  to 
the  extent  aforesaid,  it  shall  be  lawful  for  the  council  to  require  the  same 
building  or  structure,  or  any  new  building  or  structure  proposed  to  bo 
erected  on  the  site,  or  any  part  of  the  site  thereof,  to  be  set  back  to  such  a 
line  and  in  such  a  manner  as  the  council  shall  direct. 

(2.)  The  council  shall  make  compensation  to  the  owner  of  such  building 
for  any  damage  and  expenses  which  he  may  sustain  and  incur  thereby,  and 
the  amount  of  such  compensation,  if  not  agreed  between  the  council  and 
the  parties  concerned,  shall  be  recovered  in  a  summary  manner,  except 
where  the  amount  of  compensation  claimed  exceeds  fifty  pounds,  in  which 
case  the  amount  thereof  shall  be  settled  by  arbitration,  according  to  the 
provisions  contained  in  the  Lands  Clauses  Acts,  which  are  applicable 
where  questions  of  disputed  compensation  are  authorised  or  required  to  be 
settled  by  arbitration,  and  for  that  purpose  those  Acts,  so  far  as  applicable, 
shall  be  deemed  to  be  incorporated  with  this  Act.  For  the  purpose  of  this 
section  the  expression  "  owner  "  has  the  same  meaning  as  in  the  Lands 
Clauses  Acts. 

S.  91. — (1.)  In  all  cases  not  specially  provided  for  by  this  Act,  where  a  Settlement  of 
difference  arises  between  a  building  owner  and  adjoining  owner,  in  respect  difference 
of  any  matter  arising  with  reference  to  any  work  to  which  any  notice  given  between 
under  this  part  of  this  Act  relates,  unless  both  parties  concur  in  the  appoint-  building  and 
meut  of  one  surveyor  they  shall  each  appoint  a  surveyor,  and  the  two  sur-  adjoining 
veyors  so  appointed  shall  select  a  third  surveyor,  and  such  one  surveyor  or  owner. 
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'57  &  58  YiCT.  three  surveyors  or  any  two  of  them  shall  settle  any  matter  from  time  to 
1    c.  ccxin.       time  dm-ing  the  continuance  of  any  work  to  which  the  notice  relates,  in 

dispute  between  such  building  and  adjoining  owner,  with  power  by  his  or 

their  award  to  determine  the  right  to  do  and  the  time  and  manner  of  doing 
any  work,  and  generally  any  other  matter  arising  out  of  or  incidental  to 
such  difference ;  but  any  time  so  appointed  for  doing  any  work  shall  not, 
imless  otherwise  agreed,  commence  until  after  the  expiration  of  the  period 
by  this  part  of  this  Act  prescribed  for  the  notice  in  the  particular  case. 

(2.)  Any  award  given  by  such  one  surveyor,  or  by  such  three  surveyors, 
or  b}'  any  two  of  them,  shall  be  conclusive  and  shall  not  be  questioned  in  any 
court  with  this  exception,  that  either  of  the  parties  to  the  difference  may 
appeal  therefrom  to  the  county  court  within  fourteen  days  from  the  date  of 
the  delivery  of  the  award :  and  the  county  court  may,  subject  as  hereafter 
in  this  section  mentioned,  rescind  the  award  or  modify  it  in  such  manner 
as  it  thinks  just. 

(3.)  If  either  party  to  the  difference  make  default  in  appointing  a  surveyor 
for  ten  days  after  notice  has  been  served  on  him  by  the  other  party  to  make 
such  appointment,  the  party  giving  the  notice  may  make  the  appointment 
in  the  place  of  the  party  so  making  default. 

(4.)  The  costs  incurred  in  making  or  obtaining  the  award  shall  be  paid  by 
such  party  as  the  surveyor  or  surveyors  determine. 

(5.)  If  the  appellant  from  any  such  award  on  appearing  before  the  county 
court,  declare  his  unwillingness  to  have  the  matter  decided  by  that  court, 
and  prove  to  the  satisfaction  of  the  judge  of  that  court  that  in  the  event  of 
the  matter  being  decided  against  him,  he  will  be  liable  to  pay  a  sum,  exclu- 
sive of  costs,  exceeding  fifty  pounds,  and  gives  security  to  be  approved  by 
the  judge  duly  to  prosecute  his  appeal  and  to  abide  the  event  thereof,  all 
proceedings  in  the  county  court  shall  thereupon  be  stayed,  and  the  appellant 
may  bring  an  action  in  the  High  Com't  against  the  other  party  to  the 
difference. 

(6.)  The  plaintiff  in  such  action  shall  deliver  to  the  defendants  an  issue 
whereby  the  matters  in  difference  between  them  may  be  tried,  and  the  form 
of  such  issue  in  case  of  dispute,  or  in  case  of  the  non-appearance  of  the 
defendant,  shall  be  settled  by  the  High  Court ;  and  such  action  shaU  be 
prosecuted  and  issue  tried  in  the  same  manner  and  subject  to  the  same 
incidents  in  and  subject  to  which  actions  are  prosecuted  and  issues  tried  in 
other  cases,  within  the  jurisdiction  of  the  High  Court,  or  as  near  thereto 
as  circumstances  admit. 

(7.)  If  the  parties  to  any  such  action  agree  as  to  the  facts,  a  special  case 
may  be  stated  for  the  opinion  of  the  High  Court,  and  any  case  so  stated  may 
be  brought  before  the  court  in  like  manner  and  subject  to  the  same  incidents 
in  and  subject  to  which  other  special  cases  are  brought  before  such  court  oi' 
as  near  thereto  as  circumstances  admit,  and  any  costs  that  may  have  been 
incurred  in  the  county  court  by  the  parties  to  such  action  as  is  mentioned 
in  this  section,  shall  be  deemed  to  be  costs  incm'red  in  such  action  and  be 
payable  accordingly. 

(8.)  Where  both  parties  to  the  difference  have  concurred  in  the  appoint- 
ment of  one  surveyor  for  the  settlement  t)f  such  difference,  then  if  such 
surveyor  refuse  or  for  seven  days  neglect  to  act,  or  die  or  become  incapable 
to  act  before  he  has  made  his  award,  the  matters  in  dispute  shall  be 
determined  in  the  same  manner  as  if  such  single  surveyor  had  not  been 
appointed. 

(9.)  Where  each  party  to  the  difference  has  appointed  a  surveyor  for  the 
settlement  of  the  difference,  and  a  third  surveyor  has  been  selected,  then  if 
such  third  survej'or  refuse  or  for  seven  days  neglect  to  act,  or  before  such 
difference  is  settled  die  or  become  incapable  to  act,  the  two  surveyors  shall 
forthwith  select  another  third  surveyor  in  his  place ;  and  every  third 
surveyor  so  selected  as  last  aforesaid  shall  have  the  same  powers  and 
authorities  as  were  vested  in  his  predecessor. 

(10.)  Where  each  party  to  the  difference  has  appointed  a  surveyor  for  the 
settlement  of  the  difference,  then  if  the  two  surveyors  so  appointed  refuse,  or 
for  seven  days  after  request  of  cither  party  neglect  to  select  a  third  surveyor, 
or  another  third  surveyor  in  the  event  of  the  refusal  or  neglect  to  act,  death 
or  incapacity  of  the  third  surveyor  for  the  time  being,  a  Secretary  of  State 
may,  on  the  application  of  cither  party,  select  some  fit  person  to  act  as  third 
surveyor ;  and  every  surveyor  so  selected  shall  have  the  same  powers  and 
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authorities  as  if  he  had  been  selected  by  the  two  surveyors  appointed  by  the  57  &  58  Vict. 
parties.  c.  ccxiii. 

(11.)  Where  each  party  to  the  difference  has  appointed  a  surveyor  for  the  

settlement  of  the  dilferenco,  then,  if  before  such  difference  is  settled,  either 
surveyor  so  appointed  die  or  become  incapable  to  act,  the  party  by  whom 
such  surveyor  was  appointed  may  appoint  in  writing  some  other  surveyor  to 
act  in  his  place,  and  if  for  the  space  of  seven  days  after  notice  served  on  him 
by  the  other  party  for  that  purpose  he  fail  to  do  so,  the  other  surveyor  may 
proceed  ex  parte,  and  the  decision  of  such  other  surveyor  shall  be  as  effectual 
as  if  he  had  been  a  single  surveyor  in  whose  appointment  both  parties  had 
concurred ;  and  every  surveyor  so  to  be  substituted  as  aforesaid  shall  have 
the  same  powers  and  authorities  as  were  vested  in  the  former  surveyor  at 
the  time  of  his  death  or  disability  as  aforesaid. 

(12.)  Where  each  party  to  the  difference  has  appointed  a  surveyor  for  the 
settlement  of  the  difference,  then  if  either  of  the  surveyors  refuse  or  for  seven 
days  neglect  to  act,  the  other  surveyor  may  proceed  ex  parte,  and  the  decision 
of  such  other  surveyor  shall  be  as  effectual  as  if  he  had  been  a  single  surveyor 
in  whose  appointment  both  parties  had  concurred. 

S.  lOG.  [By  this  section  it  is  provided  that  if  the  district  surveyor  certifies  Dangerous 
that  a  structure  is  in  a  dangerous  state,  the  council  (or  in  the  case  of  the  structures. 
City  the  Commissioners  of  Sewers,  see  sect.  104)]  may  cause  the  same  to  be 
shored  up,  or  otherwise  secured,  and  a  proper  hoard  or  fence  to  be  put  up 
for  the  protection  of  the  passengers,  and  shall  cause  notice  to  be  served  on 
the  owner  or  occupier  of  the  structure,  requiring  him  forthwith  to  take 
down,  secure,  or  repair  the  same,  as  the  case  requires. 

S.  107. — (1.)  If  the  owner  or  occupier  on  whom  the  notice  is  served  fail  to 
■comply  as  speedily  as  the  nature  of  the  case  permits  with  the  notice,  a  petty 
sessional  court,  on  complaint  by  the  council,  may  order  the  owner  to  take 
down,  repair,  or  otherwise  secure,  to  the  satisfaction  of  the  district  surveyor, 
the  structure,  or  such  part  thereof  as  appears  to  the  court  to  be  in  a  dan- 
gerous state,  within  a  time  to  be  fixed  by  the  order ;  and  if  the  same  be  not 
taken  down,  repaired,  or  otherwise  secured,  within  the  time  so  limited,  the 
council  may,  with  all  convenient  speed,  cause  all  or  so  much  of  the  structure 
as  is  in  a  dangerous  condition  to  be  taken  down,  repaired  or  otherwise 
secured  in  such  manner  as  may  be  requisite. 

Provided  that  if  the  owner  of  the  structure  dispute  the  necessity  of  any  of 
the  requisitions  comprised  in  the  notice,  he  may,  by  notice  in  writing  to  the 
council,  within  seven  days  from  the  service  of  the  notice  upon  himself, 
require  that  the  subject  shall  be  referred  to  arbitration. 

(2.)  In  case  the  owner  require  arbitration,  he  may,  at  the  time  of  giving 
notice,  appoint  an  independent  surveyor  to  report  on  the  condition  of  the 
structure,  in  conjunction  with  the  district  surveyor,  within  seven  days  of  the 
receipt  by  the  council  of  the  notice  of  appointment  of  the  owner's  surveyor ; 
and  all  questions  of  fact  or  matters  in  dispute  which  cannot  be  agreed 
between  the  owner's  surveyor  and  the  district  surveyor,  shall  be  referred 
for  final  decision  to  a  third  surveyor,  who  shall  (before  the  owner's  surveyor 
and  the  district  surveyor  enter  upon  the  discussion  of  the  question  in  dispute) 
have  been  appointed  to  act  as  arbitrator  by  such  two  surveyors,  or,  in  the 
event  of  their  disagreeing,  by  a  petty  sessional  court ;  on  the  application 
of  either  of  them  such  arbitrator  shall  make  his  award  within  fourteen 
days. 

(3.)  The  notice  served  by  the  council  shall  be  discharged,  amended,  or 
confirmed,  in  accordance  with  the  decision  of  the  two  surveyors,  or  the 
arbitrator,  as  the  case  may  be. 

(4.)  Unless  the  arbitrator  otherwise  direct,  the  costs  of  and  incident  to 
the  determination  by  the  two  surveyors,  or  the  arbitrator  of  the  question 
in  dispute,  shall  be  borne  and  paid,  in  the  event  of  such  determination 
being  adverse  to  the  contention  of  the  district  surveyor,  by  the  council ;  or, 
in  the  event  of  such  determination  being  adverse  to  the  contention  of  the 
owner's  surveyor,  by  the  owner. 

S,  108.  Notwithstanding  any  such  notice  requiring  arbitration  as  afore- 
said, a  petty  sessional  court,  on  complaint  by  the  council,  may,  if  of 
opinion  that  the  structure  is  in  such  a  dangerous  condition  as  to  require 
immediate  treatment,  make  any  order  which  such  court  may  think  fit 
with  respect  to  the  taking  down,  repairing,  or  otherwise  securing  the 
structure. 
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57  &  58  Vict.      S.  173.  Where  it  is  by  any  provision  of  this  Act  declared  that  expenses 
0.  ccxni.       are  to  be  borne  by  or  may  be  recovered  from  the  owner  of  any  premises 

(including  under  the  term  "owner"  the  adjoining  and  building  owners 

Payment  of      respectively),  the  following  rules  shall  he  observed  with   respect  to  the 
expenses  by      payment  of  those  expenses  : — 

owners.  (2.)  If  there  are  successive  owners,  each  of  them  shall  be  liable  to  contri- 

bute to  the  expenses  in  proportion  to  his  interest. 
(3.)  Any  difierence  arising  as  to  the  amount  of  contribution  shall  be  decided 

by  arbitration. 
(4.)  If  some  of  the  owners  liable  to  contribution  cannot  be  found,  the 
deficiency  so  arising  shall  be  divided  amongst  the  owners  who  can 
be  found. 


THE  COAL  MINES  REGULATION  ACT,  1887. 

50  &  51  Vict.  c.  58. 

50  &  51  Vict.      S.  47.  With  respect  to  arbitrations  under  this  Act,  the  following  pro- 
c.  58.  visions  shall  have  efiect : — 

(1.)  The  parties  to  the  arbitration  are  in  this  section  deemed  to  be  the 

owner,  agent  or  manager  of  the  mine  on  the  one  hand,  and  the 
inspector  of  mines  (on  behalf  of  the  Secretary  of  State)  on  the  other, 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  fourteen  days  after 
the  date  of  the  reference,  appoint  an  arbitrator. 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  under  this  Act  who  is 
employed  in,  or  in  the  management  of,  or  is  interested  in  the  mine 
to  which  the  arbitration  relates. 

(4.)  The  appointment  of  an  arbitrator  under  this  section  shall  be  iu 
writing,  and  notice  of  the  appointment  shall  be  forthwith  sent  to 
the  other  party  to  the  arbitration,  and  shall  not  be  revoked  without 
the  consent  of  that  party. 

(5.)  The  death,  removal  or  other  change  in  any  of  the  parties  to  the 
arbitration  shall  not  aSect  the  proceedings  under  this  section. 

(6.)  If  within  the  said  fourteen  days  either  of  the  parties  fail  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the  other  party  may 
proceed  to  hear  and  determine  the  matter  in  difierence,  and  in  that 
case  the  award  of  the  single  arbitrator  shall  be  final. 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by  either 
party  dies,  or  becomes  incapable  to  act,  or  for  seven  days  refuses  or 
neglects  to  act,  the  party  by  whom  such  arbitrator  was  appointed 
may  appoint  some  other  person  to  act  in  his  place ;  and  if  he  fails 
to  do  so  within  seven  days  after  notice  in  writing  from  the  other 
party  for  that  purpose,  the  remaining  arbitrator  may  proceed  to 
hear  and  determine  the  matter  in  difference,  and  in  that  case  the 
award  of  the  single  arbitrator  shall  be  final. 

(8.)  In  cither  of  the  foregoing  cases,  where  an  arbitrator  is  empowered 
to  act  singly  on  one  of  the  parties  failing  to  appoint,  the  party  so 
failing  may,  before  the  single  arbitrator  has  actually  proceeded  iu 
the  arbitration,  appoint  an  arbitrator,  who  shall  then  act  as  if  no 
failure  had  occurred. 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  within 
such  extended  time  (if  any)  as  may  have  been  appointed  for  that 
purpose  by  both  arbitrators  under  their  hands,  the  matter  in 
difference  shall  be  determined  by  the  umpire  appointed  as  herein- 
after mentioned. 

(10.)  The  arl)itrators,  before  they  enter  on  the  matter  referred  to  them, 
shall  appoint  by  writing  under  their  hands  au  umpire  to  decide  on 
points  on  which  they  may  differ. 
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(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting  before  lie  has  50  &  51  Vict. 
made  his  award  or  refuses  to  make  his  award  within  a  reasonable  c.  08. 

time  after  the  matter  has  been  brought  within  his  cognizance,  the  

persons  or  person  who  appointed  such  umpire  shall   forthwith 
appoint  another  umpire  in  his  place. 

(12.)  If  the  arbitrators  refuse  or  fail  or  for  seven  days  after  the  request 
of  either  party,  neglect  to  appoint  an  umpire,  then,  on  the  applica- 
tion of  either  party,  an  umpire  may  be  appointed  by  the  chairman 
of  the  General  or  Quarter  Sessions  of  the  Peace  within  the  juris- 
diction of  which  the  mine  or  any  shaft  of  the  mine  is  situate. 

(13.)  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall 
be  final. 

(14.)  If  a  single  arbitrator  fails  to  make  his  award  within  twenty-one 
days  after  the  day  on  which  he  was  appointed,  the  party  who 
appointed  him  may  appoint  another  arbitrator  to  act  in  his  place. 

(15.)  Arrangements  shall,  whenever  practicable,  be  made  for  the  matter 
in  difference  being  heard  at  the  same  time  before  the  arbitrators 
and  the  umpire. 

(16.)  The  arbitrators  and  the  umpire,  or  any  of  them,  may  examine  the 
parties  and  their  witnesses  on  oath,  and  may  also  consult  any 
counsel,  engineer,  or  scientific  person  whom  they  may  think  it 
convenient  to  consult. 

(17.)  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State,  and  together  with 
the  costs  of  the  arbitration  and  award  shall  be  paid  by  the  parties 
or  one  of  them  according  as  the  award  may  direct.  Such  costs 
may  be  taxed  by  a  master  of  one  of  Her  Majesty's  Superior  Courts 
who,  on  the  written  application  of  either  of  the  parties,  shall 
ascertain  and  certify  the  proper  amount  thereof.  The  amount,  if 
any,  payable  by  the  Secretary  of  State,  shall  be  paid  as  part  of  the 
expenses  of  inspectors  under  this  Act.  The  amount,  if  any, 
payable  by  the  owner,  agent,  or  manager,  may,  in  the  event  of 
non-payment,  be  recovered  in  the  same  manner  as  fines  under  this 
Act. 

(18.)  Every  person  who  is  appointed  an  arbitrator  under  this  section 
shall  bo  a  practical  mining  engineer  or  a  person  accustomed  to  the 
working  of  mines,  and  every  person  who  is  appointed  an  umpire 
under  this  section  shall  be  a  county  court  judge,  a  police  or 
stipendiary  magistrate,  a  recorder  of  a  borough,  or  a  registrar  of  a 
county  court,  but  when  an  award  has  been  made  under  this  section, 
the  arbitrator  or  umpire  who  made  it  shall  be  deemed  to  have  been 
duly  qualified  as  provided  by  this  section. 


THE   COAL   MINES   REGULATION   ACT,    1890. 
59  &  GO  Vict.  c.  43. 

S.  2.  Where  any  matter  in  difference  is  referred  to  arbitration  under  the   ol*  &  60  Vict. 
principal  Act,  a  majority  of  the  workmen  employed  in  the  mine  to  which  c. -ic*. 

ithe  arbitration  relates  may,  on  giving  such  security,  if  any,  as  may  appear 

to  the  arbitrators  or  umpire  sufficient  to  provide  for  the  costs  occasioned  by  licpresenta- 
such  representation,  appoint  any  person  to  represent  the  workmen,  or  any  tiini  of 
.class  of  them,  on  the  arbitration,  and  any  person  so  appointed  shall  be  workmen, 
entitled  to  attend  and  take  part  in  the  proceedings  of  the  arbitration  to 
such  extent  and  in  such  manner  as  the  arbitrators  or  umpire  may  direct, 
.and  be  subject  to  the  same  liability  with  respect  to  costs  so  occasioned  as 
if  he  were  a  party  to  the  arbitration. 
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6-2  &  G3  Vict 
c.  10. 


Provisions 
in  schedule 
to  be  incor- 
porated in 
Electric 
Lighting 
Orders. 


45  &  46  Vict, 
c.  56. 

51  &  52  Vict. 
c.  12. 

53  &  54  Tier. 
c.  13. 

Short  title, 
extent,  and 
commence- 
ment. 


ELECTRIC   LIGHTING   (CLAUSES)   ACT,    189'J. 
62  &  63  Vict.  c.  19. 

An  Act  for  incorporating  in  one  Act  certain  provisions  usually  contained 
in  Provisional  Orders  made  under  the  Acts  relating  to  Electric  Lifjht- 
ing.  l^th  August,  1899.] 

S.  1.  The  provisions  contained  in  the  schedule  to  this  Act  shall  be 
incorporated  with  and  form  part  of  every  Provisional  Order  made  by  the 
Board  of  Trade  after  the  commencement  of  this  Act  under  the  Electric 
Lighting  Acts,  save  so  far  as  they  are  expressly  varied  or  excepted  by  the 
Order,  and  shall,  subject  to  any  such  variations  or  exceptions,  apply,  so  far 
as  applicable,  to  the  undertaking  authorised  by  the  Order. 

The  said  provisions  shall  also,  with  the  necessary  modifications,  and  iu 
particular  with  the  substitution  of  the  words  "  special  Act  "  for  "  special 
Order,"  be  incorporated  with  any  special  Act,  save  so  far  as  they  are 
expressly  varied  or  excepted  thereby. 

The  expression  "  Electric  Lighting  Acts  "  means  in  this  Act  the  Electric 
Lighting  Acts,  1882  and  1888,  and,  so  far  as  respects  Scotland,  the  Electric 
Lighting  Acts,  1882  and  1888,  and  the  Electric  Lighting  (Scotland)  Act, 
1890. 

The  expression  "  special  Act  "  means  in  this  Act  any  Act  passed  after  the 
commencement  of  this  Act  authorising  the  supply  of  electricity  for  any 
public  or  private  purposes  within  any  area. 

S.  2.— (1.)  This  Act  may  be  cited  as  the  Electric  Lighting  (Glauses) 
Act,  1899. 

(2.)  Except  so  far  as  any  of  the  provisions  contained  in  the  schedule  to 
this  Act  are  incorporated  with  any  provisional  order  made  by  the  Board  of 
Trade  under  the  Electric  Lighting  Acts  extending  to  the  county  of  London, 
or  with  any  special  Act  so  extending,  this  Act  shall  not  apply  to  the  county 
of  London. 

(8.)  This  Act  shall  come  into  operation  on  the  first  day  of  October  one 
thousand  eight  hundred  and  ninety-nine. 


Description  of 
Undertakers. 


As  to  streets 
not  ropairiil)lf' 
by  local 
uutliority, 
riiilways, 
trumwiiys, 
and  ciuiaJH. 


SCHEDULE. 

1.  The  provisions  of  this  Schedule  are  to  be  read  and  construed  subject 
in  all  respects  to  the  provisions  of  the  Electric  Lighting  Acts,  and  of  any 
other  Acts  or  parts  of  Acts  incorporated  therewith,  and  those  Acts  and 
parts  of  Acts  are  in  this  Schedule  collectively  referred  to  as  "  the-principal 
Act." 

Provisions  as  to  Undertakers. 

2.— (1.)  The  Undertakers  shall  be  the  authority,  company,  or  other  person 
named  for  that  purpose  in  the  Special  Order. 

(2.)  If,  in  a  case  where  the  Undertakers  are  not  the  local  authority,  the 
undertaking  or  any  part  thereof  is  at  any  time  purchased  by  the  local 
authority  in  accordance  with  the  Special  Order  or  the  principal  Act,  the 
local  authority  shall  from  the  date  on  which  the  purchase  takes  effect  be  the 
Undertakers  in  relation  to  the  undertaking  or  part  thereof  for  the  pur- 
poses of  the  Special  Order  in  lieu  of  the  persons  mentioned  therein  as 
Undertakers. 

15.  Where  the  exercise  of  the  powers  of  the  Undertakers  in  relation  to- 
the  execution  of  any  works  will  involve  the  placing  of  any  works  in,  under, 
along,  or  across  any  street  or  part  of  a  street  not  repairable  by  the  local 
authority,  including,  where  the  area  of  supply  is  not  wholly  in  a  county 
borough,  the  county  council,  or  over  or  under  any  railway,  tramway,  or 
canal,  the  following  provisions  shall  have  effect  unless  otherwise  agreed 
between  the  parties  interested : — 

(a)  One  month  before  commencing  the  execution  of  the  works  (not 
being  repairs,  renewals,  or  amendments  of  existing  works  of  which 
the  character  and  position  are  not  altered)  the  Undertakers  shall,. 
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in  addition  to  any  other  notices  wliich  they  may  be  required  to  G2  &  63  ViOT. 
give  under  tluj  ypecial  Order,  or  tlie  principal  Act,  serve  a  notice  c.  19. 

upon  the   l>ody  cr  "person    liable   to   repair  the  street  or  part  of  a — 

street,  or  the  body  or  person  for  the  time  being  entitled  to  work 
the  railway  or  tramway,  or  the  owners  of  the  canal  (as  the  case 
may  be),  in  this  section  referred  to  as  the  "  owners,"  describing 
the  proposed  works,  together  with  a  plan  of  the  works  showing 
the  niode  and  position  in  which  the  works  are  intended  to  be 
executed  and  placed,  and  shall,  upon  being  required  to  do  so  by 
any  such  owners,  give  them  any  such  further  information  in 
relation  thereto  as  they  desire. 

(b)  Every  such  notice  shall  contain  a   reference  to  this    section,  and 

direct  the  attention  of  the  owners  to  whom  it  is  given  to  the  pro- 
visions thereof. 

(c)  Within  three  weeks  after  the  service  of  any  such  notice  and  plan 

upon  any  owners,  those  owners  may,  if  they  think  fit,  serve  a 
requisition  upon  the  Undertakers  requiring  that  any  question  in 
relation  to  the  works,  or  to  compensation  in  respect  thereof,  and 
any  other  question  arising  upon  the  notice  or  plan,  shall  be  settled 
by  arbitration ;  and  thereupon  that  question,  unless  settled  by 
agreement,  shall  be  determined  by  arbitration  accordingly. 

(d)  In  settling  any  question  under  this  section  an  arbitrator  shall  have 

regard  to  any  duties  or  obligations  which  the  owners  may  be  under 
in  respect  of  the  street,  railway,  tramway,  or  canal,  and  may,  if  he 
thinks  fit,  require  the  Undertakers  to  execute  any  temporary  or 
other  works  so  as  to  avoid  any  interference  with  any  traffic,  so  far 
as  may  be  possible. 

(e)  Where  no  such  requisition  as  in  this  section  mentioned  is  served 

upon  the  Undertakers,  or  where  after  any  such  requisition  has 
been  served  upon  them  any  question  required  to  be  settled  by 
arbitration  has  been  so  settled,  the  Undertakers  may,  upon  paying 
or  securing  any  compensation  which  they  may  be  required  to  pay 
or  secure,  cause  to  be  executed  the  works  specified  in  such  notice 
and  plan  as  aforesaid,  and  may  repair,  renew,  and  amend  them 
(provided  that  their  character  and  position  are  not  altered),  but 
subject  in  all  respects  to  the  provisions  of  the  Special  Order  and 
the  principal  Act,  and  only  in  accordance  with  the  notice  and 
plan  so  served  by  them  as  aforesaid,  or  such  modifications  thereof 
respectively  as  may  have  been  determined  by  arbitration  as 
hereinbefore  mentioned,  or  as  may  be  agreed  upon  between  the 
parties. 

(f)  All  works  to  be  executed  by  the  Undertakers  under  this  section  shall 

be  carried  out  to  the  reasonable  satisfaction  of  the  owners,  and 
those  owners  shall  have  the  right  to  be  present  during  the  exe- 
cution of  the  works. 

(g)  Where  the  repair,  renewal,  or  amendment  of  any  existing  works,  of 

which  the  character  or  position  is  not  altered,  will  involve  any 
interference  with  any  railway  or  with  any  tramway  over  or  under 
which  those  works  have  been  placed,  the  Undertakers  shall,  unless 
it  is  otherwise  agreed  between  the  parties,  or  in  cases  of  emergency, 
give  to  the  owners  not  less  than  twenty-four  hours'  notice  before 
commencing  to  effect  the  repair,  renewal,  or  amendment,  and  the 
owners  shall  be  entitled  by  their  officer  to  superintend  the  works, 
and  the  Undertakers  shall  conform  to  such  reasonable  require- 
ments as  may  be  made  by  the  owners  or  that  officer.  The  notice 
shall  be  in  addition  to  any  other  notices  which  the  Undertakers 
may  be  required  to  give  under  the  Special  Order  or  the  principal 
Act. 
(h)  If  the  Undertakers  make  default  in  complying  with  any  of  the 
requirements  or  restrictions  of  this  section  they  shall  (in  addition 
to  any  other  compensation  which  they  may  be  liable  to  make 
under  the  provisions  of  the  Special  Order  or  the  principal  Act) 
make  full  compensation  to  the  owners  affected  thereby  for  any 
loss  or  damage  which  they  may  incur  by  reason  thereof,  and  in 
addition  thereto  they  shall  be  liable  for  each  default  to  a  penalty 
not  exceeding  ten  pounds  and  to  a  dailv  penaltv  not  exceeding 
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I'd  &  63  Vict. 
c.  19. 


Ajj  to  altera- 
tioD  of  pipes, 
wires,  &c., 
under  streets. 


five  pounds  :  Provided  that  the  Undertakers  shall  not  be  subject 
to  any  such  penalty  as  aforesaid  if  the  conrt  are  of  opinion  that 
the  case  was  one  of  emergency,  and  that  the  Undertakers  com- 
plied with  the  requirements  of  this  section  so  far  as  was  reason- 
able under  the  circumstances. 
17.  The  Undertakers  may  alter  the  position  of  any  pipes  (except,  in  a 
case  where  the  local  authority  are  not  themselves  the  Undertakers,  any  pipe 
forming  part  of  any  sewer  of  the  local  authority),  or  any  wires  being  under 
any  street  or  place  authorised  to  be  broken  up  by  them,  which  may  inter- 
fere with  the  exercise  of  their  powers  under  the  principal  Act  or  the  Special 
Order ;  and  any  body  or  person  may  in  like  manner  alter  the  position  of 
any  electric  lines  or  works  of  the  Undertakers,  being  under  any  such  street 
or  place  as  aforesaid,  which  may  interfere  with  the  lawful  exercise  of  any 
powers  vested  in  that  body  or  person  in  relation  to  that  street  or  place, 
subject  to  the  following  provisions,  unless  it  is  otherwise  agreed  between 
the  parties  interested : — 

(a)  One  month  before  commencing  any  such  alterations  the  Undertakers, 

or  the  body  or  person  (as  the  case  maj"  be),  in  this  section  referred 
to  as  the  "  operators,"  shall  serve  a  notice  upon  the  body  or  person 
for  the  time  being  entitled  to  the  pipes,  wires,  electric  lines,  or 
works  (as  the  case  may  be),  in  this  section  referred  to  as  the 
"  owners,"  describing  the  j)roposed  alterations,  together  with  a 
plan  showing  the  manner  in  which  it  is  intended  that  the  altera- 
tions shall  be  made,  and  shall,  upon  being  required  to  do  so  by  any 
such  owners,  give  them  any  such  further  information  in  relation 
thereto  as  they  may  desire. 

(b)  Within  three  weeks  after  the  service  of  any  such  notice  and  plan 

upon  any  owners  those  owners  may,  if  they  think  fit,  serve  a 
requisition  upon  the  operators  requiring  that  any  question  in  rela- 
tion to  the  works  or  to  compensation  in  respect  thereof  or  any 
other  question  arising  upon  such  notice  or  plan  as  aforesaid  shall  be 
settled  by  arbitration  ;  and  thereupon  that  question,  unless  settled 
by  agreement,  shall  be  determined  by  arbitration  accordingly. 

(c)  In  settling  any  question  under  this  section  an  arbitrator  shall  have 

regard  to  any  duties  or  obligations  which  the  owners  maybe  under 
in  respect  of  the  pipes,  wires,  electric  lines,  or  works,  and  may,  if 
he  thinks  fit,  require  the  operators  to  execute  any  temporary  or 
other  works,  so  as  to  avoid  interference  with  any  pui'pose  for 
which  the  pipes,  wires,  electric  lines,  or  works  are  used  so  far  as 
possible. 

(d)  Where  no  such  requisition  as  in  this  section  mentioned  is  served 

upon  the  operators,  the  owners  shall  be  held  to  have  agreed  to  the 
notice  or  plan  served  on  them  as  aforesaid,  and  in  that  case,  or 
where,  after  any  such  requisition  has  been  served  upon  them,  any 
question  required  to  be  settled  by  arbitration  has  been  so  settled, 
the  operators,  upon  paying  or  securing  any  compensation  which 
they  may  be  required  to  pay  or  secure,  may  cause  the  alterations 
specified  in  such  notice  and  plan  as  aforesaid  to  be  made,  but  sub- 
ject in  all  respects  to  the  provisions  of  the  principal  Act  and  the 
Special  Order,  and  only  in  accordance  with  the  notice  and  plan  so 
served  by  them  as  aforesaid,  or  sucli  modifications  thereof  respec- 
tively as  may  have  been  determined  by  arbitration  as  hereinbefore 
mentioned  or  as  may  be  agreed  upon  between  the  parties. 

(e)  At  any  time  before  any  operators  are  entitled  to  commence  any  such 

alterations  as  aforesaid,  the  owners  may  serve  a  statement  upon 
the  operators  stating  that  they  desire  to  execute  the  alterations 
themselves,  and  where  any  such  statement  has  been  served  upon 
the  operators,  they  shall  not  be  entitled  to  proceed  themselves  to 
execute  the  alterations,  except  where  they  have  notified  to  the 
owners  that  they  require  them  to  execute  the  alterations,  and  the 
owners  have  refused  or  neglected  to  comply  with  the  notification 
as  hereinafter  provided. 

(f)  Where  any  such  statement  as  last  aforesaid  has  been  served  upon  the 

operators,  they  shall,  not  more  than  forty-eight  hours  and  not  less 
than  twenty-four  hours  before  the  execution  of  the  alterations  is 
required  to  be  commenced,  serve  a  notification  upon  the  owners 
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stating  the  time  when  the  alterations  arc  required  to  he  com-  <')•>  &  63  Vict. 
menced,  and  the  manner  in  which  tlie  alterations  are  required  to  c.  19. 

be  made.  

(g)  Upon  receipt  of  any  such  notification  as  last  aforesaid,  the  owners 
may  proceed  to  execute  the  alterations  as  required  by  the  operators, 
subject  to  the  like  restrictions  and  conditions,  so  far  as  they  are 
applicable,  as  the  operators  would  themselves  be  subject  to  in 
executing  the  alterations, 
(h)  If  the  owners  decline  or,  for  twenty-four  hours  after  the  time  when 
any  such   alterations  are  required  to  be  commenced,  neglect  to 
comply  with  the  notification,  the  operators  may  themselves  pro- 
ceed to  execute  the  alterations  in  like  manner  as  they  might  have 
done  if  no  such  statement  as  aforesaid  had   been  served  upon 
them, 
(i)  All  expenses  properly  incurred  by  any  owners  in  complying  with  any 
notification  of  any  operators  under  this  section  shall  be  repaid  to 
them  by  the  operators,  and  may  be  recovered  summarily, 
(j)  Any  owners  may,  if  they  think  fit,  by  any  statement  served  by  them 
under  this  section  upon  any  operators,  not  being  a  local  authority, 
require  the  operators  to  give  them  such  security  for  the  repajonent 
to  them  of  any  expenses  to  be  incurred  by  them  in  executing  any 
alterations  as  above  mentioned  as  may  be  determined  in  manner 
provided  by  the  Special  Order,  and  where  any  operators  have  been 
so  required  to  give  security,  they  shall  not  be  entitled  to  serve  a 
notification  upon  the  owners  requiring  them  to  execute  the  altera- 
tions until  the  security  has  been  duly  given, 
(k)  If  the  operators  make  default  in  complying  with  any  of  the  require- 
ments or  restrictions  of  this  section  they  shall  (in  addition  to  any 
other  compensation  which  they  may  be  liable  to  make  under  the 
provisions  of  the  Special  Order  or  the  principal  Act)  make  full 
compensation  to  the  owners  affected  thereby  for  any  loss,  damage, 
or  penalty  which  they  may  incur  by  reason  thereof,  and  in  addition 
thereto  they  shall  be  liable  fof  each  default  to  a  penalty  not  exceed- 
ing ten  pounds,  and  to  a  daily  penalty  not  exceeding  five  pounds  : 
Provided  that  the  operators  shall  not  be  subject  to  any  such  penalty 
as  aforesaid  if  the  court  are  of  opinion  that  the  case  was  one  of 
emergency,  and  that  the  operators  complied  with  the  requirements 
of  this  section  so  far  as  was  reasonable  under  the  circumstances. 
18. — (1.)  Where  the  Undertakers  require  to  dig  or  sink  any  trench  for  Laying  of 
laying  down  or  constructing  any  new  electric  lines  (other  than  service  lines)  electric  lines, 
or  other  works  near  to  which  any  sewer,  drain,  watercourse,  defence,  or  (fee.,  near 
work  under  the  jurisdiction  or  control  of  the  local  authority,  or  any  main,  sewers,  &c.,  or 
pipe,  syphon,  electric  line,  or  other  work  belonging  to  any  gas,  electric  gas  or  water 
supply,  or  water  company  has  been  lawfully  placed,  or  where  any  gas  or  pipes,  or  other 
water  company  require  to  dig  or  sink  any  trench  for  laying  down  or  con-  electric  lines. 
structing  any  new  mains  or  pipes  (other  than  service  pipes)  or  other  works 
near  to  which  any  lines  or  works  of  the  Undertakers  have  been  lawfully 
placed,  the  Undertakers  or  the  gas  or  water  company  (as  the  case  may  be), 
in  this  section  referred  to  as  the  "  operators,"  shall,  unless  it  is  otherwise 
agreed  between  the  parties  interested,  or  in  case  of  sudden  emergency,  give 
to  the  local  authority,  or  to  the  gas,  electric  supply,  or  water  company,  or 
to  the  Undertakers  (as  the  case  may  be),  in  this  section  referred  to  as  the 
"  owners,"  not  less  than  three  days'  notice  before  commencing  to  dig  or 
sink  such  trench  as  aforesaid,  and  those  owners  shall  be  entitled  by  their 
ofiicer  to  superintend  the  work,  and  the  operators  shall  conform  with  such 
reasonable  requirements  as  may  be  made  by  the  owners  or  the  officer  for 
protecting  from  injury  every  such  sewer,  drain,  watercourse,  defence,  main, 
pipe,  syphon,  electric  line,  or  work,  and  for  securing  access  thereto,  and 
they  shall  also,  if  required  by  the  owners  thereof,  repair  any  damage  that 
may  be  done  thereto. 

(2.)  Where  the  operators  find  it  necessary  to  undermine  but  not  alter  the 
position  of  any  pipe,  electric  line,  or  work,  they  shall  temporarily  support 
it  in  position  during  the  execution  of  their  works,  and  before  completion 
j)rovide  a  suitable  and  proper  foundation  for  it  where  so  undermined. 

(3.)  Where  the  operators  (being  the  Undertakers)  lay  any  electric  line, 
crossing  or  liable  to  touch  any  mains,  pipes,  lines,  or  services  belonging  tO' 
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62  &  63  TiCT.  any  gas,  electric  supply,  or  water  company,  the  conducting  portion  of  the 
c.  19.  electric  line  shall  be  effectively  insulated  in  a  manner  approved  by  the 

Board  of  Trade  ;  and  the  Undertakers  shall  not,  except  with  the  consent  of 

the  gas,  electric  supply,  or  water  company,  as  the  case  may  be,  and  of  the 
Board  of  Trade,  lay  their  electric  lines  so  as  to  come  into  contact  with  any 
such  mains,  pipes,  lines,  or  services,  or,  except  with  the  like  consent,  em- 
ploy any  such  mains,  pipes,  lines,  or  services  as  conductors  for  the  purposes 
of  their  supply  of  energ}'. 

(4.)  Any  question  or  difference  which  may  arise  under  this  section  shall 
be  determined  by  arbitration. 

(5.)  If  the  operators  make  default  in  complying  with  any  of  the  require- 
ments of  this  section  they  shall  make  full  compensation  to  all  owners 
affected  thereby  for  any  loss,  damage,  penalty,  or  costs  which  they  may 
incur  by  reason  thereof ;  and  in  addition  thereto  they  shall  be  liable  for 
each  default  to  a  penalty  not  exceeding  ten  pounds,  and  to  a  daily  penalty 
not  exceeding  five  pounds  :  Provided  that  the  operators  shall  not  be  subject 
to  any  such  penalty  if  the  court  are  of  opinion  that  the  case  was  one  of 
emergency,  and  that  the  operators  complied  with  the  requirements  of  this 
section  so  far  as  was  reasonable  under  the  circumstances,  or  that  the  default 
in  question  was  due  to  the  fact  that  the  operators  were  ignorant  of  the 
position  of  the  sewer,  drain,  watercourse,  defence,  main,  pipe,  sjrphon, 
electric  line,  or  work  affected  thereby,  and  that  that  ignorance  was  not 
owing  to  any  negligence  on  the  part  of  the  operators. 

(6.)  For  the  ptu-poses  of  this  section  the  expression  "  gas  com]3any  "  shall 
mean  any  body  or  person  lawfully  supplying  gas ;  the  expression  "  water 
company  "  shall  mean  any  body  or  person  lawfiill}-  supplying  water  or  water 
power ;  and  the  expression  "  electric  supply  company  "  shall  mean  any 
body  or  person  supph^ing  energy  in  pursuance  of  the  principal  Act  but  not 
in  pursuance  of  the  Special  Order. 

(7.)  Where  the  local   authority  are  themselves  the   Undertakers,  the 

references  in  this  section  to  the  local  authority,  and  to  sewers,  drains, 

watercourses,  defences,  or  works  under  the  jurisdiction  or  control  of  that 

local  authority,  shall  not  apply. 

For  protection      20. — (1.)   The   Undertakers   shall    take    all  reasonable    precautions   in 

of  telegraphic  constructing,  laj-ing  down,  and  placing  their  electric  lines  and  other  works 

and  tele-  of  all  descriptions,  and  in  working  their  undertaking  so  as  not  injuriously 

phonic  wires,    to  affect,  whether  by  induction  or  otherwise,  the  working  of  any  wire  or 

line  used  for  the  purpose  of  telegraphic,  telephonic,  or  electric  signalling 

communication,  or  the  currents  in  that  wire  or  line,  whether  that  wire  or 

line  be  or  be  not  in  existence  at  the  time  of  the  laying  down  or  placing  of 

the  electric  lines  or  other  works. 

If  any  question  arises  between  the  Undertakers  and  the  owner  of  any 
such  wire  or  line  as  to  whether  the  Undertakers  have  constructed,  laid 
down,  or  placed  their  electric  lines  or  other  works  or  worked  their  under- 
taking in  contravention  of  this  sub-section,  and  as  to  whether  the  working 
of  that  wire  or  line  or  the  current  therein  is  or  is  not  injuriously  affected 
thereby,  that  question  shall  be  determined  by  arbitration  ;  and  the  arbi- 
trator (unless  he  is  of  opinion  that  the  wire  or  line,  not  having  been  so 
in  existence  at  such  time  as  aforesaid,  has  been  placed  in  unreasonable 
proximity  to  the  electric  lines  or  works  of  the  Undertakers)  may  direct  the 
Undertakers  to  make  any  alterations  in,  or  additions  to,  their  system,  so  as 
to  comply  with  the  provisions  of  this  section,  and  the  Undertakers  shall 
make  those  alterations  or  additions  accordingly. 

(2.)  Seven  days  before  commencing  to  laydo\\-n  or  place  any  electric  line, 
or  to  use  any  electric  line  in  any  manner  whereby  the  work  of  telegraphic 
or  telephonic  or  electric  signalling  commtinication  through  any  wire  or  line 
lawfully  laid  down  or  placed  in  any  position  may  be  injuriously  affected, 
the  Undertakers  shall,  luiless  otherwise  agreed  between  the  parties  interested, 
give  to  the  owner  of  the  wire  or  line  notice  in  writing  specifying  the  course, 
nature,  and  gauge  of  the  electric  line,  and  the  manner  in  which  the  electric 
line  is  intended  to  be  used,  and  the  amount  and  nature  of  the  currents 
intended  to  be  transmitted  thereby,  and  the  extent  to  and  manner  in  which 
(if  at  all)  earth  returns  are  proposed  to  be  used  ;  and  any  owner  entitled  to 
receive  tliat  notice  may  serve  a  requisition  on  the  Undertakers  requiring 
them  to  adopt  such  precautions  as  may  be  therein  specified  in  regard  to  the 
laying,  placing,  or  user  of  the  electric  line  for  the  purpose  of  preventing 
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the   injurious  affection  ;    and  the  Undertakers   shall   conform  with    such  tJ2  &  GH  Vict. 
reasonable  requirements  as  may  be  made  by  the  owner  for  the  purpose  c.  19. 

of  preventing  the  communication  tlirough  the  wire  or  lino  from  being  

injuriously  affected  as  aforesaid. 

If  any  difference  arises  between  any  such  owner  and  the  Undertakers 
with  respect  to  the  reasonableness  of  any  requirements  so  made,  that 
difference  shall  be  determined  by  arbitration. 

Provided  that  nothing  in  tbis  sub-section  shaU  apply  to  repairs  or 
renewals  of  any  electric  line  so  long  as  the  com'se,  nature,  and  gauge  of  the 
electric  line,  and'the  amount  and  nature  of  the  cm'rent  transmitted  thereby, 
are  not  altered. 

(3.)  If  in  any  case  the  Undertakers  make  default  in  complying  with  the 
requirements  of  this  section,  they  shall  make  full  compensation  to  every 
such  owner  as  aforesaid  for  any  loss  or  damage  which  he  may  incur  by 
reason  thereof,  and  in  addition  thereto  thej^  shall  be  liable  for  each  default 
to  a  penalty  not  exceeding  five  pounds,  and  to  a  daily  penalty  not  exceeding 
forty  shillings :  Provided  that  the  Undertakers  shall  not  be  subject  to  any 
such  penalty  as  aforesaid  if  the  court  are  of  opinion  that  the  case  was  one 
of  emergencj'  and  that  the  Undertakers  complied  with  the  requirements  of 
this  section  so  far  as  was  reasonable  under  the  circumstances,  or  that  the 
default  was  due  to  the  fact  that  the  Undertakers  were  ignorant  of  the 
position  of  the  wire  or  line  affected  thereby,  and  that  that  ignorance  was 
not  owing  to  any  negligence  on  the  part  of  the  Undertakers. 

(4.)  Nothing  in  this  section  contained  shall  be  held  to  deprive  any  owner 
of  any  existing  rights  to  proceed  against  the  Undertakers  by  indictment, 
action,  or  otherwise,  in  relation  to  any  of  the  matters  aforesaid. 

24. — (1.)  Any  requisition   requiring  the   Undertakers  to  lay  down  dis-  ^li^uner  in  _ 
tributing  mains  for  the  purposes  of  general  supply  throughout  any  street  which  requisi- 
or  part  of  a  street  may  be  made  by  six  or  more  owners  or  occupiers  of  tion  is  to  be 
premises  along  that  street  or  part  of  a  street,  or,  where  the  local  authority  uiiide. 
are  not  themselves  the  Undertakers  and  have  the  control  and  management 
of  the  public  lamps  in  that  street  or  part  of  a  street,  by  the  local  authority. 

(2.)  Every  such  requisition  shall  be  signed  by  the  persons  making  it,  or 
by  the  local  authority  (as  the  case  may  be),  and  shall  be  served  upon  the 
Undertakers. 

(3.)  Forms  of  requisition  shall  be  kept  by  the  Undertakers  at  their  office 
and  a  cop}'  shall,  on  application,  be  supplied  free  of  charge  to  any  owner  or 
occupier  of  premises  within  the  area  of  supply  and,  where  necessary,  to  the 
local  authority,  and  any  requisition  so  supplied  shall  be  deemed  valid  in 
point  of  form. 

25. — (1.)  Where  any  such  requisition  is  made  by  any  such  owners  or  Provisions  on 
occupiers  as  aforesaid,  the  Undertakers   (if  they  think  fit)  may,  within  requisition  by 
fourteen  days  after  the  service  of  the  requisition  upon  them,  serve  a  notice  owners  or 
on  all  the  persons  by  whom  the  requisition  is  signed,  stating  that  they  occupiers, 
decline  to  be  bound  bj-  the  requisition  unless  those  persons  or  some  of  them 
will  bind  themselves  to  take,  or  will  guarantee  that  there  shall  be  taken,  a 
supply  of  energy  for  a  period  of  three  years  at  the  least,  of  such  amomit  in 
the  aggregate  (to  be  specified  by  the  Undertakers  in  the  notice)  as  will,  at 
the  rates  of  charge  for  the  time  being  charged  by  the  Undertakers  for  a 
supply  of  energy'  from  distributing  mains  to  ordinary  consumers  within  the 
area  of  supply,  produce  annually  such  reasonable  sum  as  is  specified  by  the 
Undertakers  in  the  notice  :  Provided  that  in  the  notice  the  Undertakers 
shall  not,  without  the  authority  of  the  Board  of  Trade,  specify  any  sum 
exceeding  twenty  per  centum  upon  the  expense  of  i^roviding  and  laying 
down  the  required  distributing  mains  and  any  other  mains  or  additions  to 
existing  mains  which  may  be  necessary  for  the  purpose  of  connecting  those 
distributing  mains  with  the  nearest  available  source  of  supply. 

(2.)  Where  such  a  notice  is  served  the  requisition  shall  not  be  binding  on 
the  Undertakers  unless  within  foiu'teen  days  after  the  service  of  the  notice 
on  all  the  persons  signing  the  requisition  has  been  effected,  or  in  case  of 
difference  within  fourteen  days  after  the  delivery  of  the  arbitrator's  award, 
there  be  tendered  to  the  Undertakers  an  agreement  severally  executed  by 
those  persons  or  some  of  them,  binding  them  to  take  or  guaranteeing  that 
there  shall  be  taken  a  supply  of  energy  for  a  period  of  three  years  at  the 
least  of  such  amount  as  will  in  the  aggregate  at  the  rates  of  charge  above 
.specified  produce  an  annual  sum  amounting  to  the  sum  specified  in  the 
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62  &  ()3  Vict,  notice  or  detenniiied  by  arbitration  under  this  section,  nor  unless  sufficient 
c.  19.  security  for  the  pajaneut  to  the  Undertakers  of  all  moneys  which  may 

become  due  to  them  from  those  persons  under  the  agreement  is  offered  to 

the  Undertakers  (if  required  by  them  by  such  notice  as  aforesaid)  within 
the  period  limited  for  the  tender  of  the  agreement  as  aforesaid. 

(3.)  If  the  Undertakers  consider  that  the  requisition  is  unreasonable,  or 
that,  under  the  circumstances  of  the  case,  the  provisions  of  this  section 
ought  to  be  varied,  they  may,  within  fourteen  days  after  the  service  of  the 
requisition  upon  them,  appeal  to  the  Board  of  Trade,  and  that  Board,  after 
such  inquiry  (if  any)  as  they  think  fit,  may,  by  order,  either  determine  that 
the  requisition  is  unreasonable,  and  shall  not  be  binding  upon  the  Under- 
takers, or  may  authorise  the  Undertakers  by  their  notice  to  require  a  supply 
of  energy  to  be  taken  for  such  longer  period  than  three  years,  and  to  specify 
such  sum  or  percentage,  whether  calculated  as  hereinbefore  provided  or 
otherwise,  as  is  fixed  or  directed  by  the  order,  and  the  terms  of  the  above- 
mentioned  agreement  shall  be  varied  accordingly. 

(4.)  In  case  of  any  appeal  to  the  Board  of  Trade  under  this  section,  any 
notice  by  the  Undertakers  under  this  section  may  be  served  by  them  within 
fom-teen  days  after  the  decision  of  the  Board  of  Trade. 

(5.)  If  any  difference  arise  between  the  Undertakers  and  any  persons 
signing  any  such  requisition  as  to  any  such  notice  or  agreement,  that 
difference  shall,  subject  to  the  provisions  of  this  section  and  to  the  decision 
of  the  Board  of  Trade  upon  any  such  appeal  as  aforesaid,  be  determined  by 
arbitration. 

Supply. 

Undertakers         27.— (1.)  The  Undertakers  shall,  upon  being  required  to  do  so  by  the 
to  furnish  owner  or  occupier  of  any  premises  situate  within  fifty  yards  from  any  dis- 

sufficient  tributing  main  of  the  Undertakers  in  which  they  are,  for  the  time  being, 

supply  of  required  to  maintain  or  are  maintaining  a  supply  of  energy  for  the  purposes 

energy  to  of  general  supply  to  private  consumers  under  the  Special  Order  or  the  Board 

owners  and        of  Trade  regulations,  give  and  continue  to  give  a  supply  of  energy  for  those 
occupiers  premises  in  accordance  with  the  provisions  of  the  Special  Order  and  of  the 

within  the         said  regulations,  and  they  shall  furnish  and  lay  any  electric  lines  that  may 
area  of  i^e  necessary  for  the  purpose  of  supplying  the  maximum  power  with  whicla 

Bupply.  any  such  owner  or  occupier  is  entitled  to  be  supplied  under  the  Special 

Order  subject  to  the  conditions  following ;  (that  is  to  say,) — • 

The  cost  of  so  much  of  any  electric  line  for  the  supply  of  energy  to  any 
owner  or  occupier  as  may  be  laid  upon  the  property  of  that  owner  or  in 
the  possession  of  that  occupier,  and  of  so  much  of  any  such  electric 
lines  as  it  may  be  necessary  to  lay  for  a  greater  distance  than  sixty  feet 
from  any  distributing  main  of  the  Undertakers,  although  not  on  that 
property,  shall,  if  the  Undertakers  so  require,  be  defrayed  by  that 
owner  or  occupier. 
(2.)  Every  owner  or  occupier  of  premises  requiring  a  supply  of  energy- 
shall — 

(a)  Serve  a   notice  upon  the  Undertakers   specifying  the  premises  in 

respect  of  which  the  supply  is  required  and  the  maximum  power 
required  to  be  supplied  and  the  day  (not  being  an  earlier  day  than 
a  reasonable  time  after  the  date  of  the  service  of  the  notice)  upon 
which  the  supply  is  required  to  commence  ;  and 

(b)  If  required  by  the  Undertakers,  cntei-  into  a  written  contract  with 

them  to  continue  to  receive  and  pay  for  a  supply  of  energj'  for  a 
period  of  at  least  two  years  of  such  an  amount  that  the  payment 
to  bo  made  for  the  supply,  at  the  rate  of  charge  for  the  time  being 
charged  by  the  Undertakers  for  a  supply  of  energy  to  ordinary 
consinners  within  the  area  of  supply,  shall  not  be  less  than  twenty 
per  centum  per  ainium  on  the  outlay  incurred  by  the  Undertakers 
in  providing  any  electric  lines  required  imdor  tliis  section  to  be 
j)rovided  by  them  for  the  purpose  of  the  supply,  and  if  required  by 
tlie  I'ndertakcrs  give  to  them  security  for  the  payment  to  them 
of  all  moneys  which  may  become  due  to  them  by  the  owner  or 
occupier  in  respect  of  any  electric  lines  to  be  furnished  by  the 
Undertakers,  and  in  respect  of  energy  to  bo  supplied  by  them. 
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(3.)  Provided  always,  that  the  Undertakers  may,  after  they  have  given  a  62  &  63  Vict. 
supply  of  energy  in  respect  of  any  premises,  by  notice  in  writing,  require  0.  10. 

the  owner  or  occupier  of  those  premises,  within  seven  days  after  the  date  of 

the  service  of  the  notice,  to  give  to  them  security  for  tlic  payment  of  all 
moneys  which  may  become  due  to  them  in  respect  of  the  supply,  iu  case 
the  owner  or  occupier  has  not  already  given  that  security,  or  in  case  any 
security  given  has  l)ecome  invalid  or  is  insufficient;  and  in  case  any  such 
owner  or  occupier  fail  to  comply  with  the  terms  of  the  notice,  the  Under- 
takers may,  if  they  think  fit,  discontinue  to  supply  energy  for  the  premises 
so  long  as  the  failure  continues. 

(4.)  Provided  also,  that  if  the  owner  or  occupier  of  any  such  premises  as 
aforesaid  uses  any  form  of  lamp  or  burner,  or  uses  the  energy  supplied  to 
him  by  the  Undertakers  for  any  purposes,  or  deals  with  it  in  any  manner 
so  as  to  interfere  unduly  or  improperly  with  the  efficient  supply  of  energy 
to  any  other  body  or  person  by  the  Undertakers,  the  Undertakers  may,  if 
they  think  fit,  discontinue  to  supply  energy  to  those  premises  so  long  as  the 
lamp  or  burner  is  so  used,  or  the  energy  is  so  used  or  dealt  with. 

(5.)  Provided  also,  that  the  Undertakers  shall  not  be  compelled  to  give  a 
supply  of  energy  to  any  premises  unless  they  are  reasonably  satisfied  that 
the  electric  lines,  fittings,  and  apparatus  therein  are  in  good  order  and  con- 
dition, and  not  calculated  to  affect  injuriously  the  use  of  energy  by  the 
Undertakers  or  by  other  persons. 

(6.)  If  any  difference  arises  under  this  section  as  to  any  improper  use  of 
energy  or  as  to  any  alleged  defect  in  any  electric  lines,  fittings,  or  apparatus, 
that  difference  shall  be  determined  by  arbitration. 

28. — (1.)  The  maximum  power  with  which  any  consumer  shall  be  Maximum 
entitled  to  be  supplied  shall  be  of  such  amount  as  he  may  require  to  be  power, 
supplied  with,  not  exceeding  what  may  be  reasonably  anticipated  as  the 
maximum  consumption  on  his  premises  :  Provided  that  where  any  consumer 
has  required  the  Undertakers  to  supply  him  with  a  maximum  power  of  any 
specified  amount,  he  shall  not  be  entitled  to  alter  that  maximum  except 
upon  one  month's  notice  to  the  Undertakers,  and  any  expenses  reasonably 
incurred  by  the  Undertakers  in  respect  of  the  service  lines  by  which  energy 
is  supplied  to  the  premises  of  that  consumer,  or  any  fittings  or  apparatus  of 
the  Undertakers  upon  those  premises,  consequent  upon  the  alteration,  shall 
be  paid  by  him  to  the  Undertakers,  and  may  be  recovered  summarily  as  a 
civil  debt. 

(2.)  If  any  difference  arises  between  any  such  owner  or  occupier  and  the 
Undertakers  as  to  what  may  be  reasonably  anticipated  as  the  consumption 
on  his  premises  or  as  to  the  reasonableness  of  any  expenses  under  this 
section,  that  difference  shall  be  determined  by  arbitration. 

34.  Where  the  local  authority  are  not  themselves  the  Undertakers,  the  Price  to 
price  to  be  charged  by  the  Undertakers  and  to  be  paid  to  them  for  all  energy  public  lamps. 
supplied  to  the  public  lamps,  and  the  mode  in  which  those  charges  are  to 
be  ascertained,  shall  be  settled  by  agreement  between  the  local  authority 
and  the  Undertakers,  and,  in  case  of  difference,  shall  be  determined  by 
arbitration,  regard  being  had  to  the  circumstances  of  the  case  and  the  dis- 
tributing or  other  mains  (if  any)  which  may  have  to  be  laid  for  the  purpose, 
and  the  prices  charged  to  ordinary  consumers  in  the  district. 

41. — (1.)  Where    the    local    authority  are    not    themselves    the  Under-  Undertakers, 
takers,  the  Undertakers  shall  at  such  places,  within  a  reasonable  distance  "°''  bemg 
from  a  distributing  main,  establish  at  their  own  cost  and  keep  in  proper  h'cai  autho- 
condition  such  reasonable  number  of  testing  stations,  as  the  local  authority  ^"^^J''.  *°  ^''^' 
think  proper  and  sufficient  for  testing  the  supply  of  energy  by  the  Under-  tablish  testing- 
takers  through  the  main,  and  shall  place  thereat  proper  and  suitable  instru-  stations, 
ments  of  a  pattern  to  be  approved  by  the  Board  of  Trade,  and  shaU  connect 
those  stations  by  means  of  proper  and  sufficient  electric  lines  with  the 
mains,  and  supply  energy  thereto  for  the  purpose  of  the  testing. 

(2.)  If  any  dispute  arises  between  the  local  authority  and  the  Uudei'takers 
as  to  whether  the  number  of  the  testing  stations  and  the  distance  from  the 
main  at  which  they  are  established  is  reasonable  or  excessive,  or  as  to  any 
excessive  or  improper  use  of  energy  for  the  testing,  or  as  to  the  performance 
by  the  Undertakers  of  their  duties  under  this  section,  that  dispute  shall  be 
determined  by  arbitration. 

(3.)  Where  the  local  authority  are  themselves  the  Undertakers,  a  court 
of  summary  jurisdiction  may  upon  the  application  of  any  ten  consumers 
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direct  the  Undertakers,  at  their  own  cost,  to  establish  at  such  places,  within 
a  reasonable  distance  from  a  distributing  main,  and  keep  in  proper  condition, 
such  reasonable  nimiber  of  testing  stations  as  the  court  think  proper  and 
suflicient  for  testing  the  supply  of  energy  by  the  Undertakers  through  the 
main,  and  thereupon  the  Undertakers  shall  establish  such  testing  places, 
and  provide  thereat  such  proper  and  suitable  instruments  of  a  pattern  to  be 
approved  by  the  Board  of  Trade  as  the  court  direct,  and  they  shall  connect 
those  stations  by  means  of  proper  and  sufficient  electric  lines  with  the 
mains,  and  supply  energj^  thereto  for  the  purpose  of  the  testing. 

57. — If  any  difference  arises  between  any  consumer  and  the  Under- 
takers as  to  whether  any  meter,  whereby  the  value  of  the  supply  is  ascer- 
tained (whether  belonging  to  the  consumer  or  to  the  Undertakers),  is  or  is 
not  in  proper  order  for  correctly  registering  that  value,  or  as  to  whether 
that  value  has  been  correctly  registered  in  any  case  by  any  meter,  that 
difference  shall  be  determined  upon  the  application  of  either  party  by  an 
electric  inspector  or,  where  the  local  authority  are  the  consumers,  by  an 
inspector  to  be  appointed  by  the  Board  of  Trade,  and  that  inspector  shall 
also  order  by  which  of  the  parties  the  costs  of  and  incidental  to  the  pro- 
ceedings before  him  shall  be  paid,  and  the  decision  of  the  inspector  shall  be 
final  and  binding  on  all  parties. 

Subject  as  aforesaid,  the  register  of  the  meter  shall  be  conclusive  evidence 
in  the  absence  of  fraud  of  the  value  of  the  supply. 

67. — If  the  Board  of  Trade,  in  any  case  where  the  local  authority  are 
not  themselves  the  Undertakers,  at  any  time  revoke  the  Special  Order  as  to 
the  whole  or  any  part  of  the  area  of  supply,  under  any  of  the  provisions  of 
the  Special  Order,  the  following  provisions  shall  have  effect :  — 

(a)  The  Board  of  Trade  shall  serve  a  notice  of  the  revocation  upon  the 

Undertakers  and  upon  the  local  authority,  and  shall  in  that  notice 
fix  a  date  at  which  the  revocation  shall  take  effect,  and  from  and 
after  that  date  all  the  powers  and  liabilities  of  the  Undertakers 
tmder  the  Special  Order  or  this  Act,  for  the  supply  of  energy  within 
such  area,  or  part  thereof  as  aforesaid,  shall  absolutely  cease  and 
determine. 

(b)  Within  two  months  after  the  service  of  the  notice  by  the  Board  of 

Trade  upon  the  local  authority,  the  local  authority,  if  they  think 
fit,  may  by  notice  in  writing  require  the  Undertakers  to  sell,  and 
thereupon  the  Undertakers  shall  sell,  to  them  so  much  of  the 
undertaking  or  such  part  thereof  as  aforesaid  as  is  within  the 
district  of  the  local  authority,  upon  terms  of  paying  the  then  value 
of  all  land,  buildings,  works,  materials,  and  plant  of  the  Under- 
takers suitable  to  and  used  by  them  for  the  purposes  of  the  under- 
taking or  such  part  thereof  as  aforesaid,  that  value  being  agreed  or 
estimated  in  manner  directed  by  the  Electric  Lighting  Act,  1888, 
in  the  case  of  purchases  effected  by  the  local  authority  under 
section  two  of  that  Act. 

(c)  Where  any  purchase  is  so  effected,  the  undertaking,  or  part  thereof 

so  purchased,  shall  vest  in  the  local  authority,  freed  from  any 
debts,  mortgages,  or  similar  obligations  of  the  Undertakers,  or 
attaching  to  the  undertaking ;  and  the  revocation  of  the  Special 
Order,  as  to  the  whole  of  the  area  of  supply,  or  such  part  thereof 
as  aforesaid,  shall  extend  only  to  the  revocation  of  the  rights, 
powers,  authorities,  duties,  and  obligations  of  the  Undertakers 
from  whom  the  undertaking,  or  such  part  thereof  as  aforesaid,  is 
purchased  in  relation  to  the  supply  of  energj-  within  that  area  or 
part  thereof,  and,  save  as  aforesaid,  the  Special  Order  shall  remain 
in  full  force  within  that  area  or  part  thereof  in  favour  of  the  local 
authority,  by  whom  the  undertaking  or  part  thereof  is  purchased 
as  aforesaid. 

(d)  Where  no  purchase  has  been  effected  under  the  preceding  provisions 

of  this  section,  the  local  authority,  and  any  body  or  person  who 
may  be  liable  to  repair  any  street  or  part  of  a  street  in  which  any 
works  of  the  Undertakers  have  been  placed,  may  (subject  however 
to  any  agreement  between  the  local  authority  or  that  body  or 
person  and  the  Undertakers  providing  for  the  removal  of  those 
works  by  the  Undertakers)  forthwith  remove  those  works  with  all 
reasonable   care,   and   the    Undertakers   shall  pay    to    the   local 
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authority,  or  other  such  body  or  person  as  aforesaid,  such  reason-  (j2  &  03  Vict. 
able  costs  of  the  removal,  and  of  the  reinstatement  of  the  street  or  c_  i9_ 

part  of  a  street  as  may  be  specified  in  a  notice  to  bo  served  on  the 

Undertakers  by  the  local  authority  or  other  body  or  person,  or  (if 
so  required  by  the  Undertakers,  within  one  week  after  the  service 
of  the  notice  upon  them)  as  may  be  determined  by  arbitration. 
If   the  Undertakers  fail   to  pay  such  reasonable  costs  as  aforesaid 
within  one  month  after  the  service  upon  them  of  the  notice,  or  the 
delivery  of  the  award  of  the  arbitrator  (as  the  case  may  be),  the 
local  authority,  or  other  such  body  or  person  as  aforesaid  may, 
without  any  previous  notice  to  the  Undertakers  (but  without  pre- 
judice to  any  other  remedy  which  they  may  have  for  the  recovery 
of  the  amount),  sell  and  dispose  of  any  such  works  as  aforesaid, 
either  by  public  auction  or  private  sale,  and  for  such  sum  or  sums 
and  to  such  person  or  persons  as  they  may  think  fit ;  and  may, 
out  of  the  proceeds  of  the  sale,  pay  and  reimburse  themselves  the 
amount  of  the  costs  so  specified  or  settled  as  aforesaid  and  of  the 
costs  of  sale,  and  the  balance  (if  any)  of  the  proceeds  of  the  sale 
shall  be  paid  over  by  them  to  the  Undertakers, 
(e)  In  case  the  local  authority  or  any  body  or  person  may  be  entitled  to 
compensation  for  any  damage  sustained  by  them  by  reason  or  in 
consequence  of  the  execution  of  any  works  within  such  area,  or 
part  thereof  as  aforesaid,  or  the  exercise  of  any  powers  granted  by 
the  Special  Order  to  the  Undertakers,  or  for  any  expenses  to  which 
that  local  authority,  body,  or  person  may  have  been  put  in  re- 
moving any  works   of  the  Undertakers  within  the  area,  or  part 
thereof,   rmder   the   provisions  of    the   Special   Order,    that  com- 
pensation shall  be  a  first  charge  on  any  money  that  may  have  been 
deposited  or  secured  by  the  Undertakers  under  the  provisions  of 
the  Special  Order  in  respect  of  that  area,  or  part  thereof,  and 
which  may  not  have  been  repaid  or  released  to  the  Undertakers, 
and  that   money   shall   be   applied   rateably   in   satisfying   those 
claims,  and  in  every  such  case  the  amount  of  compensation  to  be 
paid  in  respect  of  the  various  claims,  and  the  persons  to  whom  it 
is  to  be  paid,  shall  be  determined  by  arbitration. 
68. — (1.)  If  the  Board  of  Trade,  in  a  case  where  the  local  authority  are  Provisions 
themselves  the  Undertakers,  at  any  time  revoke  the  Special  Order  as  to  the  where  local 
whole  or  any  part  of  the  area  of  supply,  any  person  who  may  be  liable  to  authority  are 
repair  any  street  or  part  of  a  street  within  that  area  or  part  thereof  in  which  Undertakers 
any  works  of  the  Undertakers  have  been  placed,  may  forthwith  remove  and  Order  is 
those  works  with  all  reasonable  care,  and  the  Undertakers  shall  pay  to  those  revoked, 
persons  such  reasonable  costs  of  the  removal  as  are  specified  in  a  notice  to 
be  served  on  the  Undertakers  by  those  persons,  or  if  so  required  hy  the 
Undertakers  within  one  week  after  the  service  of  the  notice  upon  them  as 
may  be  determined  by  arbitration. 

(2.)  If  the  Undertakers  fail  to  pay  such  reasonable  costs  as  aforesaid 
within  one  month  after  the  service  upon  them  of  such  notice  or  the 
delivery  of  the  award  of  the  arbitrator  (as  the  case  may  be),  such  persons  as 
aforesaid  may  without  any  previous  notice  to  the  Undertakers  (but  without 
prejudice  to  any  other  remedy  which  they  may  have  for  the  recovery  of  the 
amount),  sell  and  dispose  of  any  such  works  as  aforesaid  either  by  public 
auction  or  private  sale,  and  for  such  sum  or  sums  and  to  such  person  or 
persons  as  they  think  fit,  and  may  out  of  the  proceeds  of  the  sale  pay  and 
reimburse  themselves  the  amount  of  the  costs  so  specified  or  determined  as 
aforesaid,  and  of  the  costs  of  sale,  and  the  balance  (if  any)  of  the  proceeds 
of  the  sale  shall  be  paid  over  by  them  to  the  Undertakers. 
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54  &  55  YicT.  Special  Rules  and  Bequiremenis, 

c.  75. 

.      S.  8. — (1.)  Where  the  Secretary  of  State  certifies  that  in  his  opinion  any 

Special  rules    machinery  or  process  or  particular  description  of  manual  labour  used  in  a 

and  require-     factory  or  workshop  (other    than   a  domestic  •workshop)  is  dangerous   or 

ments  as  to       injurious  to  health  or  dangerous  to  life  or  limb,  either  generally  or  in  the 

daneerous         ^^^  of  women,  children,  or  any  other  class  of  persons,  or  that  the  provision 

andmihealthv  ^^^  ^^^  admission  of  fresh  air  is  not  sufficient,  or  that  the  quantity  of  dust 

incidents  of  '  generated  or  inhaled  in  any  factory  or  workshop  is  dangerous  or  injurious 

emploTment.    to  health,  the  chief  inspector  may  serve  on  the  occupier  of  the  factory  or 

workshop  a  notice  in  writing,  either  proposing  such  special  rules  or  requiring 

the  adoption  of  such  special  measures  as  appear  to  the  chief  inspector  to  be 

reasonably  practicable  and  to  meet  the  necessities  of  the  case. 

(2.)  Unless  within  twenty-one  days  after  receipt  of  the  notice  the  occupier 
serves  on  the  chief  inspector  a  notice  in  writing  that  he  objects  to  the  rules 
or  requirement,  the  rules  shall  be  established,  or,  as  the  case  may  be,  the 
requirement  shall  be  observed. 

(3.)  If  the  notice  of  objection  suggests  any  modification  of  the  rules  or 
requirement,  the  Secretary  of  State  shall  consider  the  suggestion  and  may 
assent  thereto  with  or  without  any  further  modification  which  may  be 
agreed  on  between  the  Secretary  of  State  and  the  occupier,  and  thereupon 
the  rules  shall  be  established,  or,  as  the  case  may  be,  the  requirement  shall 
be  observed,  subject  to  such  modification. 

(4.)  If  the  Secretary  of  State  does  not  assent  to  any  objection  or  modifica- 
tion suggested  as  aforesaid  by  the  occupier,  the  matter  in  difference  between 
the  Secretary  of  State  and  the  occupier  shall  be  referred  to  arbitration 
imder  this  Act,  and  the  date  of  the  receipt  of  the  notice  of  objection  by  the 
SecretEiry  of  State  shall  be  deemed  to  be  the  date  of  the  reference,  and  the 
rules  shall  be  established,  or  the  requisition  shall  have  effect,  as  settled  by 
an  award  on  arbitration. 

(5.)  Any  notice  under  this  section  may  be  served  by  post. 
(6.)  With  respect  to  arbitrations  under  this  Act  the  provisions  in  the  First 
Schedule  to  this  Act  shall  have  effect. 

(7.)  No  person  shall  be  precluded  by  any  agreement  from  doing,  or  be 
liable  under  any  agreement  to  any  penalty  or  forfeiture  for  doing,  such  acts 
as  may  be  necessary  in  order  to  comply  with  the  provisions  of  this  section. 

FIRST   SCHEDULE. 

1.  The  parties  to  the  arbitration  are  in  this  schedule  deemed  to  be  the 
occupiers  of  the  factory  or  workshop  on  the  one  hand  and  the  chief  inspector, 
on  behalf  of  the  Secretary  of  State,  on  the  other. 

2.  Each  of  the  parties  to  the  arbitration  may,  within  fourteen  days  after 
the  date  of  the  reference,  appoint  an  arbitrator. 

3.  No  person  shall  act  as  arbitrator  or  umpire  under  this  Act  who  is 
employed  in,  or  in  the  management  of,  or  is  interested  in,  the  factory  or 
workshop  to  which  the  arbitration  relates. 

4.  The  appointment  of  an  arbitrator  under  this  section  shall  be  in 
writing,  and  notice  of  the  appointment  shall  be  forthwith  sent  to  the  other 
party  to  the  arbitration,  and  shall  not  be  revoked  without  the  consent  of 
that  party. 

5.  The  death  or  removal  of,  or  other  change  in,  any  of  the  parties  to  the 
arbitration  shall  not  affect  the  proceedings  under  this  schedule. 

6.  If  within  the  said  fourteen  days  either  of  the  parties  fails  to  appoint  an 
arbitrator,  the  arbitrator  appointed  by  the  other  party  may  proceed  to  hear 
and  determine  the  matter  in  difference,  and  in  that  case  the  award  of  the 
single  arbitrator  shall  be  final. 

7.  If  before  an  award  has  been  made  any  arbitrator  appointed  by  either 
party  dies  or  becomes  incapable  to  act,  or  for  seven  days  refuses  or  neglects 
to  act,  the  party  by  whom  that  arbitrator  was  appointed  may  appoint  some 
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other  person  to  act  iu  his  phico ;  and  if  he  fails  to  do  so  within  seven  days  54  &  55  Vict. 
after  notice  in  writing  from  the  otlier  party  for  that  purpose,  the  remaining  c.  75. 

arbitrator  may  proceed  to  liear  and  determine  tlie  matter  in  difference,  and  

iu  that  case  the  award  of  the  single  arbitrator  shall  be  final. 

8.  In  either  of  the  foregoing  cases  where  an  arbitrator  is  empowered  to 
act  singly,  on  one  of  the  parties  failing  to  appoint,  the  party  so  failing 
may,  before  the  single  arbitrator  lias  actually  proceeded  in  the  arbitration, 
appoint  an  arbitrator,  who  shall  then  act  as  if  no  failure  had  occurred. 

9.  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  ai)pointed,  or  within  such 
extended  time  (if  any)  as  may  have  been  appointed  for  that  purpose  by  both 
arbitrators  under  their  hands,  the  matter  in  diilerence  shall  be  determined 
by  the  umpire  appointed  as  hereinafter  mentioned. 

10.  The  arbitrators,  before  they  enter  on  the  matter  referred  to  them, 
shall  appoint  bj-  writing  under  their  hands  an  umpire  to  decide  on  points 
on  which  they  may  ditler. 

11.  If  the  umpire  dies  or  becomes  incapable  of  acting  before  ho  has  made 
his  award,  or  refuses  to  make  his  award  within  a  reasonable  time  after  the 
matter  has  been  brought  within  his  cogniizance,  the  persons  or  person  who 
appointed  such  umpire  shall  forthwith  appoint  another  umpire  iu  his  place. 

12.  If  the  arbitrators  refuse  or  fail,  or  for  seven  days  after  the  request  of 
either  party  neglect,  to  appoint  an  umpire,  then  on  the  application  of  either 
party  an  umpire  may  be  appointed  by  the  chairman  of  the  Quarter  Sessions 
within  the  jurisdiction  of  which  the  factory  or  workshop  is  situate. 

13.  The  decision  of  every  umpire  on  the  matters  referred  to  him  shall  be 
final. 

14.  If  a  single  arbitrator  fails  to  make  his  award  within  twenty-one  days 
after  tlae  day  on  which  he  was  appointed,  the  party  who  appointed  him  may 
appoint  another  arljitrator  to  act  in  his  place. 

15.  Arrangements  shall,  whenever  practicable,  be  made  for  the  matters 
in  difference  being  heard  at  the  same  time  before  the  arbitrators  and  the 
umpire. 

16.  The  arbitrators  and  the  umpire,  or  any  of  them,  may  examine  the 
parties  and  their  witnesses  on  oath,  and  may  also  consult  any  counsel, 
engineer,  or  scientific  person  whom  they  may  think  it  expedient  to  consult. 

17.  The  payment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State  and  together  with  the  costs 
of  the  arbitration  and  award  shall  be  paid  by  the  parties,  or  one  of  them, 
according  as  the  award  may  direct.  Such  costs  may  be  taxed  by  a  master  of 
the  Supreme  Court,  or,  in  Scotland,  by  the  auditor  of  the  Court  of  Session, 
and  the  taxing  officer  shall,  on  the  written  application  of  either  of  the 
parties,  ascertain  and  certify  the  proper  amount  thereof.  The  amount,  if 
any,  payable  by  the  Secretary  of  State  shall  be  paid  as  part  of  the  expenses 
of  inspectors  under  the  principal  Act.  The  amount,  if  any,  payable  by  the 
occupier  of  the  factory  or  workshop  may  in  the  event  of  non-payment  be 
recovered  in  the  same  manner  as  fines  under  the  princijial  Act. 
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58  &  59  Vict.  c.  37. 

S.  12.  Where  any  matter  in  difference  is  referred  to  arbitration  under  58  &  59  Vict. 
section  eight  of  the  Act  of  1891,  the  arbitrators  or  umpires  may,  on  the  c.  37. 

application  of  any  of  the  workmen  employed  in  the  class  of  employment  to 

which  the  arbitration  relates,  and  on  such  security,  if  any,  as  may  appear  to  Representa- 
the  arbitrators  or  umpire  sufficient  to  provide  for  the  costs  of  and  conse-  tion  of 
quential  on  the  application,  appoint  any  person  to  represent  the  workmen,  workmen. 
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58  &  59  Vict,  or  any  class  of  them,  on  the  arbitration,  and  any  person  so  appointed  shall 
c.  37.  be  entitled  to  attend  and  take  part  in  the  proceedings  of  the  arbitration, 

either  in  person  or  by  his  counsel,  solicitor,  or  agent,  to  such  extent  and 

in  such  manner  as  the  arbitrators  or  umpire  may  direct,  and  shall  be  subject 
to  the  same  liability  with  respect  to  such  costs  as  aforesaid  as  if  he  were  a 
party  to  the  arbitration. 


THE   FACTORY  AND    WORKSHOP   ACT,    l!>01. 

1  Edw.  7,  c.  22. 

1  Edw.  7.     Ail  Act  to  consolidate  with  Amendments  the  Fartory  arid  Workshop  Act. 
C.22.  \VIth  Awjust,  1901.] 

Provision  of  S.  14. — (1.)  Every  factory  of  which  the  construction  was  not  commenced 

means  of  on  or  before  the  first  day  of  January  one  thousand  eight  hundred  and 

escape  in  ninety-two,  and  in  which  more  than  forty  persons  are  employed,  and  every 

case  of  fire.  workshop  of  which  the  construction  was  not  commenced  before  the  first 
day  of  January  one  thousand  eight  hundred  and  ninety-six,  and  in  which 
more  than  forty  persons  are  employed,  must  be  furnished  with  a  certificate 
from  the  district  council  of  the  district  in  which  the  factory  or  workshop 
is  situate  that  the  factory  or  workshop  is  provided  with  such  means  of 
escape  in  case  of  fire  for  the  persons  employed  therein  as  can  reasonably  be 
required  under  the  circumstances  of  each  case,  and  if  the  factory  or  work- 
shop is  not  so  furnished  it  shall  be  deemed  not  to  be  kept  in  conformity 
with  this  Act ;  and  it  shall  be  the  duty  of  the  council  to  examine  every 
such  factory  and  workshop,  and,  on  being  satisfied  that  the  factory  or 
workshop  is  so  provided,  to  give  such  a  certificate  as  aforesaid.  The  certificate 
must  specifj'  in  detail  the  means  of  escape  so  provided. 

(2.)  With  respect  to  all  factories  and  workshops  to  which  the  foregoing 
provisions  of  this  section  do  not  apply,  and  in  which  more  than  forty 
persons  are  employed,  it  shall  be  the  duty  of  the  district  comicil  of  every 
district  from  time  to  time  to  ascertain  whether  all  such  factories  and 
workshops  within  their  district  are  provided  with  such  means  of  escape  as 
aforesaid,  and,  in  the  case  of  any  factory  or  workshop  which  is  not  so  pro- 
vided, to  serve  on  the  owner  of  the  factory  or  workshop  a  notice  in  writing 
specifving  the  measures  necessary  for  providing  such  means  of  escape  as 
aforesaid,  and  requiring  him  to  carry  them  out  before  a  specified  date,  and 
thereupon  the  owner  shall,  notwithstanding  any  agreement  with  the 
occupier,  have  power  to  take  such  steps  as  are  necessary  for  complying 
with  the  requirements,  and  unless  the  requirements  are  complied  with,  the 
owner  shall  be  liable  to  a  fine  not  exceeding  one  pound  for  every  day  that 
the  non-compliance  continues. 

(3.)  In  case  of  a  difference  of  opinion  between  the  owner  of  the  factory 
or  workshop  and  the  council  under  the  last  foregoing  subsection,  the 
difference  shall,  on  the  application  of  either  party,  to  be  made  within  one 
month  after  the  time  when  the  difference  arises,  be  referred  to  arbitration, 
and  thereupon  the  provisions  of  the  First  Schedule  to  this  Act  shall  have 
effect,  and  the  award  on  the  arbitration  shall  be  binding  on  the  parties 
thereto,  and  the  notice  of  the  council  shall  be  discharged,  amended,  or 
confirmed  in  accordance  with  the  award. 

(4.)  If  the  owner  alleges  that  the  occupier  of  the  factory  or  workshop 
ought  to  bear  or  contribute  to  the  expenses  of  complying  with  the  require- 
ment, he  may  apply  to  the  county  court  having  jurisdiction  where  the 
factory  or  workshop  is  situate,  and  thereupon  the  county  court,  after 
hearing  the  occupier,  may  make  such  order  as  appears  to  the  court  just 
and  equitable  under  all  the  circumstances  of  the  case. 

(5.)  For  the  purpose  of  enforcing  the  foregoing  provisions  of  this  section, 
an  inspector  may  give  the  like  notice  and   take  the  like  proceedings  as 


THE   FACTORY   AND   WORKSHOP  ACT,    1901.  527 

under  the  foregoing  provisions  of  this  Act  with  respect  to  matters  punishable       I  Edw.  7. 
or  remediable  under  the  law  relating  to  public  health,  but  not  under  this          c.  22. 
Act,  and  those  provisions  shall  apply  accordingly.  

(6.)  The  means  of  escape  in  case  of  fire  provided  in  any  factory  or  work- 
shop shall  be  maintained  in  good  condition  and  free  from  obstruction,  and 
if  it  is  not  so  maintained  the  factory  or  workshop  shall  be  deemed  not  to 
be  kept  in  conformit}'  with  this  Act. 

(7.)  For  the  purposes  of  this  section  the  whole  of  a  tenement  factory  or 
workshop  shall  be  deemed  to  be  one  factory  or  workshop,  and  the  owner 
shall  be  substituted  for  the  occupier. 

(8.)  All  expenses  incurred  by  a  district  council  in  the  execution  of  this 
section  shall  be  defrayed — 

(a)  In  the  case  of  an  urban  district  council,  as  part  of  their  expenses  of  ;j8  &  39  Vict. 

the  general  execution  of  the  Public  Health  Act,  1875 ;  and  c.  55. 

(b)  In  the  case  of  a  rural  district  council,  as  special  expenses  incurred 

in  the  execution  of  the  Public  Health  Act,  1875 ; 
and  those  expenses  shall  be  charged  to  the  contributory  place  in  which  the 
factory  or  workshop  is  situate. 


FIRST   SCHEDULE.  Section  14. 

Provisions  as  to  Arbitrations. 

(1.)  The  parties  to  the  arbitration  are  in  this  schedule  deemed  to  be  the 
owner  of  the  factory  or  workshop  on  the  one  hand  and  the  district  council 
on  the  other  hand. 

(2.)  Each  of  the  parties  to  the  arbitration  may,  within  fom'teeu  days  after 
the  date  of  the  reference,  appoint  an  arbitrator. 

(3.)  No  person  shall  act  as  arbitrator  or  umpire  who  is  employed  in,  or 
in  the  management  of,  or  is  interested  in,  the  factory  or  workshop  to  which 
the  arbitration  relates. 

(4.)  The  appointment  of  an  arbitrator  must  be  in  writing,  and  notice  of 
the  appointment  shall  be  forthwith  sent  to  the  other  party  to  the  arbitra- 
tion, and  the  appointment  shall  not  be  revoked  without  the  consent  of  that 
party. 

(5)  The  death  or  removal  of,  or  other  change  in,  any  of  the  parties  to  the 
arbitration  shall  not  affect  the  proceedings  under  this  schedule. 

(6.)  If  within  the  said  fourteen  days  either  of  the  parties  fail  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the  other  party  may  proceed  to 
hear  and  determine  the  matter  in  difierence,  and  in  that  case  the  award  of 
the  single  arbitrator  shall  be  final. 

(7.)  If  before  an  award  has  been  made  any  arbitrator  appointed  by  either 
party  dies  or  becomes  incapable  to  act,  or  for  seven  days  refuses  or  neglects 
to  act,  the  party  by  whom  that  arbitrator  was  appointed  may  appoint  some 
other  person  to  act  in  his  place ;  and  if  he  fails  to  do  so  within  seven  days 
after  notice  in  writing  from  the  other  party  for  that  purpose,  the  remaining 
arbitrator  may  proceed  to  hear  and  determine  the  matter  in  difference,  and 
in  that  case  the  award  of  the  single  arbitrator  shall  be  final. 

(8.)  In  either  of  the  foregoing  cases  where  an  arbitrator  is  empowered  to 
act  singly,  on  one  of  the  parties  failing  to  appoint,  the  party  so  failing  may, 
before  the  single  arbitrator  has  actually  proceeded  in  the  arbitration,  appoint 
an  arbitrator,  who  shall  then  act  as  if  no  failure  had  occurred. 

(9.)  If  the  arbitrators  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  them  was  appointed,  or  within  such 
extended  time  (if  any)  as  has  been  appointed  for  that  pui'pose  by  both 
arbitrators  under  their  hands,  the  matter  in  difference  shall  be  determined 
by  the  umpire  appointed  as  hereinafter  mentioned. 

(10.)  The  arbitrators,  before  they  enter  on  the  matter  referred  to  them, 
shall  appoint  by  writing  under  their  hands  an  umpire  to  decide  on  points 
on  which  they  may  differ. 

(11.)  If  the  umpire  dies  or  becomes  incapable  of  acting  before  he  has 
made  his  award,  or  refuses  to  make  his  award  within  a  reasonable  time 
after  the  matter  has  been  brought  within  his  cognizance,  the  persons  or 
person  who  appointed  such  umpire  shall  forthwith  appoint  another  umpire 
in  his  place. 
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1  Edw.  7,  (12.)  If  the  arbitrators  refuse  or  fail,  or  for  seveu  days  after  the  request 

c.  22.  of  either  party  neglect,  to  appoint  an  umpire,  then  on  the  application  of 

either  party  an  umpire  may  be  appointed  by  the  chairman  of  the  quarter 

sessions  within  the  jurisdiction  of  which  the  factory  or  workshop  is  situate. 

(13.)  The  decision  of  eveiy  mnpire  on  the  matters  referred  to  him  shall 
be  final. 

(14.)  If  a  single  arbitrator  fails  to  make  his  award  within  twenty-one 
days  after  the  day  on  which  he  was  appointed,  the  party  who  appointed 
him  may  appoint  another  arbitrator  to  act  in  bis  place. 

(15.)  Arrangements  shall,  whenever  practicable,  be  made  for  the  matters 
in  difference  being  heard  at  the  same  time  before  the  arbitrators  and  the 
umpire. 

(16.)  The  arbitrators  and  the  umpire,  or  any  of  them,  may  examine  the 
parties  and  their  witnesses  on  oath,  and  may  also  consult  any  counsel, 
engineer,  or  scientific  person  whom  they  think  it  expedient  to  consult. 

(17.)  The  paj-ment,  if  any,  to  be  made  to  any  arbitrator  or  umpire  for  his 
services  shall  be  fixed  by  the  Secretary  of  State  and  together  with  the  costs 
of  the  arbitration  and  award  shall  be  paid  by  the  parties,  or  one  of  them, 
according  as  the  award  may  direct.  Such  costs  may  be  taxed  by  a  master 
of  the  Supreme  Court,  or,  in  Scotland,  by  the  auditor  of  the  Court  of 
Session,  and  the  taxing  officer  shall,  on  the  written  application  of  either  of 
the  j)arties,  ascertain  and  certify  the  proper  amount  thereof.  The  amount, 
if  any,  payable  by  the  Secretary  of  State  shall  be  paid  as  part  of  the 
expenses  of  inspectors  under  this  Act.  The  amount,  if  any,  payable  by  the 
occupier  of  the  factory  or  workshop  may  in  the  event  of  non-payment  be 
recovered  in  the  same  manner  as  fines  under  this  Act. 


;THE   WORKMEN'S   COMPENSATION   ACT,   1897. 

60  &  61  YicT.  c.  37. 

60  &  61  Vict.  An  Act  to  amend  the  Law  vnth  respect  to  Compensation  to  Workmen  for 

c.  37.  accidental  Injuries  suffered  in  the  course  of  their  Emjiloyment . 
[6f/i  August,  1897  i 

Liability  of  s.  1. — (1.)  If  in  any  employment   to  which  this  Act  applies  personal 

certain  em-       injury  by  accident  arising  out  of   and  in  the  course  of   employment  is 
ployers  to  caused  to  a  workman,  his  em^jloyer  shall,  subject  as  hereinafter  mentioned, 

workmen  for     be  liable  to  pay  compensation  in  accordance  with  the  first  schedule  to  this 
injuries.  Act. 

(2.)  Provided  that— 

(a)  The  employer  shall  not  be  liable  under  this  Act  in  respect  of  any 

injury  which  does  not  disable  the  workman  for  a  period  of  at  least 
two  weeks  from  earning  full  wages  at  the  work  at  which  he  was 
employed ; 

(b)  When  the  injury  was  caused  by  the  personal  negligence  or  wilful  act 

of  the  employer,  or  of  some  person  for  whose  act  or  default  the 
employer  is  responsible,  nothing  in  this  Act  shall  affect  any  civil 
liability  of  the  employer,  but  in  that  case  the  workman  may,  at  his 
option,  either  claim  compensation  under  this  Act,  or  take  the  same 
proceedings  as  were  open  to  him  before  the  commencement  of  this 
Act ;  but  the  employer  shall  not  be  liable  to  pay  compensation  for 
injury  to  a  workman  by  accident  arising  out  of  and  in  the  course 
of  the  cmplojanent  both  independently  of  and  also  under  this  Act, 
and  sliall  not  bo  liable  to  any  proceedings  independently  of  this 
Act,  except  in  case  of  such  personal  negligence  or  wiful  act  as 
aforesaid ; 

(c)  If  it  is  proved  that  the  injury  to  a  workman  is  attributal)lc  to  the 

serious  and  wilful  misconduct  of  that  workman,  any  compensation 
claimed  in  respect  of  that  injury  shall  be  disallowed. 
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(3.)  If  any  question  arises  in  any  proceedings  under  this  Act  as  to  the  Co  Sc  Gl  Vict. 
liability  to  pay  compensation  under  this  Act  (including  any  question  as  to  c.  37. 

whether  the  employment  is  one  to  which  tliis  Act  applies),  or  as  to  the  amount 

or  duration  of  compensation  under  this  Act,  the  question,  if  not  settled  l)y 
agreement,  shall,  subject  to  the  provisions  of  the  first  schedule  to  this  Act, 
be  settled  by  arbitration,  in  accordance  with  the  second  schedule  to  this 
Act. 

S.  2. — (1.)  Proceedings  for  the  recovery  under  this  Act  of  compensation  Time  fur 
for  an  injury  shall  not  be  maintainable  unless  notice  of  the  accident  has  t'lkiiio-'ijn  - 
been  given  as  soon  as  practicable  after  the  happening  thereof  and  before  tlie  c'|.(^,i;mo-u  ' 
workman  has  voluntarily  left  the  employment  in  which  ho  was  injured,  "' ' 

and  unless  the  claim  for  compensation  with  respect  to  such  accident  has 
been  made  within  six  months  from  the  occurrence  of  the  accident  causing 
the  injury,  or,  in  case  of  death,  within  six  months  from  the  time  of  death. 
Provided  always  that  the  want  of  or  any  defect  or  inaccuracy  in  such  notice 
shall  not  be  a  bar  to  the  maintenance  of  such  proceedings,  if  it  is  found  in 
the  proceedings  for  settling  the  claim  that  the  employer  is  not  prejudiced 
in  his  defence  by  the  want,  defect,  or  inaccuracy,  or  that  such  want, 
defect,  or  inaccuracy  was  occasioned  by  mistake  or  other  reasonable 
cause. 

(2.)  Notice  in  respect  of  an  injury  under  this  Act  shall  give  the  name  and 
address  of  the  person  injured,  and  shall  state  in  ordinary  language  the 
cause  of  the  injury  and  the  date  at  which  it  was  sustained,  and  shall  be 
served  on  the  employer,  or,  if  there  is  more  than  one  employer,  upon  one 
of  such  employers. 

(3.)  The  notice  may  be  served  by  delivering  the  same  to  or  at  the  resi- 
dence or  x^lace  of  business  of  the  person  on  whom  it  is  to  be  served. 

(4.)  The  notice  may  also  be  served  by  post  by  a  registered  letter  addressed 
to  the  person  on  whom  it  is  to  be  served  at  his  last  known  place  of  residence 
or  place  of  business,  and  if  served  by  post  shall  be  deemed  to  have  been 
served  at  the  time  when  the  letter  containing  the  same  would  have  been 
delivered  in  the  ordinary  course  of  post,  and  in  proving  the  service  of  such 
notice  it  shall  be  sufficient  to  prove  that  the  notice  was  properly  addressed 
and  registered. 

(5.)  XVhere  the  employer  is  a  body  of  persons  corporate  or  unincorporato, 
the  notice  may  also  be  served  by  delivering  the  same  at,  or  by  sending  it 
by  post  in  a  registered  letter  addressed  to  the  employer  at,  the  office,  or,  if 
there  be  more  than  one  office,  any  one  of  the  offices  of  such  body. 

S.  7. — (1.)  This  Act  shall  apply  only  to  employment  by  the  undertakers  Application 
as  hereinafter  defined,  on  or  in  or  about  a  railway,  factory,  mine,  quarry,  of  Act  and 
or  engineering  work,  and  to  employment  by  the  undertakers  as  hereinafter  definitions, 
defined  on  in  or  about  any  building  which  exceeds  thirty  feet  in  height, 
and  is  either  being  constructed  or  repaired  by  means  of  a  scaffolding,  or 
being  demolished,  or  on  which  machinery  driven  by  steam,  water,  or  other 
mechanical  power,  is  being  used  for  the  purpose  of  the  construction,  repair, 
or  demolition  thereof. 
(2.)  In  this  Act— 

"Railway"  means  the  railway  of  any  railway  company  to  which  the 

Regulation  of  Railways  Act,  1873,  applies,  and  includes  a  light  30  &  37  Vict. 

railway  made  under  the  Light  Railways  Act,  1896 ;  and  "  rail-  c.  48. 

way"  and  "  railway  company"  have  the  same  meaning  as  in  the  -„  o  ..^^  -,-■  . 

said  Acts  of  1873  and  1896  :  ^-^^^  "^  ^  ^^^■ 

"Factory"  has  the  same  meaning  as  in  the  Factory  and  Workshop    " 

Acts,    1878   to   1891,  and   also   includes   any  dock,  wharf,  quay, 

warehouse,  machinery,  or  plant,  to  which  any  provision  of  the 

Factory  Acts  is  applied  by  the  Factory  and  Workshop  Act,  1895,  58  &  r)0  Vict. 

and  every  laundry  worked  by  steam,  water,  or  other  mechanical  e.  37. 

power:  rn  tr  r.i  \[(,t 

"  Mine  "  means  a  mine  to  which  the  Coal  Mines  Regulation  Act,  1887,  ''  _-„  " 

or  the  Metalliferous  Mines  Regulation  Act,  1872,  applies :  ^'f^' 

"  Quarry  "  means  a  quarry  under  the  Quarries  Act,  1894  :  3o  &  36  "\  ict. 

"  Engineering  work  "  means  any  work  of  construction  or  alteration  or  c.  77. 

repair  of  a  railroad,  harbour,  dock,  canal,  or  sewer,  and  includes  .-jy  ^  _-g  \[qi 

any  other  work  for  the  construction,  alteration,  or  repair  of  which  ^  ^.^  ' 

machinery  driven  by  steam,  water,  or  other  mechanical  power  is 

used: 

R.  2m 
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t)(1  &  61  Vict.  "  Undertakers  "  in  the  case  of  a  railway  means  the  railway  company; 

c.  37.  in  the  case  of  a  factory,  quarry,  or  lamidry  means  the  occupier 

thereof  within  the  meaning  of  the  Factory  and  Workshop  Acts, 

1878  to  1895 ;  in  the  case  of  a  mine  means  the  owner  thereof 
within  the  naeaning  of  the  Coal  Mines  Regulation  Act,  1887,  or 
the  Metalliferous  Mines  Regulation  Act,  187:2,  as  the  case  may 
be,  and  in  the  case  of  an  engineering  work  means  the  person 
vmdertaking  the  construction,  alteration,  or  repair ;  and  in  the 
case  of  a  building  means  the  persons  undertaking  the  construction, 
repair,  or  demohtion : 

"  Employer  "  includes  any  body  of  persons  corporate  or  unincorporate 
and  the  legal  personal  representative  of  a  deceased  employer  : 

"  Workman  "  includes  every  person  who  is  engaged  in  an  employment 
to  which  this  Act  applies,  whether  by  way  of  manual  labour  or 
otherwise,  and  whether  his  agreement  is  one  of  ser\-ice  or  appren- 
ticeship or  otherwise,  and  is  expressed  or  implied,  is  oral  or  in 
wTiting.  Any  reference  to  a  workman  who  has  been  injured 
shall,  where  the  workman  is  dead,  include  a  reference  to  his  legal 
personal  representative  or  to  his  dependants,  or  other  person  to 
whom  compensation  is  payable  : 

"Dependants"  means — 

(a)  in  England  and  Ireland,  such  members  of  the  workman's  family 
9  &  10  Viet.  specified  in  the  Fatal  Accidents  Act,  1846,  as  were  wholly  or 
c.  98.  in  part  dependent  upon  the  earnings  of  the  workman  at  the 

time  of  his  death  ;  and 

(b)  in  Scotland,  such  of  the  persons  entitled  according  to  the  law 

of  Scotland  to  sue  the  employer  for  damages  or  solatiima  in 
respect  of  the  death  of  the  workman,  as  were  wholly  or  in 
part  dependent  upon  the  earnings  of  the  workman  at  the 
time  of  his  death. 
(3.)  A  workman  employed  in  a  factory  which  is  a  shipbuilding  yard  shall 
not  be  excluded  from  this  Act  by  reason  only  that  the  accident  arose  outside 
the  yard  in  the  course  of  his  work  upon  a  vessel  in  any  dock,  river,  or  tidal 
water  near  the  yard. 
Application  to      S.  8. — (1.)  This  Act  shall  not  apply  to  persons  in  the  naval  or  military 
workmen  in      service  of  the  Crown,  but  otherwise  shall  apply  to  any  employment  by  or 
fm])loyment     under  the  Crown  to  which  this  Act  would  apply  if  the  employer  were  a 
of  Crown.  private  person. 

(2.)  The  Treasury  may,  by  warrant  laid  before  Parliament,  modify  for  the 
.50  &  rA  Vict,  pm-poses  of  this  Act  their  warrant  made  under  section  one  of  the  Super- 
c.  07.  annuation  Act,  1887,  and  notwithstanding  anything  in  that  Act,  or  any 

such  warrant,  may  frame  a  scheme  with  a  view  to  its  being  certified  by  the 
Registrar  of  Friendly  Societies  under  this  Act. 
Provision  as         S.  9.  Any  contract  existing  at  the  commencement  of  this  Act,  whereby  a 
to  existing        workman  relinquishes  any  right  to  compensation  from  the  employer  for 
contracts.  personal  injury  arising  out  of  and  in  the  course  of  his  employment,  shall 

not,  for  the  purposes  of  this  Act,  be  deemed  to  continue  after  the  time  at 
which  the  workman's  contract  of  service  would  determine  if  notice  of  the 
determination  thereof  were  given  at  the  commencement  of  this  Act. 
Commence-  S.  10.— (1.)  This  Act  shall  come  into  operation  on  the  first  day  of  July 

jnent  of  Act      one  thousand  eight  hundred  and  ninety-eight. 

iind  short  (2.)  This  Act  may  be  cited  as  the  Workmen's  Compensation  Act,  1897. 

title. 

.Sect.  I.  '  SECOND   SCHEDULE. 

Arbitration, 

The  following  provisions  shall  apply  for  settling  any  matter  which  under 
this  Act  is  to  be  settled  by  arbitration : — 

(1.)  If  any  committee,  representative  of  an  employer  and  his  workmen, 
exists  with  power  to  settle  matters  under  this  Act  in  the  case  of  the 
employer  and  workmen,  the  matter  shall,  unless  either  party  objects,  by 
notice  in  writing  sent  to  the  other  party  before  the  committee  meet  to  con- 
sider the  matter,  be  settled  by  the  arbitration  of  such  committee,  or  be 
referred  by  them  in  their  discretion  to  arbitration  us  hereinafter  provided. 
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(2.)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the  com-    60  &  Gl  VicT. 
mittee  so  refers  the  matter  or  fails  to  settle  the  matter  within  three  mouths  c.  37. 

from  the  date  of  the  claim,  the  matter  shall  be  settled  by  a  single  arbitrator    ■ 

agreed  on  by  the  parties,  or  in  the  absence  of  agreement  by  the  county 
court  judge,  according  to  the  procedure  proscribed  by  rules  of  court,  or  if 
in  England  the  Lord  Chancellor  so  authorises,  according  to  the  like  proce- 
dure, by  a  single  arbitrator  appointed  by  such  county  court  judge. 

(3.)  Any  arbitrator  appointed  by  the  county  couLt  judge  shall,  for  the 
purposes  of  this  Act,  have  all  the  powers  of  a  county  court  judge,  and  shall 
be  paid  out  of  moneys  to  bo  provided  by  Parliament  in  accordance  with 
regulations  to  be  made  by  the  Treasury. 

(i.)  The  Arbitration  Act,  1839,  shall  not  apply  to  any  arbitration  under  •">-  '^'  '>'■<  Vict. 
this  Act:  but  an  arbitrator  may,  if  he  thinks  iit,  submit  any  question  of  c.  V*. 
law  for  the  decision  of  the  county  court  judge,  and  the  decision  of  the  judge 
on  any  question  of  law,  cither  on  such  submission,  or  in  any  case  where  he 
himself  settles  the  matter  under  this  Act,  shall  be  final,  unless  within  the 
time  and  in  accordance  with  the  conditions  prescribed  by  rules  of  the 
Supreme  Court  either  party  appeals  to  the  Court  of  Appeal ;  and  the  county 
court  judge,  or  the  arbitrator  appointed  by  him,  shall,  for  the  purpose  of 
an  arbitration  under  this  Act,  have  the  same  powers  of  procuring  the 
attendance  of  witnesses  and  the  production  of  documents  as  if  the  claim 
for  compensation  had  been  made  by  plaint  in  the  county  court. 

(5.)  Rules  of  court  may  make  provision  for  the  appearance  in  any  arbi- 
tration under  this  Act  of  any  party  by  some  other  person. 

(6.)  The  costs  of  and  incident  to  the  arbitration  and  proceedings  connected 
therewith  shall  be  in  the  discretion  of  the  arbitrator.  Tlie  costs,  whether 
before  an  arbitrator  or  in  the  county  court,  shall  not  exceed  the  limit 
prescribed  by  rules  of  court,  and  shall  bo  taxed  in  manner  prescribed  by 
those  rules. 

(7.)  In  the  case  of  the  death  or  refusal  or  inability  to  act  of  an  arbitrator, 
a  judge  of  the  High  Court  at  chambers  may,  on  the  application  of  any 
party,  appoint  a  new  arbitrator. 

(8.)  Where  the  amount  of  compensation  under  this  Act  shall  have  been 
ascertained,  or  any  weekly  payment  varied,  or  any  other  matter  decided, 
under  this  Act,  either  by  a  committee  or  by  an  arbitrator  or  by  agreement, 
a  memorandum  thereof  shall  be  sent,  in  manner  prescribed  by  rules  of 
court,  by  the  said  committee  or  arbitrator,  or  by  any  party  interested,  to 
the  registrar  of  the  county  court  for  the  district  in  which  any  person 
entitled  to  such  compensation  resides,  who  shall,  subject  to  such  rules,  on 
being  satisfied  as  to  its  genuineness,  record  such  memorandum  in  a  special 
register  without  fee,  and  thereupon  the  said  memorandum  shall  for  all 
j)urposes  be  enforceable  as  a  county  court  judgment.  Provided  that  the 
county  court  judge  miy  at  any  time  rectify  such  register. 

(9.)  Where  any  matter  under  this  Act  is  to  be  done  in  a  county  court,  or 
by  to  or  before  the  judge  or  registrar  of  a  county  court,  then,  unless  the 
contrary  intention  appear,  the  same  shall,  subject  to  rules  of  court,  be  done 
in,  or  by  to  or  before  the  judge  or  registrar  of,  the  county  court  of  the  dis- 
trict in  which  all  the  parties  concerned  reside,  or  if  they  reside  in  diSerent 
districts  the  district  in  which  the  accident  out  of  which  the  said  mitter 
arose  occurred,  without  prejudice  to  any  transfer  in  manner  provided  by 
rules  of  court. 

(10.)  The  duty  of  a  county  court  judge  under  this  Act,  or  of  an  arbitrator 
appointed  by  him,  shall,  subject  to  rules  of  court,  be  part  of  the  duties  of 
the  county  court,  and  the  officers  of  the  court  shall  act  accordingly,  and  rules 
of  court  may  bo  made  both  for  any  purpose  for  which  this  Act  authorises 
rules  of  court  to  be  made,  and  also  generally  for  carrying  into  effect  this 
Act  so  far  as  it  affects  the  county  court,  or  an  arbitrator  appointed  by  the 
judge  of  the  county  court,  and  proceedings  in  the  county  court  or  before 
any  such  arbitrator,  and  such  rules  may,  in  England,  be  made  by  the  five 
judges  of  the  county  courts  appointed  for  the  making  of  rules  under  section 
one  hundred  and  sixty-four  of  the  County  Courts  Act,  1888,  and  when  ."ii  ^t  .")2  \'ict 
allowed  by  the  Lord  Chancellor,  as  provided  by  that  section,  shall  have  full  o.  liJ. 
effect  without  any  further  consent. 

(11.)  No  court  fee  shall  be  payable  by  any  party  in  respect  of  any  pro- 
ceeding under  this  Act  in  the  county  court  prior  to  the  award. 
(12.)  Any  sum  awarded  as  compensation  shall  be  paid  on  the  receipt  of 
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(i(i  &  (jl  ViCT.  the  person  to  ■whom  it  is  payahle  under  any  agreement  or  award,  and  his 
c.  37.  solicitor  or  agent  shall  not  be  entitled  to  recover  from  him,  or  to  claim  a 

lien  on,  or  deduct  any  amount  for  costs  from,  the  said  sum  awarded,  except 

such  sum  as  may  be  a'wardedby  the  arbitrator  or  county  court  judge,  on  au 
application  made  by  either  party  to  determine  the  amount  of  costs  to  be 
paid  to  the  said  solicitor  or  agent,  such  sum  to  be  awarded  subject  to 
taxation  and  to  the  scale  of  costs  prescribed  by  rules  of  court. 

(13.)  The  Secretary  of  State  may  appoint  legally  qualified  medical  prac- 
titioners for  the  purpose  of  this  Act,  and  any  committee,  arbitrator,  or 
judge  may,  subject  to  regulations  made  by  the  Secretary  of  State  and  the 
Treasury,  appoint  any  such  practitioner  to  report  on  any  matter  which 
seems  material  to  any  question  arising  in  the  arbitration  ;  and  the  expense 
of  any  such  medical  practitioner  shall,  subject  to  Treasury  regulations,  bo 
paid  out  of  moneys  to  be  x^rovided  by  Parliament. 

(14.)  In  the  application  of  this  schedule  to  Scotland — 

(a)  "Sheriff"  shall  be  substituted  for  "county  court  judge,"  "sheriff 

court"  for  "county  court,"  "action"  for  "plaint,"  "sheriff 
clerk  "  for  "  registrar  of  the  county  court,"  and  "  act  of  sederunt  " 
for  "  rules  of  court  "  : 

(b)  Any  award  or  agreement  as  to  compensation  under  this  Act  may  be 

competently  recorded  for  execution  in  the  books  of  council  and 
session  or  sheriff  court  books,  and  shall  be  enforceable  in  like 
manner  as  a  recorded  decree  arbitral : 

(c)  Any  application  to  the  sheriff  as  arbitrator  shall  be  heard,  tried,  and 
determined  summarily  in  the  manner  provided  by  the  fifty-second 
section  of  the  Sheriff  Coui'ts  (Scotland)  Act,  1876,  save  only  that 
parties  may  be  represented  by  any  person  authorised  in  writing  to 
appear  for  them  and  subject  to  the  declaration  that  it  shall  be 
competent  to  either  party  within  the  time  and  in  accordance  with 
the  conditions  prescribed  by  act  of  sederunt  to  require  the  sheriff 
to  state  a  case  on  any  question  of  law  determined  by  him,  and  hi< 
decision  thereon  in  such  case  may  be  submitted  to  either  division 
of  the  Court  of  Session,  who  may  hear  and  detennine  the  same- 
finally,  and  remit  to  the  sheriff  with  instruction  as  to  the  judgment 
to  be  pronounced. 

(15.)  Paragraphs  four  and  seven  of  this  schediile  shall  not  apply  to- 
Scotland. 

(16.)  In  the  ajjplication  of  this  schedule  to  Ireland  the  expiession  "  county 
court  judge  "  shall  include  the  recorder  of  any  city  or  town. 


;;9  &  4(1  Vict. 
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Dated  May  27,  1898. 

rreliminari/. 

1. — (1.)  The  following  rules  shall  have  effect  under  the  Workmen^ 
Compensation  Act,  1897  (in  these  rules  referred  to  as  the  Act),  with 
reference  to  any  matter  or  proceeding  for  the  reguhition  of  which  rules  of 
court  may  be  made  under  the  Act,  and  generally  for  carrying  the  Act  into- 
effect  so  far  as  it  affects  the  county  court  or  an  arbitrator  appointed  by  the 
judge  of  the  county  court,  and  proceedings  in  the  county  court  or  before 
any  such  arbitrator. 

(2.)  Tiieso  rules  may  bo  cited  as  the  Workmen's  Compensation  Rules. 
1898,  and  sliall  come  into  operation  on  the  first  day  of  July  one  thousand 
eight  hundred  and  ninety-eight. 

(3.)  Tiio  Interpretation  Act,  1889,  shall  apply  for  the  purpose  of  the 
intorpretiition  of  tlicso  rules  as  it  applies  for  the  purpose  of  the  inteqn-e- 
tatioii  of  an  Act  of  I'arliament. 

(4.)  TI)Cso  rules  shall  also  be  read  and  construed  with  the  County  Court 
Rules,  1889,  and  the  County  Court  Rules  of  subscqflent  date  amending  the 
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same;  and  any  oidof  and  i'ulc  i-efcrrod  to  by  number  in  tbesc  rule^;  sball  'WoiiKMKN'H 

mean  the  order  and  rule  so  numbered  in  the  County  Court  Rules,  1889,  or  ( 'omi'Kvsa- 

iii  any  County  Court  Rules  of  subsequent  date,  as  the  case  may  be,  tion  Rii.ks. 


18:i8. 


Parlies  to  Arbitration  before  Judge  or  Arbitrator  appointed  by  Judge. 

2. — (1.)  When  application  is  made  for  the  settlement  by  the  judge,  or  by  Parties  to 
;iu  arbitrator  appointed  by  the  judge,  of  any  matter  which  under  the  Act  is  arbitration, 
to  be  settled  by  arbitration,  the  party  making  such  application  shall  be     _,     f  r\   -i 
called  "  the  applicant  "  ;  and,  subject  to  these  rules,  all  other  persons  whose  I- 1""^;  , 
X)resence  at  the  arbitration  may  be  necessary  to  enable  the  judge  or  arbi-  tr  ''  \,'y 
trator  effectively  and  completely  to  adjudicate  upon  and  settle  all  the   .    '  -, 
questions  involved  shall  be  made  parties  to  the  application,  and  shall  be  '•     J 
called  "  the  respondents." 

(2.)  In  any  case  in  which  both  the  undertakers  as  defined  by  the  Act  and  Juindcr  of 
ii  contractor  with  them  are  alleged  to  be  liable  to  pay  compensation  under  applicants, 
the  Act,  the  applicant  may  at  his  option  make  both  the  undertakers  and  the  ^~,  ^  ,-v  .-i 
contractor,  or  either  of  them,  respondents.  irr"  •  \     f  • 

3.  More   persons   than   one  may  be   joined  as  applicants  in  one  arbi-    !-\\\.    'vi'  • 
tration,  in  any  case  in  which  such  XDcrsons  might  be  joined  in  one  action  as  ?e(|;.N'-|^^n  V 
plaintiSs  under  Ord.  III.  r.  la,  of  the  County  Court  Rules  (Rule  1  of  the  ir, '^(■J     '^^''■ 
County  Court  Rules,  December,  1896)  ;  and  that  rule,  and  Rules  18  and  19  :,,     V  '"'"j- 
of  Ord.  XLIV.,  shall,  with  the  necessary  modifications,  apply  to  anv  such      ;.   -^PP^'" 
arbitration.  "  cation  by 

4. — (1.)  An  application  on  behalf  of  the  dependants  of  a  deceased  work-  dependants, 
man  for  the  settlement  by  arbitration  of  the  amount  payable  as  compen-  [Conf.  0  &  10 
sation  to  such  dependants  shall  be  made  by  the  legal  personal  representative,  Vict.  c.  9:>. 
if  any,  of  the  deceased  workman  on  behalf  of  such  dependants,  and  such  27  &  28  Vict, 
legal  personal  representative  shall  file,  as  part  of  the  particulars  herein-  c.  95.] 
after  mentioned,  particulars  as  to  the  dependants  ou  whose  behalf  such 
application  is  made. 

(2.)  If  there  is  no  such  legal  personal  representative,  the  application  may 
be  made  by  the  dependants  themselves. 

(3.)  Provided,  that  if  there  is  any  conflict  of  interest  between  the  de- 
^jeudauts  themselves,  the  application  naay  be  made  by  such  legal  personal 
representative  on  behalf  of  some  only  of  such  dependants,  or  if  there  is  no 
such  legal  personal  representative  the  application  may  be  made  by  some 
only  of  such  dependants,  the  other  dependants  in  either  case  being  named 
as  respondents. 

(4.)  In  the  construction  of  this  rule  the  term  "  dependants  "  shall  include 
persons  who  claim  to  be  dependants,  but  as  to  whose  claim  to  rank  as 
dependants  any  question  arises. 

5. — (1.)  In  any  case  in  which  the  amount  payable  as  compensation  to  the  Application 
dependants  of  a  deceased  workman  has  been  agreed  upon  or  ascertained,  by  dependants 
but  any  question  arises  as  to  who  are  dependants,  or  as  to  the  amount  under  Act, 
payable  to  each  dependant,  an  application  for  the  settlement  of    such  Seh.  I.,  par. 
question  by  arbitration  may  bo  made  cither  by  the  legal  personal  repre-  5,  where 
isentative  (if  any)  of  the  deceased  workman  on  behalf  of  the  dependants  or  anijuut  of 
any  of  them,  or,  if  there  is  no  legal  personal  representative,  by  such  depen-  compensation 
dants  or  any  of    them,  against  the  other   dependants,   and  the  persons  agreed  or 
claiming  to  be  dependants,  but  as  to  whose  claim  to  rank  as  such  a  question  ascertained, 
arises  ;  or  such  application  may  be  made  by  the  persons  claiming  to  be 
dependants,  but  as  to  whose  claim  to  rank  as  such  a  question  arises,  or  any 
of  them,  against  the  legal  personal  representative  (if  any)  of  the  deceased 
workman,  and  the  dependants,  and  such  of  the  persons  claiming  to  be 
dependants  as  are  not  applicants. 

(2.)  In  any  such  case,  if  the  employer  has  paid  the  agreed  or  ascertained 
amount  of  compensation,  it  shall  not  be  necessary  to  make  him  a  respondent, 
but  if  such  compensation  or  any  part  thereof  is  still  in  his  hands  he  shall 
be  made  a  respondent. 

(3.)  In  any  such  case  the  employer,  if  made  a  respondent,  may  pay  the 
amount  of  compensation  in  his  hands  into  court,  to  be  dealt  with  as  the 
judge  or  arbitrator  shall  direct,  and  thereupon  further  proceedings  against 
him  shall  be  staved. 
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6.— (1.)  An  application  for  the  settlement  by  arbitration  of  the  sum 
payable  in  respect  of  medical  attendance  and  the  burial  of  a  deceased 
wo'rkman  who  leaves  no  dependants  shall  be  made  by  the  legal  personal 
representative,  if  any,  of  the  deceased  -workman.  If  there  is  no  such  legal 
personal  representative,  the  application  may  be  made  by  any  person  to 
whom  any  such  expenses  are  due.  In  the  latter  case  any  other  person 
known  to  the  applicant  as  a  person  to  whcm  any  such  expenses  are  due 
shall  be  joined  in  the  application  either  as  applicant  or  respondent. 

(2.)  In  any  case  in  which  application  is  made  for  the  settlement  by 
arbitration  of  such  amount,  the  amount  awarded,  if  insufficient  for  the 
payment  of  such  expenses  in  full,  shall  he  apportioned  between  the  persons 
to 'whom  such  expenses  are  due  in  such  manner  as  the  judge  or  arbitrator 
shall  direct. 

7.  The  provisions  of  Eules  7  and  S  of  Old.  III.  as  to  parties  suing  or 
defending  on  behalf  of  other  persons  having  the  same  interest,  and  the 
pro%isions  of  the  County  Court  Eules  as  to  persons  under  disability  and 
partners  suing  and  being  sued,  shall,  with  the  necessary  modifications, 
apply  to  proceedings  by  way  of  arbitration  under  the  Act. 


A'pglicat'xon  for  Arbitration, 

8.  An  application  for  the  settlement  of  any  matter  by  arbitration  shall  be 
made  by  the  applicant  fihng  with  the  registrar  a  request  for  arbitration, 
intituled  in  the  matter  of  the  Act  and  in  the  matter  of  the  arbitration, 
which  request  shall  be  entered  and  numbered  as  a  plaint,  and  shall,  with 
the  subsequent  proceedings  thereon,  be  recorded  in  the  special  register 
hereinafter  mentioned. 

9.  Particulars  shall  be  appended  or  annexed  to  the  request,  containing — 

(a)  A  concise  statement  of  the  circumstances  under  which  the  application 

is  made,  and  the  relief  or  order  which  the  applicant  claims ; 

(b)  The  date  of  service  of  notice  of  the  accident  on  the  employer,  or,  if 

such  notice  has  not  been  served,  the  reason  for  such  omission  ; 
and 

(c)  The  full  names  and  addresses  of  the  respondents,  and  of  the  applicant 

and  his  solicitor,  if  the  proceediugs  are  commenced  through  a 
solicitor. 
10. — (1.)  The  request  and  particulars  shall  be  accordiug  to  such  of  the 
forms  in  the  Appendix  as  shall  be  applicable  to  the  case,  with  such  modi- 
fications  as  the  nature  of  the  case  shall  require. 

(2.)  A  copy  of  the  notice  of  the  accident  shall  be  appended  or  annexed  to 
the  particulars.  If  this  rule  cannot  be  complied  with,  the  reason  for  the 
omission  shall  be  stated  in  the  particulars. 

11.  The  applicant  shall  deliver  to  the  registrar  with  the  request  and  par- 
ticulars a  cop3'  thereof  for  the  judge  or  arbitrator,  and  a  coi)y  for  each 
respondent  to  be  served. 

12.  Where  the  applicant  is  illiterate  and  unable  to  furnish  the  required 
information  in  writing,  the  request  and  particulars  and  copies  shall  be 
filled  up  by  the  registrar's  clerk. 


1-i.Niiig  day 
and  place  fi>r 
iirbitration. 

[Con/.  Or.l. 
X  L.  r.  5.] 


Proceedings  on  Arbitration  before  Judge. 

Fixing  Day  and  Place  for  Arbitration, 

13. —  (1.)  On  the  filing  of  a  request  for  arbitration,  the  registrar  shall 
transmit  a  copy  of  the  request  and  particulars  to  the  judge,  who  shall  as 
soon  as  conveniently  may  be  (if  he  decides  to  settle  the  matter  himself), 
appoint  a  day  and  hour  for  proceeding  with  the  arbitration.  Such  day 
shall  be  so  fixed  as  to  allow  the  copies  of  the  request  and  particulars  to 
be  served  on  the  respondents  at  least  ten  (q)  clear  days  before  the  day  so 
fixed. 


(l)  Now  "  fifteen  ;  "  see  post,  p.  548. 
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(2.)  The  arbitration  shall,  subject  as  hereinafter  mentioned,  be  held  at  Workhen's 

the  place  at  which  the  court  is  held.  Compknsa- 

(3.)  Provided,  that  tlie  judge  may  direct  that  the  arbitration  shall  be  held  tiox  Ucm;s, 

at  any  other  place  within  the  district  of  the  court,  on  application  in  that  1898. 
behalf  made  by  any  party  to  the  arbitration,  and  on  such  party  filing  an 


undertaking  to  provide  at  his  own  expense  a  place  to  the  satisfaction  of  the  [Cotj/.  Ord. 
judge  in  which  the  arbitration  may  be  held,  and  to  pay  the  necessary  XXXIXp., 
expenses  of  tlic  judge  and  officers  of  the  court  attending  at  such  place.  rr.  1,  2. J 

(4.)  If  such  direction  is  given  before  the  notices  mentioned  in  the  next 
following  rule  are  issued,  the  registrar  shall  insert  in  such  notices  the  place 
at  which  the  arbitration  has  been  so  directed  to  be  held. 

(5.)  If  such  direction  is  given  after  such  notices  have  been  issued,  the 
registrar  shall  forthwith  send  notice  by  post  to  the  parties  of  the  place  at 
which  the  arbitration  has  been  so  directed  to  be  held. 

Notice  of  Day  fixed, 

14,  On  the  day  for  proceeding  with  an  arbitration  being  fixed,  the  registrar  Nut  ice  to 
shall  give  or  send  by  post  notice  in  writing  to  the  applicant,  stating  the  ]iartioH. 
place  at  which  and  the  day  and  hour  on  and  at  which  the  arbitration  will  [Conf.  Onl. 
be  proceeded  with,  and  shall  issue  the  copies  of  the  request  and  particulars,  XXXN'ITf. 
under  the  seal  of  the  court,  for  service  on  the  respondents,  together  with  r.  "2.] 
notices  signed  by  the  registrar  himself,  and  under  the  seal  of  the  court,  T?f,j.jj-,^  c,  7 
stating  the  place  at  which  and  the  day  and  hour  on  and  at  which  the 
arbitration  will  be  proceeded  with,  and  that  if  the  respondents  do  not 
attend  in  person  or  by  their  solicitors  such  order  will  be  made  and  proceed- 
ings taljen  as  the  judge  may  thinl^:  just  aiad  expedient. 

Service  on  Bespondents. 

15. — (1.)  The  copies  and  notices  mentioned  in  the  last  preceding  rule  may  Service  on 
be  served —  respondents. 

(a)  By  a  bailiff  of  a  court ;  fOrd  YII 
or  at  the  request  of  the  applicant  or  his  solicitor,  r  30  1 

(b)  By  the  applicant  or  some  clerjj  or  servant  in  his  permanent  and  ex- 

clusive employ ;  or 

(c)  By  the  applicant's  solicitor,  or  a  solicitor  acting  as  agent  for  such 

solicitor,  or  some  person  in  the  employ  of  either  of  them. 

(2.)  Service  may  be  effected  either  in  accordance  with  the  rules  as  to 
service  of  default  summonses,  or  by  registered  post  in  accordance  with  the 
provisions  of  subsections  4  and  5  of  section  2  of  the  Act  with  reference  to  Act,  sect.  2, 
service  of  notice  in  respect  of  an  injiuy,  and  the  provisions  of  these  sub-  subsects.  4,  "). 
sections  shall  apply  to  such  service. 

(3.)  Where  service  is  effected  otherwise  than  by  a  bailiff,  a  copy  of  the  Where  service 
document  served,  with  the  date  and  mode  of  service  endorsed  thereon,  shall  effected  other- 
within  three  clear  days  next  after  the  date  of  service,  or  such  further  time  wise  than  by 
as  may  be  allowed  by  the  registrar  of  the  court  issuing  such  document,  be  bailiff".     [Ord. 
delivered  or  transmitted  to  such  registrar  by  the  applicant  or  his  solicitor.  VIF.  r.  31.] 
The  applicant  or  his  solicitor  shall  also  (unless  the  respondent  files  an 
answer)  after  the  time  limited  for  filing  an  answer,  deliver  or  transmit  to 
the  registrar  an  affidavit  of  the  service  of  such  document,  according  to 
Form  21  in  the  Appendix  to  the  County  Court  Kules,  with  such  variations 
as  the  circumstances  of  the  case  shall  require. 

Stay  of  Proceedings. 

16.  Where  several  requests  for  arbitration  are  filed  by  different  applicants  Stay  of  pro- 
against  the  same  respondent  in  the  same  court  in  respect  of  matters  arising  ccedings  in 
out  of  the  same  circumstances,  the  respondent  may,  on  filing  an  undertaliing  other  arbitra- 
to  be  bound,  so  far  as  his  liability  to  pay  compensation  is  concerned,  by  the  tions,  to  abide 
award  in  such  one  of  the  said  arbitrations  as  may  be  selected  by  the  judge,  decision  as  to 
apply  to  the  judge  under  Ord.  VIII.  r.  2,  for  an  order  to  stay  proceedings  liability  in 
in  the  arbitrations  other  than  the  one  so  selected  until  an  award  is  made  in  selected  arbi- 
such  selected  arbitration;  and  Rules  2  to  6  of  Ord.  VIII.  shall,  with  the  tration.  [Co??/, 
necessary  modifications,  apply  accordingly.  Ord.  VTII. 

rr.  2-<).3 
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Form  8. 


Ansiccr  by  Respondents. 

17. — (1.)  If  auy  respondent  desires  to  disclaim  any  interest  in  the  subject 
matter  of  the  arbitration,  or  consider  that  the  applicant's  particulars  are  in 
any  respect  inaccurate  or  incomplete,  or  desires  to  bring  any  fact  or  docu- 
ment to  the  notice  of  the  judge,  or  intends  to  rely  on  the  fact  that  notice  of 
the  accident  was  not  sei-ved  in  accordance  with  section  2  of  the  Act,  or  that 
the  claim  for  compensation  was  not  made  within  the  time  limited  by  the 
said  section,  or  intends  to  deny  (wholly  or  partially)  his  liability  to  pay 
compensation  imder  the  Act,  he  shall,  five  (?■)  clear  days  at  least  before  the 
day  fixed  for  proceeding  with  the  arbitration,  file  with  the  registrar  an 
answer,  stating  his  name  and  address,  and  the  name  and  address  of  his 
solicitor  (if  any),  and  stating  that  he  disclaims  any  interest  in  the  subject 
matter  of  the  arbitration,  or  stating  in  what  respect  the  particulars  are  in- 
accurate or  incomplete,  or  stating  concisely  any  fact  or  document  which  he 
desires  to  bring  to  the  notice  of  the  judge,  or  on  which  he  intends  to  rely, 
or  the  grounds  on  and  extent  to  which  he  denies  liability. 

(2.)  Such  respondent  shall,  with  such  answer,  file  copies  thereof  for  the 
applicant  and  the  judge,  and  one  copy  for  each  of  the  other  respondents, 
and  the  registrar  shall  within  twenty-four  hours  after  receiving  such  copies 
transmit  the  same  by  post  to  the  apphcant  and  the  judge  and  the  other 
respondents  respectively. 

(3.)  Subject  to  any  answer  so  filed,  and  to  the  provisions  of  the  next 
following  paragi'aph,  the  applicant's  particulars,  and,  in  the  case  of  a  claim 
for  compensation,  the  liability  to  pay  compensation  under  the  Act,  shall  be 
taken  to  be  admitted. 

(4.)  Provided,  that  in  case  of  non-compliance  with  this  rule,  and  of  the 
apphcant's  not  consenting  at  the  arbitration  to  permit  a  respondent  to  avail 
himself  of  any  matter  of  which  he  should,  pursuant  to  this  rule,  have  given 
notice  by  filing  an  answer,  the  judge  may,  on  such  terms  as  he  shall  think 
fit,  either  proceed  with  the  arbitration  and  allow  the  respondent  to  avail 
himself  of  such  matter,  or  adjourn  the  arbitration  to  enable  the  respondent 
to  file  such  answer. 


Submission 
to  award  or 
pa}Tnent  into 
court  by 
respondents. 

Fi.rm  9. 


[Conf.  Ord. 
IX.  r.  11  (2).] 

Forms  10,  11. 

Acceptance  of 
weekly  pay- 
ment offered. 

Form  12. 

\Conf.  Ord. 
IX.  T.  12o.] 

Aj'ccptancc  of 
»«nm  paid  into 
•■<)nrt. 


Submission  to  Aicard  or  Payment  into  Court  by  Respondents, 

18. — (1.)  Where  a  respondent  from  whom  compensation  is  claimed  admits 
liability,  he  may  at  any  time  before  the  day  fixed  for  proceeding  with  the 
arbitration, 

(a)  Where  the  application  is  made  by  an  injured  workman,  file  with  the 

registrar  a  notice  that  the  respondent  submits  to  an  award  for  the 
payment  of  a  weekly  sima,  to  be  specified  in  such  notice ;  or 

(b)  Where  the  application  is  made  on  behalf  of  the  dependants  of  a 

deceased  workman,  or  for  the  settlement  of  the  stun  payable  in 

respect  of  medical  attendance  on  and  the  burial  of  a  deceased 

workman  who  leaves  no  dependants,  pay  into  court  such  sum  of 

money  as  the  respondent  considers  sufficient  to  cover  his  hability 

in  the  circumstances  of  the  case. 

(2.)  The  registrar  shall,  within  twenty-four  hours  from  the  time  of  any 

notice  filed  or  payment  made  pursuant  to  the  last  preceding  paragraph, 

send  notice  thereof  (with,  where  a  notice  is  filed,  a  copy  of  such  notice)  to 

the  applicant,  and  to  the  other  respondents  (if  any). 

(3.)  If  the  applicant  is  a  workman,  and  elects  to  accept  in  satisfaction  of 
bis  claim  the  weekly  paj-meut  specified  in  the  respondent's  notice,  he  shall 
send  to  the  registrar  and  to  the  respondent  by  post,  or  leave  at  the  registrar's 
office  and  at  the  residence  or  place  of  business  of  the  respondent,  a  written 
notice  stating  such  acceptance,  within  such  reasonable  time  before  the  day 
fixed  for  proceeding  with  the  arbitration  as  the  time  of  filing  of  notice  of 
submission  by  the  respondent  has  permitted. 

(4.)  If  the  application  for  arbitration  is  made  on  behalf  of  the  dependants 
of  a  deceased  workman,  or  for  the  settlement  of  the  sum  payable  in  respect 
of  medical  attendance  and  burial  as  aforesaid,  and  the  applicant  is  willing 


(r)  Now  "  ten  ;  "  sec  post,  p.  548. 
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to  accept  the  sum  paid  into  court  in  satisfaction  of  the  compensation  pay-    Wokkmen's 
able  to  the  dependants,  or  in  respect  of  such  medical  attendance  and  burial     Comi'ENSa- 
(as  the  case  may  be),  he  shall  send  to  the  registrar  and  to  the  respondent  by    TlOM  KiLtS, 
l)ost,  or  leave  at  the  registrar's  ofUue  and  at  the  residence  or  place  of  business  1808. 

of  the  respondent,  a  written  notice  of  such  willingness,  within  such  reason- \ 

able  time  before  the  day  fixed  for  proceeding  with  the  arbitration  as  the  Form  12. 
lime  of  payment  into  court  by  the  respondent  has  permitted.  [Coiif.  fhd. 

If  there  are  any  other  respondents,  the  applicant  shall  in  like  manner  jx.  r.  12a.] 
give  notice  of  such  willingness  to  such  respondents;  and  if  any  of  such 
respondents  are  willing  to  accept  the  sum  paid  into  court  in  satisfaction  of 
such  compensation  as  aforesaid,  they  shall  in  like  manner  give  notice  of 
such  willingness  to  the  registrar  and  to  the  applicant  and  the  other  re- 
spondents. 

(5.)  If  the  applicant  is  a  workman,  and  elects  to  accept  in  satisfaction  of  I'rocedure  if 
his  claim  the  weekly  payment  submitted  to  by  the  respondent,  or  if  in  any  weekly  jkiv- 
other  case  the  applicant  and  all  the  respondents  give  notice  of  their  willing-  meat  ottered 
ness  to  accept  the  sum  paid  into  court,  the  following  provisions  shall  "r  sum  paid 
jipply : —  in  is  accepted. 

(a)  Where  the  respondent  submits  to  an  award  for  the  payment  of  a 

weekly  sum,  the  judge  may,  on  application  made  to  him  in  or  out 
of  court,  forthwith  make  an  award  directing  payment  of  such 
weekly  sum  accordingly ; 

(b)  Where  the  respondent  has  paid  money  into  court,  further  proceed- 

ings against  such  respondents  shall  be  stayed,  except  as  hereinafter 
mentioned ;  and 

(i.)  If  the  applicant  and  the  other  respondents  agree  as  to  the 
apportionment  and  application  of  such  sum,  the  judge  may,  on 
application  made  to  him  in  or  out  of  court  on  behalf  of  or  with 
the  consent  of  all  such  parties,  forthwith  make  an  award  for  such 
apportionment  and  application ; 

(ii.)  In  any  other  case  the  arbitration  may  proceed  as  between 
the  applicant  and  the  other  respondents. 
(e)  In  any  such  case  the  judge  may,  in  his  discretion,  by  his  award  order  ('osts  payable 
the  respondent  filing  notice  of  submission  to  an  award  or  paying  by  respun- 
money  into  court  to  pay  such  costs  as  the  applicant  and  the  other  dent.     [Conf. 
respondents  or  any  of  them  may  have  properly  incurred  before  the  ()rd.  IX.  r. 
receipt  of  notice  of  submission  to  an  award  or  payment  into  court,  l'2a  ('J)-] 
including,  if  the  judge  on  consideration  of  the  facts  of  the  case 
shall  so  order,  any  items  which  might  have  been  allowed  by  order 
of  the  judge  at  the  hearing  of  the  arbitration. 
(d)  If  the  applicant  or  any  respondent  intends  to  apply  for  any  such  costs,  Form  12. 

he  shall  give  notice  of  his  intention  in  his  notice  of  acceptance.        rpojif  Qrd 
(6.)  In  default  of  notice  of  acceptance  by  the  ax^plicant  and  all  the  re-  l^   -  "  -j^q    ' 
fcpondents,  the  arbitration  may  proceed  ;  but  if  no  greater  weekly  payment  /Wi 
or  compensation  is  awarded  than  that  which  the  respondent  has  submitted  ^  ^-^ 
to  payor  has  paid  into  court,  such  respondent  shall  not  be  liable  to  pay  any  Procedure 
further  costs  than  such  as  he  might  have  been  ordered  to  pay  if  the  weekly  and  costs 
payment  offered  or  sum  paid  into  court  had  been  accepted;  and  the  judge  if  weekly 
may  order  any  costs  incurred  by  such  respondent  after  notice  of  submission  sum  ottered 
to  an  award  or  payment  into  court  to  be  paid  by  any  party  who  has  not  or  sum  paid 
given  notice  of  acceptance  of  such  weekly  payment  or  sum,  and  may  order  in  is  not 
such  costs  to  be  set  off  against  any  costs  payable  to  such  party,  or  to  be  accepted, 
deducted  from  any  weekly  payment  or  compensation  awarded  to  such  party. 
The  judge  may  also  order  any  costs  incurred  after  notice  of  payment  into 
court  by  any  party  who  has  given  notice  of  acceptance  to  be  paid  by  any 
other  party'who  has  not  given  such  notice,  and  to  be  deducted  from  any 
compensation  awarded  to  such  last-mentioned  party. 

Notice  to  Parties  against  whom  Tmlcmnitij  claimed  under  Sect,  i  or  Sect.  G, 

or  otherwise. 

19.  Where  a  respondent  claims  to  be  entitled  under  sect.  4  or  sect.  G  of  Notice  of 
the  Act  or  otherwise  to  indemnity  over  against  any  person  not  a  party  to  claim  to  in- 
the  arbitration,  he  shall,  five  clear  days  before  the  day  fixed  for  proceeding  demnity 
with  the  arbitration,  file  a  notice  of  his  claim,  according  to  the  form  in  the  under  sect,  -t 
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Workmen's     Appendix ;  and  the  registrar  shall  seal  such  notice  and  deliver  it  to  the  re- 

COMPENSA-     spondent,  •svho  shall  serve  the  same,  together  with  a  copy  of  the  applicant's 

TION  EcLES,   request  and  j)articulars,  and  of  the  notice  served  on  the  respondent  under 

1898.  Rules  14  and  15,  upon  the  person  against  whom  such  claim  is  made;  and 

the  provisions  of  Rule  15  shall  apply  to  such  service. 

or  sect.  G,  or  20.  If  any  person  served  witli  a  notice  under  the  last  preceding  rule  (here- 
otherwise,  inafter  called  the  third  party)  desires  to  dispute  the  applicant's  claim  in  the 
y,.  ...-,  arbitration  as  against  the  respondent  on  whose  behalf  the  notice  has  been 
oim  o.  given,  he  nu;st  appear  before  the  judge  on  the  day  fixed  for  proceeding  with 
If  person  the  arbitration,  or  on  any  day  to  which  he  may  have  received  notice  from 
served  makes  tbe  registrar  that  the  arbitration  has  been  adjourned  or  postponed ;  and  in 
default  in  default  of  his  so  doing  he  shall  be  deemed  to  admit  the  validity  of  any 
appearing,  he  award  made  against  such  respondent,  as  to  any  matter  which  the  judge  has 
is  to  be  jm-isdiction  to  decide  in  the  arbitration  as  between  the  applicant  and  the 
deemed  to  respondent,  whether  such  award  is  made  by  consent  or  otherwise, 
admit  validity  21. — (1.)  The  third  party  or  the  respondent  may  apply  at  or  before  the 
of  award  arbitration  to  the  judge  for  directions  ;  and  the  judge,  upon  the  hearing  of 
against  the  application,  may,  if  it  shall  appear  desirable  so  to  do,  give  the  third 
respondent.  iDarty  leave  to  resist  the  claim  of  the  applicant  against  the  respondent  upon 
Application  such  terms  as  may  be  just,  or  to  appear  at  the  arbitration  and  take  such 
to  iudo-e  for  P^^'*  therein  as  may  be  just,  and  generally  maj-  give  such  directions  as  he 
directi~nns  as     ^l^all  think  proper. 

to  conduct  of        i^-)  -'■^  the  third  party  obtains  leave  to  resist  the  claim  of  the  applicant 
arbitration.       against  the  respondent,  the  judge  shall  have  the  same  power  to  award  costs 
as  between  the  applicant  and  the  third  party  as  he  has  to  award  costs 
between  the  api^licant  and  the  respondent. 
Judge  how  far      22. — (1.)  Nothing  in  these  rules  shall  empower  the  judge  to  decide  (other- 
empowered  to  wise  than  by  consent)  any  question  as  to  the  liability  of  such  third  party  to 
decide  ques-     indemnify  the  respondent,  or  to  make  any  award  in  favoui-  of  the  respondent 
tions  as  to         against  such  third  party,  or  to  make  any  fui'ther  or  other  order  than  that 
liability  of       the  third  party  shall  not  be  entitled  in  any  future  proceedings  between  the 
third  party.      respondent  and  such  third  party  to  dispute  the  validity  of  the  award  as  to 
any  matter  which  the  judge  has  jurisdiction  to  decide  in  the  arbitration  as 
between  the  applicant  and  the  respondent. 

(2.)  Provided  that,  with  the  consent  of  the  respondent  and  the  third 
party, 
[Con/.  (.>rd.  (a)  If  the  arbitration  results  in  an  award  in  favour  of  the  applicant,  or  is 

XI.  r.  2.]  finally  decided  otherwise  than  by  an  award,  and  the  third  party 

admits  his  liability  to  indemnify  the  respondent,  the  judge  may, 
on  application  made  to  him  at  or  after  the  hearing  of  the  arbitra- 
tion or  the  final  decision  thereof,  make  such  award  as  the  nature 
of  the  case  may  require  in  favour  of  the  respondent  against  the 
third  party  ;  provided  that  execution  thereon  shall  not  be  issued 
without  leave  of  the  judge  or  registrar  until  after  satisfaction  by 
the  respondent  of  the  award  against  him,  or  the  amount  recovered 
against  him ;  or 
[Cwj/.  Ord.  (}))  The  judge  may,  on  an  application  for  directions,  order  any  question  as 

XI.  r.  .S.]  to  tlie  liability  of  the  third  party  to  make  the  indemnity  claimed 

to  be  settled,  as  between  the  respondent  and  the  third  party,  by 
arbitration  after  the  arbitration  between  the  applicant  and  the 
respondent,  and  may  on  such  subsequent  arbitration  make  such 
award  as  the  nature  of  the  case  may  require  in  favour  of  either 
party  against  the  other. 
[Covf.  f)nl.  (c)  In  any  such  case  the  judge  may  decide  all  questions  of  costs  as 

XI.  r.  4.]  between  the  respondent  and  the  third  party,  and  may  order  either 

of  such  parties  to  pay  the  costs  of  the  other  (including  any  costs 
payable  l)y  such  party  to  any  other  party  to  the  arbitration),  or 
give  such  directions  as  to  such  costs  as  the  justice  of  the  case  may 
...   .      ,  require. 

i  laim  to  23. — (1.)  Where  a  respondent  claims  to  be  entitled  to  indemnity  against 

ind(  rniiity  any  other  respondent,  a  like  notice  may  be  issued  and  the  like  procedure 
iiH  between  may  be  adopted  for  the  determination  of  questions  between  the  respondents 
n.HjKindentB.  as  might  be  issued  and  adopted  if  such  last-mentioned  respondent  were  a 
[Con/.  Ord.       third  party. 

XI.  r.  fi.]  (2.)  Provided  that  where  both  the  undertakers  as  defined  by  the  Act  and 

a  contractor  with  them  arc  made  respondents  to  an  arbitration,  and  it  is 
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decided  m  such  arbitration  that  the  contractor  is  HaLlc  to  pay  compcn-  AVokkjien's 

sation  under  the  Act,  the  judge  may,  witliout  any  consent  or  admission  of  Compensa- 

liability  on  the  part  of  such  contractor,  make  an  award  in  accordance  witli  'iion  JIulks, 
paragraph   (2)  (a)  of  the  last  preceding  rule  in  favour  of  the  undertakers  18'JS. 

against  the  contractor. 


(3.)  Nothing  herein  contained  shall  prejudice  the  rights  of  the  applicant  See  Act, 
against  any  respondent.  sect.  4. 

rwccdurc  on  Arbitration, 

24.  Subject  to  the  special  provisions  of  these  rules,  the  procedure  in  an  I'rocedure 
arbitration  shall  be  the  same  as  the  procedure  in  an  action  commenced  in  before  judge, 
the  county  court  by  plaint  and  summons  in  the  ordinary  way,  and  deter- 
mined by  the  judge  without  a  jury;  and  the  statutory  provisions  and  rules 
for  the  time  being  in  force  relating  to  such  actions  shall,  with  the  necessary 
modifications,  apply  to  such  arbitration  accordingly ;  and  in  the  application 
of  such  provisions  and  rules  the  applicant's  request  for  arbitration  shall  be 
deemed  to  be  a  summons  with  particulars  annexed,  the  day  fixed  for  pro- 
ceeding with  the  arbitration  shall  be  deemed  to  be  the  return  day,  and  the 
applicant  and  respondents  shall  be  deemed  to  be  plaintiff  and  defendants 
respectively. 

Ap2wintmcnt  of  Medical  Referees  uncler  Schedule  II.,  paragrapli  13. 

25. — (1.)  Subject  to   and  in  accordance  with  regulations  made  by  the  Appoinlincnt 
Secretary  of  State  and  the  Treasury  under  paragraph  13  of  the  second  (if  medical 
schedule   to  the  Act,  the  judge  may,  at  the   hearing  of   an   arbitration,  referees  under 
appoint  any  legally  qualified  medical  practitioner  appointed  by  the  Secre-  Act,  Sch.  II. 
tary  of  State  for  the  purpose  of  the  Act  (in  these  rules  called  a  "medical  iiur.  IH. 
referee"),  to  report  on  any  matter  which  seems  material  to  any  question 
arising  in  the  arbitration. 

(2.)  Regulations  made  under  the  said  paragraph  shall,  so  far  as  they 
affect  the  county  court  or  an  arbitrator  appointed  by  the  judge  of  the 
county  court,  and  proceedings  in  the  county  court  or  before  any  such 
arbitrator,  be  deemed  to  be  rules  of  court,  and  shall  have  effect  accordingly. 

(3.)  When  any  appointment  is  made  as  aforesaid,  the  judge  may,  subject 
to  and  in  accordance  with  such  regulations,  order  the  injured  workman  to 
submit  himself  for  examination  by  the  medical  referee  ;  and  it  shall  be  the 
duty  of  the  workman,  on  being  served  with  such  order,  to  submit  himself 
for  examination  accordingly. 

Aioard, 

26. — (1.)  The  award  of  the  judge  on  any  arbitration  shall  be  in  writing.  Award. 
and  shall  be  sealed,  filed,  and  served  on  all  persons  affected  thereby,  and 
shall  be  enforceable  in  the  same  manner  as  a  judgment  or  order  of  the  *"'°^  ''■ 
court. 

(2.)  The   judge  shall  have  j)Ower  at  any   time  to  correct   any   clerical  52  &  51-5  Vict, 
mistake  or  error  in  such  award  arising  from  any  accidental  slip  or  omission,  c.  J9,  s.  7  ('•)• 


Proceedings  before  Arbitrator  appointed  by  Judge. 
Appointment  of  Arbitrator  by  Judge. 

27.  With  respect  to  the  appointment  of  an  arbitrator  by  the  judge,  the  AiiiMiinimeut 
following  provisions  shall  apply : —  of  arbitrator 

(a)  If  with  respect  to  any  court  the  Lord  Chancellor,  by  general  order,  by  judge, 
authorises  the  settlement  of  an  arbitrator  appointed  by  the  judge 
of  matters  which,  in  default  of  such  authorisation,  would  be 
settled  by  the  judge,  the  judge  may  from  time  to  time,  on  an 
application  being  made  for  the  settlement  of  any  matter,  either 
settle  the  same  himself,  or  he  may,  with  the  approval  of  the  Lord 
Chancellor,  appoint,  by  writing  under  his  hand,  and  filed  in  the 
court,  an  arbitrator  to  settle  such  matter. 
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Wokkjien's        (b)  If  with  respect  to  any  court  the  Lord  Chancellor  makes  no  such 

CoMPENSA-  general  order  as  aforesaid,  then,  on  an  application  being  made  for 

Tiox  liULES,  the  settlement  of  any  matter,  the  judge  may  (if  from  the  state  of 

1898.  business  in  the  court,  or  for  any  other  reason,   he  is  unable  to 

• — settle  such  matter  within  a  reasonable  time)  apply  to  the  Lord 

Chancellor  to  authorise  the  settlement  of  such  matter  by  an 
arbitrator  appointed  by  the  judge. 

(c)  If  the  Lord  Chancellor  does  not  grant  such  authority,  the  judge  shall 

proceed  to  settle  the  matter  in  accordance  with  the  Act  and  these 
rules. 

(d)  If  the  Lord  Chancellor  grants  such  authority,  the  judge  may,  with 

the  approval  of  the  Lord  Chancellor,  appoint,  by  writing  under  his 
hand,  and  filed  in  the  court,  an  arbitrator  to  settle  such  matter. 
Act.  Sch.  II.         (e)  Where  pursuant  to  paragraph  7  of  the  second  schedule  to  the  Act  a 
par.  7.  judge  of  the  High  Court  appoints  a  new  arbitrator  in  the  place  of 

an  arbitrator  appointed  by  the  judge,  the  party  obtaining  such 
appointment  shall  lodge  with  the  registrar  the  order  appointing 
such  arbitrator,  or  a  duplicate  or  copy  thereof  under  the  seal  of 
the  High  Court :  and  thereupon  the  registrar  shall  act  and  the 
arbitration  shall  proceed  in  the  same  manner  as  if  such  arbitrator 
had  been  appointed  by  the  judge. 


Fixiu^c  day 
and  place  for 
proceedings 
before  arbi- 
trator. 


Fixing  Day  for  Arbitration. 

28.  ^^^lere  any  matter  is  to  be  settled  by  an  arbitrator,  the  judge  shall 
return  the  cox^y  of  the  request  for  arbitration  to  the  registrar,  with  the 
appointment  of  such  arbitrator,  to  be  transmitted  to  the  arbitrator :  and 
the  registrar  shall  transmit  the  copy  of  the  request  and  a  cox^y  of  the  ap- 
pointment to  the  arbitrator,  who  shall,  as  soon  as  conveniently  may  be, 
appoint  a  day  and  hour-  for  proceeding  with  the  arbitration,  in  accordance 
with  Eule  13,  and  the  ^jrovisions  of  that  rule  as  to  the  x^lace  where  an 
arbitration  shall  be  held  shall  apply.  Provided,  that  where  the  arbitration 
is  to  be  held  at  the  place  where  the  comt  is  held,  the  day  appointed  for  the 
arbitration  shall,  if  X)0ssible,  bo  one  on  which  the  court  or  other  suitable 
accommodation  in  the  court  house  will  be  available  for  the  arbitration. 


Froccdurc  before  Arbitrator, 

Procedure  29. — (1.)  On  the  day  for  proceeding  with  an  arbitration  being  fixed  the 

before  arbi-       registrar  shall  proceed  according  to  Eule  14,  and  thenceforward  the  arbitra- 
trator.  tion  shall  proceed  in  the  same  manner  as  an  arbitration  before  the  judge; 

and  these  rules  shall  aj)ply  and  the  officers  of  the  court  shall  act  accord- 
ingly, with  the  substitution  of  the  arbitrator  for  the  judge. 
(2.)  Provided  that— 

(a)  In  any  case  coming  within  the  provisions  of  X)aragi-ax)h  5  (a)  or  para- 

graph 5  (b)  (i)  of  Rule  18,  or  in  any  other  case  in  which,  after  an 
arbitrator  has  been  appointed,  but  before  the  day  fixed  for  pro- 
ceeding with  the  arbitration,  the  parties  agree  upon  an  award,  the 
judge  may,  on  application  made  to  him  in  or  out  of  court  on  behalf 
of  or  with  the  consent  of  all  parties,  settle  the  matter  himself;  and 
thereux)on  the  functions  of  the  arbitrator  as  to  such  matter  shall 
cease,  and  the  registrar  shall  forthwith  inform  him  that  the  matter 
has  been  settled;  and 

(b)  Any  application  for  the  enforcement  of  or  for  staying  proceedings  ou 

an  awaid,  which  would  in  the  case  of  an  award  made  by  the  judge 
be  required  to  be  made  to  the  judge,  shall,  in  the  case  of  an  award 
made  by  an  arbitrator,  be  in  like  manner  made  to  the  judge. 


Submission  of  Question  of  Law  by  Arbitrator  to  Judge. 

SubmiHnion  30.  Where  an  arbitrator  (whetlicr  agreed  on  by  the  parties  or  appointed 

of  qiuKtinn  of  by  the  judge)  submits  any  question  of  law  for  the  decision  of  the  judge 
law  by  iirbi-  under  paragraph  4  of  tlic  second  schedule  to  the  Act,  such  submission  shall 
trator  to  be  in  the  form  of  a  special  case. 
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(2.)  Such  case  shall  he  intituled  in  tlic  matter  of  the  Act  and  of  the  arhi-    Workjiiin's 
tration,  and  shall  he  divided  into  paragraphs  numhered  consecutively,  and     Compkxsa- 
shall  state  concisely  such  facts  and  documents  as  may  he   necessary   to    tion  liri,i:s, 
enable  the  judge  to  decide  the  question  of  law  raised  thereby.     Upon  the  1898. 

argument  of  such  case  the  judge  and  the  parties  sliall  he  at  liberty  to  refer  — 


to  the  whole  contents  of  such  documents,  and  the  judge  shall  be  at  liberty  ju'^Sf-     -^ct, 
to  draw  from  the  facts  and  documents  stated  in  the  case  any  inference,  Seh.  II.  par.  4. 
whether  of  fact  or  of  law,  which  might  have  been  drawn   therefrom  if  Statement  < if 
proved  at  the  hearing  of  an  arbitration.  case. 

(3.)  Such  case  shall  be  signed  by  the  arbitrator  and  sent  to  the  registrar,         . 
who  shall  transmit  the  same  to  the  judge,  and  the  judge  shall  as  soon  as  A'i^|"n  '}^y 
conveniently  may  be  appoint  a  day  and  hour  for  hearing  the   case,  and  *'^''  ''carmg. 
instruct  the  registrar  to  give  notice  thereof  forthwith  to  the  parties.     Such  [Ord.  XL. 
day  shall  bo  so  fixed  as  to  allow  such  notice  to  be  given  ten  days  at  least  r.  5.] 
before  the  day  fixed  for  the  hearing,  unless  the  judge  shall,  with  the  consent  Ynvm  l'> 
of  all  parties,  fix  an  earlier  day. 

(4.)  The  registrar  shall,  on  the  application  and  at  the  cost  of  any  party.  Copies  nf 
furnish  him  with  a  copy  of  the  case.  case. 

(5.)  On  the  hearing  of  the  case  the  judge  may,  after  deciding  the  question  p„^.(ij.  ,,f 
submitted  to  him,  remit  the  case  with  a  memorandum  of  such  decision  to  ^m^o-e  on 
the  arbitrator,  for  him  to  proceed  thereon  in  accordance  with  such  decision  :  jif^rj^jy  yf 
or  if  the  decision  of  the  judge  on  the  question  submitted  to  him  disposes  of  ^,^'^^^ 
the  whole  matter,  he  may  himself  make  an  award  in  the  arbitration  in 
accordance  with  such  decision. 

(6.)  The  judge  may  remit  the  case  to  the  arbitrator  for  re-statement  or 
further  statement. 

(7.)  The  judge  shall  have  the  same  power  over  the  costs  of  a  special  case  Costs  nf 
as  he  has  over  the  costs  of  an  arbitration,  or  he  may  direct  that  such  costs  .special  case, 
shall  be  dealt  with  as  costs  attending  the  arbitration ;  and  the  provisions  of 
the  Act  and  these  rules  as  to  such  costs  shall  apply  accordingly. 

Suhsegucnt  Arbitration  in  Matter  already  settled  by  Arbitrator. 

31.  Where   an  award   has  been   made  in  any  matter   by  an  arbitrator  Subscquout 
appointed  by  the  judge,  any  subsequent  proceedings  by  way  of  arbitration  arbitriitinu 
in  relation    to  any  matter  settled  by  such   award  shall  be  taken    before  in  matter 
the  same  arbitrator,  if  his  services  are  available  for  the  j)urpose  of  such  setthd  by 
proceedings,  unless  the  judge  shall  otherwise  direct.  arbitrator. 

Appearance  of  Parties  in  Arbitration. 

o2. — (1.)  A  party  to  any  arbitration  under  the  Act  may  appear —  Appearance 

(a)  In  person  :  of  parties. 

(b)  By  any  solicitor  who  would  be  entitled  to  appear  for  such  party  in  an  /-t    f  rt       .  . 

action  in  the  county  court :  ^,    •' ',     '1    .  • 

,  >  T>  ,  •'  C  ourts  Act. 

(c)  By  counsel :  jggg  ^^^^  .-., 

Or,  by  leave  of  the  judge  or  arbitrator,  a  party  may  appear —  ' 

(d)  By  a  member  of  his  family : 

(e)  By  a  person  in  the  permanent  and  exclusive  employment  of  such 

party : 

(f)  In  the  case  of  a  company  or  corporation,  by  any  director  of  the  com- 

pany or  corporation,  or  by  the  secretary  or  any  other  officer  or  any 
person  in  the  permanent  and  exclusive  emplojiiient  of  the  company 
or  corporation ; 

(g)  By  any  officer  or  member  of  any  society  or  other  body  of  i)ersons  of 

which  such  party  is  a  member  or  with  which  he  is  connected ;  or 

(h)  Under  special  circumstances,  by  any  other  person. 

(2.)  No  person  other  than  a  solicitor  who  appears  or  acts  on  behalf  of  any  Conf.  ( 'onnty 
party  in  any  arbitration  under  the  Act  shall  be  entitled  to  have  or  recover  Courts  Act. 
any  fee  or  reward  for  so  appearing  or  acting,  other  than  such  travelling  1888,  sect.  72. 
expenses  and  (in  the  case  of  a  workman  or  a  member  of  his  family)  allow- 
ance for  time  (if  any)  as  shall  be  allowed  by  the  judge  or  arbitrator :  pro- 
vided that  nothing  in  these  rules  contained  shall  affect  the  right  of  counsel 
to  appear  or  act  in  any  arbitration,  or  the  right  of  any  solicitor  to  recover 
costs  in  respect  of  his  employment  of  counsel  to  appear  or  act  as  aforesaid. 
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Workmen's 
Compensa- 
tion Riles, 
1898. 

Costs. 


Taxation  of 
costs  awarded 
by  arbitrator 
agreed  on  by 
parties. 


Costs. 

33. — (1.)  Any  costs  of  and  incident  to  an  arbitration  and  the  proceedings 
connected  therewith  directed  by  the  judge  or  by  an  arbitrator  (whether 
agreed  on  by  the  parties  or  appointed  by  the  judge)  to  be  paid  by  one  party 
to  another  shall,  in  default  of  agreement  between  the  parties  as  to  the 
amount  of  such  costs,  be  taxed  according  to  such  one  of  the  scales  of  costs 
applicable  to  actions  in  the  county  court  as  the  judge  or  arbitrator  shall 
direct ;  and  in  default  of  such  direction  shall  be  taxed  according  to  the 
scale  which  would  be  applicable  if  the  proceedings  had  been  an  action  in 
the  county  court :  and  the  statutory  provisions  and  rules  for  the  time  being 
in  force  as  to  the  allowance  and  taxation  of  costs  in  such  actions  shall 
apply  accordingly. 

(2.)  Where  the  subject-matter  of  the  arbitration  is  not  a  capital  sum,  the 
judge  or  arbitrator  shall  determine  what,  for  the  purpose  of  the  allowance 
and  taxation  of  costs,  shall  be  considered  to  be  the  amount  of  the  subject- 
matter  of  the  arbitration. 

(3.)  The  judge  or  arbitrator,  in  dealing  with  the  question  of  costs,  may 
take  into  consideration  any  offer  of  compensation  proved  to  have  been  made 
on  behalf  of  the  employer. 

(4.)  Where  any  workman  submits  himself  for  examination  to  a  medical 
referee  under  paragraph  11  of  the  first  schedule  to  the  Act,  and  the  certifi- 
cate of  the  referee  is  used  in  any  subsequent  arbitration,  any  reasonable 
travelling  and  other  expenses  incurred  by  the  workman  in  obtaining  such 
certificate  (if  not  otherwise  provided  for)  may,  by  order  of  the  judge  or 
arbitrator,  be  allowed  as  costs  in  the  arbitration. 

(5.)  Where  a  workman  is  ordered  to  submit  himself  for  examination  by  a 
medical  referee  appointed  to  report  under  paragraph  13  of  the  second 
schedule  to  the  Act,  any  reasonable  expenses  incurred  by  such  workman  in 
travelling  to  attend  on  such  referee  for  examination  may,  by  order  of  the 
judge  or  arbitrator,  be  allowed  as  costs  in  the  arbitration. 

34.  Where  any  costs  are  awarded  by  an  arbitrator  agreed  on  by  the  parties, 
it  shall  be  the  duty  of  the  registrar  of  the  court  in  which  a  memorandum  of 
the  decision  of  the  arbitrator  is  recorded  pursuant  to  paragraph  8  of  the 
second  schedule  to  the  Act,  on  application  made  to  him,  to  tax  such  costs, 
and  to  enter  in  the  register  the  amount  of  such  costs  allowed  on  taxation ; 
and  such  entry  shall  be  deemed  to  be  part  of  such  memorandum,  and  shall 
be  enforceable  accordingly  (s). 


Xdte  to  be 
taken,  on 
request,  of 
question  nf 
law  raised, 
&c.,  ami  f!Opy 
fnmislied. 
[Con/.  County 
rVjurts  Act, 
1888.  fleets. 
1-JO.  121.] 

Appeals. 
Act,  Sch.  II.. 
1)ar.  4.    [Ord. 
XXXII.  r.  1.] 

Utposit  of 
order  of  ('nurt 
of  .Vppeiil 
with  rrfris- 
fnir,  and 
procedure 
thereon. 


Duty  of  Judge  as  to  taking  Notes. 

35.  At  the  hearing  of  any  arbitration  or  special  case  the  judge,  at  the 
request  of  any  party,  shall  make  a  note  of  any  question  of  law  raised,  and 
of  the  facts  in  evidence  in  relation  thereto,  and  of  his  decision  thereon,  and 
of  his  decision  in  the  arbitration  or  on  the  hearing  of  the  case  :  and  he 
shall,  at  the  expense  of  any  party  to  such  arbitration  or  case,  furnish  a  copy 
of  the  note  so  taken  to  or  allow  a  copj'  of  the  same  to  be  taken  by  or  on 
behalf  of  such  party,  and  shall  sign  such  copy,  whether  a  notice  of  motion 
by  way  of  appeal  has  been  served  or  not. 


Appeals.'. 

3G.  Appeals  under  paragraph  4  of  the  second  schedule  to  the  Act  shall 
be  had  in  accordance  with  the  provisions  of  the  Rules  of  the  Supreme 
Court  relating  thereto. 

37. — (1.)  When  the  Court  of  Appeal  has  given  judgment  on  any  appeal, 
any  party  may  deposit  the  order  of  the  Court  of  Appeal,  or  an  office  copy 
thereof,  with  the  registrar  :  -and  the  registrar  shall  file  such  order  or  copy, 
and  shall  transmit  a  copy  thereof  to  the  judge:  and  such  order  shall  have 
the  same  effect  as  if  it  had  been  a  decision  of  the  judge. 


(.s)  For  rule  3ia,  see  post,  p.  548. 
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(2.)  If  such  order  has  the  effect  of  an  award  or  decision  in  the  matter  iu  AVoiikmln's 

favour  of   any  party,  such  order  shall  he  served  and  recorded,  and  may  be  ('oMi'i;vs\- 

proceeded  on,  in  the  same  manner  as  if  it  had  been  an  av?ard  or  decision  of  tio.v  Uilks, 

the  judge.  J 898. 

(3.)  If  such  order  be  to  the  effect  that  an  award  be  made  or  a  decision 


given  in  favour  of  any  party,  the  judge  shall  make  such  award  or  give  such  [Ord. 
decision  accordingly.  XXX 11.  ir. 

(4.)  If  such  order  directs  or  involves  a  re-hearing  or  further  hearing  of  the  -,  l-J 
arbitration  or  special  case,  the  judge  shall  as  soon  as  conveniently  may  be 
appoint  a  day  and  hour  for  such  re-hearing  or  further  hearing,  and  shall 
instruct  the  registrar  to  give  notice  thereof  forthwith  to  the  parties. 

(5.)  Generally  the  judge  shall  make  such  award  or  give  such  decision,  and 
give  such  directions  and  take  or  direct  to  be  taken  such  proceedings  in  the 
matter,  as  may  be  necessary  to  give  ellect  to  the  order  of  the  (Jourt  of 
Appeal. 

Memorandum  under  Schedule  II.,  iMragraph  8. 

38. — (1.)  The  memorandum  as  to  any  matter  decided  by  a  committee  or  Memorandum 
by  an  arbitrator  or  by  agreement,  which  is  by  paragraph  8  of  the  second  to  be  sent  in 
schedule  to  the  Act  required  to  be  sent  to  the  registrar,  shall  be  intituled  in  registrar, 
the  matter  of  the  Act,  and  shall  be  left  at  the  office  of  the  registrar,  or  sent   >.    ,    q  i     ■  i 
by  post  by  registered  letter  addressed  to  the  registrar  at  his  office,  as  soon       „'o      '      '' 
as  may  be  after  the  matter  has  been  decided.  ^' 

(2.)  Where  the  matter  is  decided  after  a  medical  referee  has  been  ap-  t''ii'in  J'j- 
pointed  to  report  on  any  matter  under  paragraph  13  of  the  said  second  Authentica- 
schedule,  a  copy  of  the  report  of  such  referee  shall  be  annexed  to  the  tion  jincl 
memorandum  and  recorded  therewith ;  and  if  such  referee  attended  any  record  of 
proceeding  in  the  arbitration,  it  shall  be  so  stated  in  the  memorandum.         raemorauduui 

89.  If  the  memorandum  purports  to  be  a  memorandum  of  a  decision  of  a  ^f  deeisiou  of 
committee  or  an  arbitrator,  and  to  be  signed  by  the  chairman  and  secretary  committee  or 
of  the  committee,  or  by  the  arbitrator,  the  registrar  shall  record  the  memo-  arbitrator, 
randum  without  further  proof  of  its  genuineness;  and  it  shall  be  the  duty 
of  the  committee  or  arbitrator,  as  soon  as  may  be  after  the  decision,  to  draw  -^iitliciitica- 
up  such  memorandum  and  to  sign  the  same  or  cause  it  to  be  signed  as  afore-      '^  '^ 
said,  and  to  leave  or  send  the  same  as  aforesaid,  or  to  deliver  the  same  to  ""scoi'd  ot 
some  party  interested,  to  be  by  him  so  left  or  sent.  niemDranduoi 

40.  If  the  memorandum  purports   to  be  a  memorandum  of  a  decision  l^*-  S^^';"','*'"", 
arrived  at  by  agreement,  then  if  such  memorandum  purports  to  be  signed  "■I'^'iveti  at  In 
by  or  on  behalf  of  all  parties  to  such  decision,  the  registrar  shall  record  it  agreement, 
without  further  proof.  Inquiry  tis  to 

41.  If  the  memorandum  purports  to  he  signed  by  or  on  behalf  of  one  or  genuineness 
some  only  of  the  parties,  the  registrar  may  recordithe  same;  or  he  may,  if  such 
before  recording  the  same,  send  a  copy  thereof  to  the  other  parties  affected,  memorandum 
and  request  them  to  inform  him  whether  the  memorandum  is  genuine.  signed  by  one 

42.  If  all  the  parties  admit  the  genuineness  of  the  memorandum,  or  do  ]iarfy  only, 
iiot  dispute  it  within  a  reasonable  time,  the  registrar  shall  record  it  without  Form  17. 
further  proof.  Proceedino-s 

43.  If  any  party  disputes  the  genuineness  of  the  memorandum,  the  regis-  t,|^(^,j.gQ^     " 
trar  shall  inform  the  party  by  whom  it  was  left  with  or  sent  to  him  of  such 
dispute,  and  that  the  memorandum  will  not  be  recorded  except  with  the  Notice  if 
consent  in  writing  of  the  party  disputing  the  same,  or  by  order  of  the  judge,  genuineness 

44.  If  the  consent  mentioned  in  the  last  preceding  rule  cannot  be  obtained,  disputed, 
the  party  by  whom  the  memorandum  was  left  or  sent  may  apply  to  the  judge  Forms  IS,  I'.', 
to  order  the  same  to  be  recorded.  Application 

to  judge  to 
order  memo- 

Proceedings  for  Record  of  Memorandum  or  Bectification  of  Register.         randum  to  bo 

recorded. 

45.  The  following  provisions  shall  apply  to  an  application  for  an  order  ^ 

that  a  memorandum  be  recorded,  or  an  application  to  the  judge  to  rectify     loceei  lug^ 
the  register  pursuant  to  paragraph  8  of  the  second  schedule  to  the  Act.  "'^  '^_P'^  \*l''  ^'"^ 

(a)  The  application  shall  be  made  in  court  on  notice  in  writing,  stating   '^^  iccoul  o 

the  relief  or  order  which  the  applicant  claims.  memorandum 

(b)  Such  notice  shall  be  filed  with  the  registrar,  and  copies  thereof  shall  oi  r^ctincation 

be  served—  *^^  register. 
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Wokkmen's  (i.)  iu  the  case  of  an  application  for  an  order  tliat  a  memorandum 

CoJirENSA-  be  recorded,  on  the  i^arty  disputing  such  memorandunr  ; 

Tiox  ErLES.  (ii.)  in  the  case  of  an  application  to  rectify  the  register,  on  every 

I8i18.  party  who  would  be  affected  by  such  rectification,  subject  to  the 

provisions  of  these  rules  as  to  the  parties  to  an  arbitration ; 

Form  20.  or  on  the  solicitor  of  such  party,  ten  clear  days  at  least  before  the  hear- 

See  Ord.  XII.  ingof  the  application,  unless  the  judge  or  registrar  shall  give  leave 

r.  11a.  for  shorter  notice. 

(c)  On  the  hearing  of  the  application,  witnesses  may  be  orally  examined 

in  the  same  manner  as  on  the  hearing  of  an  action. 

(d)  On  the  hearing  of  the  application  the  judge  may  make  such  order  or 

give  such  directions  as  may  be  just. 

(e)  The  pro%-isions  of  the  Act  and  these  rules  as  to  the  costs  of  an  arbitra- 

tion before  the  judge  shall  apply  to  any  such  application. 


Application 
to  determine 
costs  payable 
to  solicitor 
or  agent. 

Act,  Sch.  II. 
par.  12. 

Form  21. 


Provisions 
as  to  order 
declaring 
lien,  &c. 


Costs  of  Solicitor  or  Agent  under  Schedule  II.,  paragraph  12. 

iG.  The  following  pro-s-isions  shall  apply  to  an  application  under  para- 
graph 12  of  the  second  schedule  to  the  Act  for  the  determination  of  the 
amount  of  costs  to  be  paid  to  a  solicitor  or  agent : — 

(a)  Such  application  may  be  made  to  the  judge  or  arbitrator  at  or  imme- 

diately after  the  hearing  of  the  arbitration. 

(b)  If  not  so  made,  such  ;application  may  be  made  at  a  subsequent  date, 

but  in  that  case  it  shall,  if  the  arbitration  was  before  the  judge  or 
before  an  arbitrator  appointed  by  him,  be  in  every  case  made  to  the 
judge. 

(c)  The  application,  if  made  to  the  judge  under  the  last  preceding  para- 

graph, shall  be  made  in  court  on  notice  iu  writing  in  accordance 
with  Rule  45. 

(d)  Such  notice  shall  be  served  on  the  opposite  party  or  his  solicitor  in 

accordance  with  the  said  rule,  and  the  provisions  of  the  said  rule 
shall  apply  to  the  proceedings  on  such  application  {t). 
17.  ^Yhere  an  order  is  made  by  the  judge  or  an  arbitrator  determining  the 
amount  of  costs  to  be  paid  to  a  solicitor  or  agent,  and  declaring  such  solicitor 
or  agent  to  be  entitled  to  a  lien  for  costs  on  any  sum  awarded  as  compensa- 
tion, 'or  to  be  entitled  to  deduct  any  amount  for  costs  from  any  such  sum, 
the  following  provisions  shall  apply  {n)  :— 

(a)  The  registrar  shall,  on  application  made  to  him,  tax  such  costs. 

(b)  A  copy  of  the  order,  and,  when  the  amount  to  which  such  solicitor  or 

agent  is  entitled  has  been  ascertained  by  taxation,  a  memorandmn 
of  such  amount,  shall,  at  the  request  and  cost  of  the  solicitor  or 
agent,  be  issued  by  the  registrar  for  service  on  the  party  liable  to 
pay  the  sum  awarded  as  compensation  ;  and  service  thereof  may  be 
effected  on  such  party  in  accordance  with  Rule  15. 

(c)  A  memorandum  of  such  order,  and  when  such  amount  has  been  ascer- 

tained a  memorandum  of  such  amount,  shall  be  recorded  in  the 
register  in  which  the  memorandum  or  award  under  which  the  smn 
awarded  as  compensation  is  payable  is  recorded,  and  such  last  men- 
tioned memorandum  or  award  shall  have  effect  subject  to  such  order 
and  memorandum. 

(d)  The  party  liable  to  pay  such  compensation  shall  on  demand  pay  to  the 

solicitor  or  agent  the  amount  to  which  he  is  entitled,  but  so  that 
such  party  shall  not  be  liable  to  pay  any  amount  in  excess  of  that 
which  he  is  liable  to  pay  for  compensation,  or  to  pay  such  amount 
by  any  other  instalments  than  those  by  which  he  is  liable  to  pay 
such  compensation. 

(e)  If  the  party  liable  to  pay  such  compensation  fails  on  demand  to  pay 

any  amount  which  he  is  liable  to  pay  to  such  solicitor  or  agent,  the 
judge  may,  on  application  made  to  him  on  notice  to  such  party  in 
accordance  with  Rule  45,  and  on  proof  of  the  order  having  been 


(/)  Paragraph  (d)  has  been  annulled  and  others  added ;  see  post,  p.  548. 
(u)  This  paragraph  has  been  annulled  and  another  substituted  ;  see  post, 
p.  540. 
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served  on  and  demand  for  payment  made  to  such  party,  order  such  Woukmen's 
party  to  pay  such  sum ;  and  in  default  of  pajTneut  the  judge  may  I'ompenba- 
order  execution  to  issue  to  levy  such  amount.  tion  Kules, 

(f)  Pa>Tnent  made  by  or  execution  levied  on  the  party  liable  to  pay  such  1898. 

compensation  shall  be  a  valid  discharge  to  him,  as  against  the  party 

entitled  to  such  compensation,  to  the  amount  paid  or  levied  (w). 

Certificate  binder  Section  1,  Subsection  4. 

48. — (1.)  Where  an   action  is  brought  in   the  county  court  to  recover  Certificate 
damages  independently  of  the  Act  for  injury  caused  by  any  accident,  and  under  Act, 
the  court  proceeds  under  subsection  4  of  section  1  of  the  Act,  the  certificate  sect.  1, 
given  by  the  court  shall  be  according  to  the  form  in  the  Appendix.  subscct.  4. 

(2.)  The  registrar  shall,  on  receiving  a  certificate  given  by  any  other  court  Form  22. 
under  the  said  subsection,  record  the  same  in  like  manner  as  if  such  certifi- 
cate were  a  memorandum  as  to  a  matter  decided  by  an  arbitrator  sent  to  the 
registrar  pui-suant  to  paragraph  8  of  the  second  schedule  to  the  Act. 

Execution, 

49.— (1.)  When  a  party  liable  to  pay  compensation  or  costs  under  any  Execution, 
award,  memorandum,  or  certificate,  has  made  default  in  payment  of  the  Form  23. 
amount  awarded,  or  where  payment  is  to  be  made  by  instalments,  of  any  [Conf.  Ord. 
instalment,  execution  may  issue  against  his  goods  without  leave  for  the  XXV.  r.  7.] 
amount  in  paymeiit  of  which  he  has  made  default. 

(2.)  Where  such  sum  is  not  payable  into  coui-t,  the  party  applying  for 
execution  shall  satisfy  the  registrar,  by  affidavit  or  otherwise,  as  to  the 
amount  in  payment  of  which  default  has  been  made. 

Suspension  of  Proceedings  or  Weekly  Payments  on  Refusal  to  Submit  to 
Examination  under  Paragraph  3  or  Paragraph  11  of  Schedule  I. 

50.  In  any  case  in  which  an  arbitration  is  pending,  or  an  award  has  beeti  Application 
made  or  a  memorandum  recorded  or  a  certificate  given,  and  the  employer  or  to  stay  pro- 
any  person  by  whom  the  employer  is  entitled  to  be  indemnified  alleges  that  ceedings 
the  workman  who  claims  or  has  been  awarded  compensation  refuses  to  before  or  after 
submit  himself  for  examination  in  accordance  with  paragraph  3  or  para-  award  on 
graph  11  of  the  first  schedule  to  the  Act,  or  obstructs  such  examination,  refusal  of 
such  employer  or  other  person  may  apply  to  the  judge  or  arbitrator  to  stay  workman  to 
proceedings  in  the  arbitration  or  to  suspend  the  weekly  payments  awarded  submit  to 
until  such  examination  has  taken  place.  examination 

(2.)  Such  application  shall  be  made  in  or  out  of  court  in  accordance  with  under  Act. 
Rule  45,  and  the  provisions  of  the  said  rule  shall  apply  to  the  proceedings  Sch.  I.  par.  3. 
on  such  application,  with  the  following  modifications  : —  or  par.  11. 

(a)  The  notice  shall  be  served  five  clear  days  at  least  before  the  hearing  Form  24. 

of  the  application,  unless  the  judge  or  registrar  shall  give  leave  for 
shorter  notice ;  and 

(b)  Where  the  application  is  made  after  award,  it  shall  in  every  case  be 

made  to  the  judge. 

Payment  and  Application  of  Money  directed  to  be  Invested. 

59.  Where  pm'suant  to  paragraphs  6  and  7  or  paragraph  13  of  the  first  Payment  into 
schedule  to  the  Act,  or  pursuant  to  section  5  of  the  Act,  any  sum  is  agreed  court  and 
or  is  ordered  by  a  committee  or  an  arbitrator,  or  by  the  judge,  to  be  invested  application  of 
in  the  Post  Office  Savings  Bank  by  the  registrar  in  his  name  as  registrar,  or  money  dircc- 
to  be  paid  into  the  Post  Office  Savings  Bank  in  the  name  of  the  registrar,  ted  to  be 
the  following  provisions  shall  apply : —  invested. 

(a)  The  registrar  of  the  court  in  which  the  memorandum  of  the  agreement  Act,  sect.  5, 

or  of  the  order  of  the  committee  or  arbitrator  under  which  such  and  Sch.  I. 

smn  is  to  be  invested  is  recorded,  or,  in  the  case  of  an  award  made  pars.  0,  7,  13. 

by  the  judge  or  an  arbitrator  appointed  by  him,  or  of  an  order 

(w)  Another  paragraph  has  been  added ;  see  post,  p.  549. 
E.  2  N 
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Ord.  IX.  rr. 
21,  22. 


made  by  the  judge  under  section  5  of  the  Act,  the  registrar  of  the 
com-t  in  which  the  award  or  order  was  made,  shall,  on  the 
memorandum  or  award  or  order  being  recorded,  receive  the  sum 
to  be  invested  from  the  party  by  whom  the  same  is  payable. 

(b)  Immediately  on  such  sum  being  paid,  or  on  payment  thereof  being 

enforced,  the  registrar  shall  invest  the  same  in  accordance  with  the 
agreement,  award,  or  order,  and  shall  record  such  paj-ment  and 
investment  in  the  special  register  hereinafter  mentioned. 

(c)  Ajiy  sum  so  paid  and  invested  shall  be  paid  out  of  court  or  otherwise 

disposed  of  in  accordance  with  the  agreement,  award,  or  order 
under  which  the  same  is  paid  and  invested,  and,  subject  to  the 
terms  of  such  agreement,  award,  or  order,  in  such  manner  as  the 
judge  from  time  to  time  shall  direct,  on  apijlication  made  to  him 
in  accordance  with  Rules  21  and  22  of  Ord.  IX. 


Filing  of 

certified  copy 
of  memoran- 
dum, &c., 
recorded  in 
one  court 
under  Act, 
Sob.  II.  par. 
8,  before 
taking  sub- 
sequent pro- 
ceedings in 
another  court 
tmder  par.  9. 

Transfer. 
Conf.  County 
Courts  Act, 
1888,  sect.  85. 


Ord.  YIII. 
r.  9. 


Proceedings  in  one  Court  as  to  Suhjed-mattcr  of  Aicard  or  Mcmoi-aiulum 
recorded  in  another  Court. 

60.  Where  an  award,  or  a  memorandum  under  paragraph  8  of  the  second 
schedule  to  the  Act,  or  a  certificate  under  subsection  4  of  section  1  of  the 
Act,  has  been  recorded  in  any  court,  and  any  party  desires  to  take  any  sub- 
sequent proceedings  with  reference  to  the  subject-matter  of  such  award, 
memorandum,  or  certificate  in  any  other  court  under  paragi-aph  9  of  the  said 
schedule,  he  shall  before  taking  such  proceedings  obtain  from  the  registrar 
of  the  first-mentioned  coui't  a  certified  copy  of  such  award,  memorandum,  or 
certificate,  and  shall  file  the  same  in  the  court  in  which  he  desires  to  take 
proceedings,  and  the  registrar  of  such  last-mentioned  court  shall  record  the 
same  as  if  it  had  been  an  award  made  in  or  a  memorandum  or  certificate 
sent  to  the  com-t. 


Transfer  of  Proceedings. 

61.  If  the  judge  shall  be  satisfied  by  any  party  to  any  matter  under  the 
Act  pending  in  his  court  that  such  matter  can  be  more  conveniently  pro- 
ceeded with  in  any  other  com-t,  he  may  order  such  matter  to  be  transferred 
to  such  other  court ;  and  thereupon  the  registrar  shall  forthwith  transmit  by 
registered  post  to  the  registrar  of  the  court  to  which  such  matter  is  trans- 
ferred all  original  documents  filed  in  such  matter,  and  a  certified  copy  of  all 
records  made  with  reference  to  such  matter,  and  shall  transfer  to  such  last- 
mentioned  court  any  money  invested  in  his  name  as  registrar ;  and  thence- 
forth such  matter  shall  be  proceeded  with  in  the  court  to  which  it  is 
transferred  in  the  same  manner  as  if  it  had  originally  been  commenced 
therein.  The  provisions  of  Ord.  VIII.  r.  9,  shall  apply  to  any  such  transfer 
or  application  for  a  transfer. 


Aft,  8cct.  2, 

HUlwCCtB.  2 

toS. 


Filing  and  Service  of  Documents  and  Notices, 

G2. — (1.)  Where  any  docimient  is  to  be  filed  with  the  registrar  under  these 
rules,  that  document  may  be  so  filed  by  delivering  it  at  the  office  of  the 
registrar,  or  by  sending  it  by  post  addressed  to  the  registrar  at  his  office. 

(2.)  Where  any  document  is  to  be  so  filed,  there  shall  be  filed  with  the 
original  document  as  many  copies  of  the  document  as  there  are  persons  to 
whom  copies  of  the  document  or  any  part  thereof  are  to  be  sent  by  the 
registrar,  and  in  addition  a  copy  for  the  use  of  the  judge  or  arbitrator. 

(3.)  Where  any  document  is  under  these  rules  to  be  sent  to  any  person 
by  the  registrar,  tliat  document  may  be  sent  by  post. 

(4.)  Any  proceeding,  document,  or  notice  which  is  under  these  rules  to  be 
served  on  any  party  may  be  served  on  such  party  by  the  opposite  party  or 
his  solicitor ;  and  where  no  special  provision  as  to  the  mode  of  service  is 
made  by  these  rules,  any  such  proceeding,  document,  or  notice  may  be 
served  on  such  party,  or  where  he  acts  by  a  solicitor,  on  his  solicitor,  in 
manner  provided  by  subsections  2  to  5  of  section  2  of  the  Act  with  reference 
to  service  of  notice  in  respect  of  an  injury. 
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„        ,  ,,  Workmen's 

Procedure  generally.  Comi'Ensa- 

63.  The  provisions  of  Orel.  XXIII.  r.  4,  and  Orel.  LI.  rr.  1  to  C,  as  to    tion  J{ules, 
parties  acting  by  solicitors,  and  as  to  substituted  service  and  notice  in  lieu  1898. 

of  service,  shall  apply  to  proceedings  under  the  Act.  ;-; 

64.  Where  any  matter  or  thing  is  not  specially  provided  for  under  these  Provisions  as 
rules,  the  same  procedure  shall  be  followed  and  the  same  provisions  shall  f"  parties 
apply,  as  far  as   practicable,  as  in  a  similar  matter  or  thing  under   the  iK-fiiii,'  by 
County  Courts  Act,  1888,  and  the  rules  made  in  pursuance  of  that  Act.  solicitors,  and 

as  to  substi- 
tuted service 
Record  of  Proceedings. — Special  Register.  and  notice  in 

licu  or  service 

65.  Proceedings  under  the  Act  before  the  judge  or  an  arbitrator  ajppointed         ,       ,, 

by  him  shall  be  recorded  in  the  books  of  the  court  in  the  manner  in  which  [*h-d.  XXIII. 
other  proceedings  in  the  court  are  recorded;  and  the  registrar  shall  also  ■■■  "t;  Ord. 
keep  a  special  register  for  the  purposes  of  the  Act,  in  which   he  shall  LI.  rr.  1 
record —  ^^  "-J 

(a)  A  memorandum  of  every  application  made  to  the  judge  for  the  settle-  Procedure. 

ment  of  any  matter  by  arbitration;  where  not 

(b)  A  memorandum  of  every  appointment  of  an  arbitrator  made  by  the  otherwise 

judge  or  by  a  judge  of  the  High  Court ;  provided  for. 

(c)  A  memorandum  of  every  proceeding  taken  in  any  arbitration  before  ^^    ,.,.,. 

the  judge  or  an  arbitrator  prior  to  the  award  ;  y   ,       __ 

(d)  A  memorandmn  of  every  appointment  of  a  medical  referee  by  the    ^        '    '' 

judge  or  arbitrator,  and  of  his  report,  and  if  he  is  requested  to  Record  of 
attend  anv  proceeding  in   the  arbitration,  of   such  request  and  proceedings 
attendance;  before  judge 

(e)  A  memorandum  of  every  award  made  by  the  judge,  or  by  an  arbitrator  or  arbitrator. 

appointed  by  him ;  Special 

(f )  A  copy  of  every  certificate  under  subsection  4  of  section  1  of  the  Act  j-c, raster. 

given  by  the  court,  or  sent  to  the  registrar  from  any  other  court  ;        "^ 

(g)  A  memorandum  of  every  special  case  submitted  to  the  judge,  and  of  '^ovm  60. 

the  proceedings  and  order  thereon  ; 

(h)  A  memorandum  of  every  judgment  given  by  the  Court  of  Appeal  on 
any  appeal ; 

(i)  A  copy  of  every  memorandum  sent  to  the  registrar  pui-suant  to  para- 
graph 8  of  the  second  schedule  to  the  Act,  and  of  the  report  (if  any) 
of  the  medical  referee  annexed  thereto,  with  a  note  stating  whether 
such  memorandum  was  recorded  without  further  proof,  or  after 
inquiry,  or  by  order  of  the  judge ; 

(j)  If  such  memorandum  is  recorded  after  inquiry,  a  memorandum  of  the 
inquiries  made  and  of  the  result  thereof  ; 

(k)  If  such  memorandum  is  recorded  by  order  of  the  judge,  a  memorandum 
of  the  application  to  the  judge,  and  of  the  order  made  thereon  ; 

(1)  A  memorandum  of  the  result  of  every  taxation  of  costs  under  any  such 
memorandum,  or  under  any  award  or  order  ; 

(m)  A  memorandum  of  every  application  to  rectify  the  register  in  respect 
of  any  memorandum,  and  of  the  proceedings  and  order  thereon  ; 

(n)  A  memorandum  of  every  application  to  the  judge  or  arbitrator,  under 
paragraph  12  of  the  second  schedule  to  the  Act,  to  determine  the 
amount  of  costs  to  be  paid  to  a  solicitor  or  agent,  and  of  the  pro- 
ceedings and  order  thereon,  and  of  the  result  of  any  taxation  under 
such  order ; 

(o)  A  copy  of  every  certified  copy  filed  pursuant  to  Eule  60 ; 

(p)  A  memorandum  of  every  proceeding  taken  in  the  court  for  the  stay  of 
any  proceedings  or  the  enforcement  of  any  award,  order,  memoran- 
dum, or  certificate,  and  of  the  result  of  such  proceeding  ; 

(q)  A  memorandum  of  every  application  to  the  judge  for  an  order  against 
insurers  under  section  5  of  the  Act,  and  of  the  proceedings  under 
such  application,  and  the  order  made  thereon ; 

(r)  A  memorandum  of  every  sum  paid  into  court  and  invested  by  the 
registrar  ; 

(s)  A  memorandum  of  every  application  made  to  the  court  with  reference 
to  any  such  sum,  and  of  every  order  made  on  such  application,  and 
of  the  manner  in  which  such  sum  is  applied  or  disposed  of ; 

2  K  2 
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Workmen's         (t)  A  memoraudum  of  every  application  for  transfer,  and  of  the  order 
CoMPENSA-  thereon,  and  the  proceedings  under  such  order  ; 

TioN  Rules,        (u)  The  like  memorandum  as  to  every  matter  transferred  to  the  court  as 
1898.  would  have  been  recorded  as  to  such  matter  if  it  had  been  originally 

commenced  and  prosecuted  in  the  court ; 

(v)  A  memorandum  of  any  other  matter  which  the  judge  shall  order  to  be 
recorded  with  reference  to  any  matter  brought  into  or  proceeding 
taken  in  the  court  under  the  Act. 

Matters,  how  distinguished. 

Matters,  how        66.  Every  matter  brought  into  the  court  imder  the  Act  shall  be  intituled 

distinguished,  jn  the  matter  of  the  Act,  and  shall  be  distinguished  by  a  separate  number  in 

Conf.  Ord.  II.  addition  to  the  number  of  the  plaint  (if  any) ;  and  all  documents  filed  and 

r.  3.  subsequent  proceedings  taken  in  the  court  ■with  reference  to  such  matter 

shall  be  intituled  in  like  manner,  and  shall  be  distinguished  by  the  same 

number  ;  and  the  entries  made  in  the  special  register  with  respect  to  each 

such  matter  shall  be  entered  together,  and  shall  be  kept  separate  from  the 

entries  with  respect  to  any  other  matter. 


Forms  in 
Appendix  or 
like  forms 
may  be  used. 
See"  Tithe 
Boles,  58. 


Forms, 

67.  The  forms  in  the  Appendix,  where  applicable,  and  where  they  are  not 
applicable  forms  of  the  like  character,  with  such  variations  as  the  circum- 
stances may  require,  may  be  used  in  proceedings  under  the  Act. 


WORKJIEX'S 
COMPEXSA- 

TiO-v  Rules, 
1899. 

Amendment 
of  Rule  13  as 
to  time  for 
service  of 
request. 

Amendment 
of  Rule  17  as 
to  time  for 
filing  answer. 

As  to  autho- 
rity of  solici- 
tor to  receive 
costs  payable 
by  adverse 
party. 

Amendment 
of  Rule  4G  as 
to  ajii)lica- 
tioriH  to  deter- 
mine eosts 
payable  to 
solicitor  or 
ngent. 


THE    \VORK:\rEN'S   COMPENSATIOX   RULES,    1899. 
Dated  September  1,  1899. 

The  following  additional  rules  shall  have  efiect  under  the  Workmen's 
Compensation  Act,  1897. 

They  maybe  cited  as  the  Workmen's  Compensation  Rules,  1899,  and  shall 
be  read  and  construed  as  if  they  were  contained  in  the  Workmen's  Compen- 
sation Rules,  1898  (herein  called  the  Principal  Rules) ;  and  they  shall  come 
into  operation  on  the  first  day  of  November,  One  thousand  eight  hundred 
and  ninety-nine. 

1.  The  words  "fifteen  clear  days"  shall  be  substituted  for  the  words 
"  ten  clear  days  "  in  paragraph  (1)  of  Rule  13  of  the  Principal  Rules. 

2.  The  words  "ten  clear  days"  shall  be  substituted  for  the  words  "five 
clear  days  "  in  paragraph  (1)  of  Rule  17  of  the  Principal  Rules. 

3.  The  following  rale  shall  stand  as  Rule  34a  in  the  Principal  Rules : — 
Where  any  party  to  whom  costs  are  awarded  acts  by  a  solicitor,  such 

solicitor  shall  have  the  same  authority  to  take  out  of  court  or  receive  any 
sum  paid  into  court  or  payable  in  respect  of  such  costs  by  the  party  against 
whom  such  costs  are  awarded  as  he  would  have  if  such  costs  were  awarded 
in  an  action. 

4.  Paragraph  (d)  of  Rule  46  of  the  Principal  Rules  is  hereby  annulled, 
and  the  following  paragraphs  shall  stand  in  lieu  thereof  : — 

(d)  Such  notice  shall  be  served  on  the  person  for  whom  the  solicitor  of 

agent  acted  in  accordance  with  the  said  rule,  and  the  provisions  or 
the  said  rule  shall  apply  to  the  proceedings  on  such  application. 

(e)  On  the  hearing  of  any  application  under  this  rule,  the  judge  or  arbi- 

trator may  award  costs  to  the  solicitor  or  agent,  and  may  make  an 
order  declaring  such  solicitor  or  agent  to  be  entitled  to  recover  such 
costs  from  the  person  for  whom  he  acted,  or  to  be  entitled  to  a  lien 
for  such  costs  on  any  sum  awarded  as  compensation  to  such  person, 
or  to  be  entitled  to  deduct  such  costs  from  any  such  smn,  or  may 
make  such  order  or  give  such  directions  as  may  be  just. 
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(f)  Any  costs  awarded  to  a  solicitor  or  agent  on  any  such  application  shall,    Wohkmen's 

in  default  of  agreement  between  the  parties  as  to  the  amount  of  Compexsa- 
sucli  costs,  be  taxed  according  to  such  one  of  the  scales  of  costs  tion  Rules, 
applicable  to  actions  in  the  county  court  as  the  judge  or  arbitrator  1899. 

shall  direct ;  and  in  default  of  such  direction  such  costs  shall  be 

taxed  according  to  the  scale  which  would  be  applicable  if  the  pro- 
ceeding had  been  an  action  in  the  county  court ;  and  the  statutory 
provisions  and  rules  for  the  time  being  in  force  as  to  the  allowance 
and  taxation  of  costs  in  such  actions  shall  apply  accordingly. 

(g)  Where  the  subject-matter  of  the  arbitration  is  not  a  capital  sum,  the 

judge  or  arbitrator  shall  determine  what,  for  the  purpose  of  the 
allowance  and  taxation  of  such  costs,  shall  be  considered  to  be  the 
amount  of  the  subject-matter  of  the  arbitration. 

5.  The  first  paragraph  of  llule  47  of  the  Principal  Rules  is  hereby  annulled,  Amendment 
and  the  following  paragraph  shall  stand  in  lieu  thereof : — •  of  Rule  47 

Where  an  order  is  made  by  the  judge  or  an  arbitrator  awarding  costs  to  a  as  to  order 
solicitor  or  agent,  and  declaring  such  solicitor  or  agent  to  be  entitled  to  declaring 
recover  such  costs  from  the  person  for  whom  he  acted,  or  to  be  entitled  to  a  lien,  &c. 
lien  for  such  costs  on  any  sum  awarded  as  compensation  to  such  person,  or 
to  be  entitled  to  deduct  such  costs  from  any  such  sum,  the  following  pro- 
visions shall  apply : — 

6.  The  following  paragraph  shall  stand  at  the  end  of  Rule  47  of   the  Further 
Principal  Rules  : —  amendment 

(g)  Where  the  sum  awarded  as  compensation  has  been  paid  into  court,  of  Rule  47. 
the  amount  to  which  the  solicitor  or  agent  is  entitled  shall  be  paid 
to  him  out  of  such  sum. 


THE   WORKMEN'S  COMPENSATION   ACT,    1900. 
63  &  64  Vict.  c.  22. 

An  Act  to  extend  the  benefits  of  the  Workmen's  Compensation  Act,  1897,  63  &  64  Vict. 
to  Workmen  in  Agriculture.  [SOth  July,  1900.]  o.  22. 

S.  1. — (1.)  From  and  after  the  commencement  of  this  Act,  the  Workmen's  Application 
Compensation  Act,  1897,  shall  apply  to  the  employment  of  workmen  in  yf  qq  ^  gl 
agriculture  by  any  employer  who  habitually  employs  one  or  more  workmen  yigt.  e.  37 
in  such  employment.  to  agricultural 

(2.)  Where  any  such  employer  agi-ees  with  a  contractor  for  the  execu-  ^York. 
tion  by  or  under  that  contractor  of  any  work  in  agriculture,  section  four 
of  the  Workmen's  Compensation  Act,  1897,  shall  apply  in  respect  of  any 
workman  employed  in  such  work  as  if  that  employer  were  an  undertaker 
within  the  meaning  of  that  Act. 

Provided  that,  where  the  contractor  provides  and  uses  machinery  driven 
by  mechanical  power  for  the  purpose  of  threshing,  ploughing,  or  other 
agricultural  work,  he,  and  he  alone,  shall  bo  liable  under  this  Act  to  pay 
compensation  to  any  workman  employed  by  him  on  such  work. 

(3.)  Where  any  workman  is  employed  by  the  same  employer  mainly  in 
agricultural  but  partly  or  occasionally  in  other  work,  this  Act  shall  apply 
also  to  the  employment  of  the  workman  in  such  other  work. 

The  expression  "  agriculture "  includes  horticulture,  forestry,  and  the 
use  of  land  for  any  purpose  of  husbandry,  inclusive  of  the  keeping  or  breed- 
ing of  live  stock,  poultry,  or  bees,  and  the  growth  of  fruit  and  vegetables. 

S.  2.  This  Act  may  be  cited  as  the  Workmen's  Compensation  Act,  1900,  Short  title, 
and  shall  be  read  as  one  with  the  Workmen's  Compensation  Act,  1897,  and 
that  Act  and  this  Act  may  be  cited  together  as  the  Workmen's  Compensa- 
tion Acts,  1897  and  1900. 

S.  3.  This  Act  shall  come  into  operation  on  the  first  day  of  July  one  Commence- 
thousand  nine  hundred  and  one.  meat  of  Act. 
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COUNTY  COURTS. 


51  &  52  Vict, 
c.  43. 


Suits  ma3'  be 
settled  by 
arbitration. 


THE   COUNTY   COURTS   ACT,    1888. 
51  &  52  Vict.  c.  43. 

S.  14.  No  judge  shall  practise  at  the  bar  or  as  a  special  pleader  or  equity 
draughtsmen,  or  be  directly  or  indirectly  concerned  as  a  conveyancer,  notary 
public  or  solicitor,  or  act  as  arbitrator  or  referee  for  any  remuneration  to 
himself. 

S.  104.  The  judge  may  in  any  case,  with  the  consent  of  both  parties  to  the 
action,  order  the  same,  with  or  without  other  matters  within  the  jurisdiction 
of  the  court  in  dispute  between  such  parties,  to  be  referred  to  arbitration,  to 
such  person  or  persons,  and  in  such  manner,  and  on  such  terms  as  he  shall 
think  reasonable  and  just ;  and  such  reference  shall  not  be  revocable  by 
either  party  except  by  consent  of  the  judge  :  and  the  award  of  the  arbitrator 
or  arbitrators  or  umpire  shall  be  entered  as  the  judgment  in  the  action,  and 
shall  be  as  binding  and  effectual  to  all  intents  as  if  given  by  the  judge  : 
provided  that  the  judge  may,  if  he  think  fit,  on  application  to  him  at  the 
first  court  held  after  the  expiration  of  one  week  after  the  entry  of  such 
award,  set  aside  any  such  award  so  given  as  aforesaid,  or  may,  with  the 
consent  of  both  parties  aforesaid,  revoke  the  reference,  or  order  another 
reference  to  be  made  in  the  manner  aforesaid. 


COUNTY   COURT  RULES,  1903. 
Order  XX. 

Arbitration  At  any  time  after  an  action  is  commenced  the  judge  may,  with  the  consent 

by  consent.  of  the  parties,  as  well  in  cases  within  the  ordinary  jurisdiction  of  the  com't 
as  in  cases  of  agreement  under  section  sixty-four  of  the  Act  make  an  order 
for  a  reference,  under  the  provisions  of  section  one  hundred  and  four  of  the 
Act,  and  all  the  provisions  in  the  last-mentioned  section  contained  as  to 
references  shall  apply  to  a  reference  proceeding  under  such  an  order : 
provided  that  the  same  fees  shall  be  paid  as  would  have  been  payable  on 
entering  judgment  under  a  default  summons,  but  when  any  reference  is 
ordered  to  the  registrar  or  other  officer  of  the  court  the  same  hearing  fee 
shall  be  paid  as  if  the  action  had  been  tried. 

[Section  64  deals  loith  actions  assigned  to  the  King's  Bench  Division  and 
to  cases  wJiere  both  parties  agree  that  judge  shall  have  the  jurisdiction  to  try.] 


THE   STAMP  ACT,   1891. 

54  &  55  Vict.  c.  39. 

54  &  55  A'icT.  -^'^  -^^^  ^0  consolidate  the  Enadmeuis  grunt ing  and  relatingto  the  Stamp 
c.  39.  Duties  tipon  Instruments   and    certain  other  Enactments  relatinq  to 

Stump  Duties.  [21,s^  Juhj,  1891.] 

Chnrpo  of  ^-  !•  From  and  after  the  commencement  of  this  Act  the  stamp  duties  to 

diiti<  H  in  ]>^  charged  for  the  use  of  Ilcr  ]\Iajesty  upon  the  several  instruments  specified 

Hchcdulc.  '"  the  first  schedule  to  this  Act  shall  be  the  several  duties  in   the   said 

schedule  specified,  which  duties  shall  be  in  substitution  for  the  duties 
llicretoforc  chargeable  under  the  enactments  repealed  by  this  Act,  and  shall 
be  subject  to  the  exemptions  contained  in  this  Act  and  in  any  oilier  Act  for 
the  lime  I»cing  in  force. 
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Production  of  Instruments  in  Evidence.  q  39 


S.  14. 


-(1.)  Upon  the  production  of  an  instrument  chargeable  with  any  ,,, 
videncein  any  court  of  civil  judicatui'e  in  any  part  of  the  United     ,""! 


duty  as  evidence  in  any  court  of  civil  judicatui'e  in  any  part  of  the  United  ■'^'^"'^'^^  upon 
Kingdom,  or  before  any  arbitrator  or  referee,  notice  shall  be  taken  by  the  ^^''''^"  iiistru- 
judge,  arbitrator,  or  referee  of  any  omission  or  insufficiency  of  the  stamp  "^'^'^^^  '"^^ 
thereon,  and  if  the  instrument  is  onewhiclimay  legally  be  stamped  after  the  ^"'7  stamped 
execution  thereof,  it  may,  on  payment  to  the  officer  of  the  court  whose  duty  ^'"^y.  ^ 
it  is  to  read  the  instrument,  or  to  the  arbitrator  or  referee,  of  the  amount  of  ''^"'^'^'i^'cd  in 
the  unpaid  duty,  and  the  penalty  payable  on  stamping  the  same,  and  of  a  c^'i^l'-'Qce. 
further  sum  of  one  pound,  be  received  in  evidence,  saving  all  just  exceptions 
on  other  grounds. 

(2.)  The  officer,  or  arbitrator,  or  i-cferee  receiving  the  duty  and  penalty 
shall  give  a  receipt  for  the  same,  and  make  an  entry  in  a  book  kept  for  that 
purpose  of  the  payment  and  of  the  amount  thereof,  and  shall  communicate 
to  the  commissioners  the  name  or  title  of  the  proceeding  in  which,  and  of  the 
party  from  whom,  he  received  the  duty  and  penalty,  and  the  date  and 
description  of  the  instrument,  and  shall  pay  over  to  such  person  as  the 
commissioners  may  appoint  the  money  received  by  him  for  the  duty  and 
penalty. 

(3.)  On  production  to  the  commissioners  of  any  instrument  in  respect 
of  which  any  duty  or  penalty  has  been  paid,  together  with  the  receipt,  the 
payment  of  the  duty  and  penalty  shall  be  denoted  on  the  instrument. 

(4.)  Save  as  aforesaid,  an  instrument  executed  in  any  part  of  the  United 
Kingdom,  or  relating,  wheresoever  executed,  to  any  property  situate,  or  to 
any  matter  or  thing  done  or  to  be  done,  in  any  part  of  the  United  Kingdom, 
shall  not,  except  in  criminal  proceedings,  be  given  in  evidence,  or  be  avail- 
able for  any  purpose  whatever,  unless  it  is  duly  stamped  in  accordance  with 
the  law  in  force  at  the  time  when  it  was  first  executed. 

Stamping  of  Instruments  after  Execution. 

S.  15. — (1.)  Save  where  other  express  provision  is  in  this  Act  made,  any  Penalty  upon 
unstamped  or  insufficiently  stamped  instrmnent  may  be  stamped  after  the  stumpintc 
execution  thereof,  on  payment  of  the  unpaid  duty  and  a  penalty  of  ten  instnunents 
pomids,  and  also  by  way  of  further  penalty,  where  the  unpaid  duty  exceeds  after  excon- 
ten  pounds,  of  interest  on  such  duty,  at  the  rate  of  five  pounds  per  centum  tion. 
per  annum,  from  the  day  upon  which  the  instrument  was  first  executed  up 
to  the  time  when  the  amount  of  interest  is  equal  to  the  unpaid  duty. 

THE   FIRST   SCHEDULE. 

AWARD  in  England  or  Ireland,  and  AWARD   or   DECREET 
ARBITRAL  in  Scotland. 
In  any  case  in  which  an  amount  or  value  is  the  matter  in 

dispute — 

Where  no  amount  is  awarded  or  the  amount  or  value  awarded  &  s.  d. 

does  not  exceed  5Z 0    0  3 

Where  the  amount  or  value  awarded — 

Exceeds        51.  and  does  not  exceed  lOZ 0    0  6 

101.                   „                  201 0     1  0 

„           201.                   „                 SOI 0    1  6 

„           mi.                   „                 40Z 0    2  0 

„           40Z.                    „                   501 0     2  6 

„           501.                    „                 1001 0     5  0 

lOOZ.                    „                 2001 0  10  0 

2001.                    „                 5001 0  15  0 

5001.                    „                 1501 1     0  0 

7501.                    „              1,000Z 1     5  0 

„      1,000Z 115  0 

In  any  other  case    1  15  0 
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COSTS   IX   AEBITRATIOXS. 

THE   LIGHT   RAILWAYS   (COSTS)  RULES,   1898. 

Light  Rail-    Made  hy  the  Board  of  Trade,  with  the  Concurrence  of  the  Lord  Chancellor; 
WATS  (Costs)        pursuant  to  the  Thirteenth  Section  of  the  Light  Railways  Act,  1896  (j). 


EcLzs.  1898. 


Dated  May  27, 1898. 
1898.     No.     *^^ 


L.  13. 


The  following  Rules,  and  the  scales  of  costs  contained  therein,  shall  apply 
to  the  allowance  and  taxation  as  against  a  Light  Railway  Company  of  all 
costs  and  charges  of  a  claimant  in  an  arbitration. 

1.  Where  the  compensation  awarded  by  the  arbitrator  to  the  claimant 
does  not  exceed  the  sum  specified  in  the  "first  colvunn  of  the  Scale  No.  1 
hereinunder  contained,  the  stun  payable  to  the  claimant  for  his  costs  of 
the  arbitration  shall  be  the  sum  specified  in  the  second  column  of  such  scale, 
which  sum  shall  include  and  cover  all  disbursements,  except  for  the 
attendance  of  witnesses,  for  which  attendances  the  sums  specified  in  the 
third  column  of  such  scale  shall  be  allowed.  No  charge  for  memorials  for, 
or  attendance  of,  counsel  shall  be  allowed. 

2.  Where  the  compensation  awarded  by  the  arbitrator  exceeds  the  sum 
of  three  hundred  pounds,  but  does  not  exceed  the  smn  of  five  hundred 
pounds,  the  costs  and  charges  of  the  claimant  in  the  arbitration  shall  be 
allowed  and  (if  necessary')  taxed,  in  accordance  with  the  provisions  of  the 
Scale  No.  2  hereunder  contained,  and  no  other  costs  or  charges  other  than 
those  specified  in  such  scale,  or  allowed  in  accordance  therewith,  shall  be 
allowed. 

3.  Where  the  compensation  awarded  by  the  arbitrator  exceeds  the  sum 
of  five  htmdred  pomids.the  costs  and  charges  of  the  claimant  in  the  arbitra- 
tion shall  be  taxed  and  allowed  in  accordance  with  the  provisions  of  the 
Scale  No.  3  heretmder  contained,  and  no  other  costs  or  charges  other  than 
those  specified  in  such  scale,  or  allowed  in  accordance  therewith,  shall  be 
allowed. 

4.  For  the  purpose  of  ascertaining  the  scale  on  which  the  costs  of  the 
claimant  in  the  arbitration  are  to  be  allowed,  the  amount  of  compensation 
awarded  by  the  arbitrator  shall  comprise  and  include  the  sum  or  simis 
awarded  by  the  arbitrator  in  respect  of  [any  lands  or  interest  in  lands  taken 
for  or  injuriously  affected  by  the  execution  of  works  under  the  Act,  or  any 
Order  made  under  the  Act,  and  also  all  such  amounts  (if  any)  as  may  be 
deducted  by  the  arbitrator  in  arriving  at  such  sum  or  sums  in  respect  of 
the  permanent  increase  of  value  to  the  remaining  and  contiguous  lands 
and  hereditaments  of  the  same  proprietor,  and  the  expenses  of  any  accom- 
modation works  which  may  be  prescribed  by  the  award  or  which  the  Light 
Railway  Company  may  have  agreed  to  construct  for  the  protection  or 
advantage  of  the  claimant ;  and  the  arbitrator  shaU,  if  required  so  to 
do  by  either  party  to  the  arbitration,  certify  the  amounts  of  such  deductions 
and  expenses. 

5.  So  much  of  the  First  Schedule  to  the  Arbitration  Act,  1889  (r)  as  pro- 
vides that  the  arbitrator  may  award  costs  to  be  paid  as  between  solicitor 
and  client,  shall  not  apply  to  an  arbitration  to  which  these  rules  apply.  In 
any  case  in  which  the  arbitrator  taxes  or  settles  the  amount  of  costs  to  be 
paid  to  the  claimant  in  the  arbitration,  these  Rules  and  the  scales  here- 
under contained,  shall  apply  to  and  govern  such  taxation  and  settlement  of 
such  costs  by  the  arbitrator. 

6.  These  Rules  and  the  scales  of  costs  contained  herein  shall  not  apply  to 
the  fees  or  remuneration  properly  payable  to  or  charged  by  the  arbitrator, 
which  fees,  if  and  when  paid  by  the  claimant,  shall  be  recoverable  by  him 
from  the  party  who  is  directed  or  liable  to  pay  the  same. 

(q)  59  &  60  Vict.  c.  48.  (r)  52  &  53  Vict.  c.  49. 
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7.  In  these  Rules  and  scales  of  costs : —  Light  Eail- 
(1.)  "  The  Act  "  means  the  Light  Railways  Act,  1896.  watb  (Costs) 
(2.)  "  The  arbitrator  "  means  an  arbitrator  appointed  under  the  thirteenth    Rules,  1898. 

section  of  the  Act.  

(3.)  "Taxing  officer  ".includes  the  arbitrator  when  costs  are  taxed  and 

settled  by  him. 
(4.)  "  Light  Railway  Company  Company  "  has  the  same  meaning  as  such 

expression  has  in  the  Act. 

8.  These  Rules  shall  commence  and  come  into  operation  on  the  27th 
day  of  May,  1898,  and  may  be  cited  as  the  Light  Railways  (Costs)  Rules, 
1898. 

Scale  No.  1, 

Scale  of  fixed  costs  where  the  compensation  awarded  does  not  exceed 
£300. 


Amount  of  costs 

Costs  of 

Compensation  awarded. 

other  than 

attendance  of 

for  Witnesses. 

Witnesses. 

£ 

s.     d. 

£     s.    d. 

Any  sum  not  exceeding  fifty  pounds . . 

3 

3     0 

2     2     0 

Any  sum  exceeding  fifty  pounds,  but 

not  exceeding  one  hundred  pounds 

5 

5     0 

3     3     0 

Any    sum    exceeding    one    hundred 

poimds,   but   not    exceeding    three 

hundred  pounds  :— 

For  every  fifty  pounds  or  part  of 

fifty  pounds  exceeding  one  hun- 

dred pounds  the  following  sums 

in  addition  to  those  prescribed 

for  compensation  which  exceeds 

fifty  pounds 

2 

2    0 

110 

Scale  No.  2. 

Costs  where  the  compensation    awarded  exceeds  £300  but  does  not 
exceed  £500. 

(a)  The  amount  payable  to  the  claimant  for  the  costs  of  the  arbitration 

shall  be  the  sum  of  £20,  which  sum  shall  include  all  charges  and 
disbursements  of  everj^  kind,  except  those  hereinafter  specially 
mentioned. 

(b)  In  addition  to  the  said  sum  of  £20,  there  shall  be  allowed  to  the 

claimant  the  charges  and  expenses  of  and  incurred  in  obtaining 
the  evidence  and  attendance  of  one  expert  witness  as  to  the  value 
of  the  claimant's  land,  or  interest  in  land,  or  the  amount  of 
compensation  to  which  the  claimant  is  entitled ;  which  charges 
and  expenses  shall  be  taxed  and  allowed  in  accordance  with  the 
provisions  of  Scale  8,  hereinafter  contained, 

(c)  If  counsel  is  employed  by  the  claimant,  there  shall  be  allowed  to 

him,  in  addition,  for  preparing  and  delivering  briefs  to  and 
obtaining  the  attendance  of  counsel,  such  fees  as,  having  regard 
to  all  the  circumstances  of  the  case,  the  taxing  officer  shall 
think  fit. 

Scale  No.  3. 

Scale  of  cost  and  allowance  where  the  compensation  exceeds  five  hundred 
pounds : — 

£    s.    d. 

1.  Instructions    for    claims    and   attendances   on    owner    or 

claimant  in  respect  thereof 110 

2.  Correspondence   and   attendance   on   the    Light  Railway 

Company's   solicitors   thereon,   including   drawing   and 

copy  claim       110 


0  13 
0    5 

4 
0 

0  13 
3    3 

4 
0 

0  6 
5  10 

8 
0 
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Light  Kail-         3.  Attendances   on  them   agreeing  upon  arbitrator  or  that    £    s.   d. 
WATS  (Costs)  the   arbitrator   should  be  appointed   by  the  Board  of 

EcLES,  1898.  Trade 0  13     4 

4.  Attending  on  each  witness  (of  two  witnesses)  instructing 

him  to  qualify  and  subsequently  perusing  his  report,  or 

if  the  arbitrator  is  a  surveyor  on  one  witness  only         ...     0  13     4 

5.  Attending  on  the  arbitrator  and  on  the  Company's  solicitor 

arranging  appointment  for  the  day  of  hearing    ... 

6.  Notice  to  each  witness  to  attend         

7.  If  a  view  is  reasonably  necessary,  attendances  on  arbitrator 

and  Company's  solicitor  arranging  for  view        

8.  Attending  view  with  them        

9.  Paid  travelling  expenses  

10.  If  counsel   employed,   instructions   to   counsel  to   attend 

view 

11.  Paid  his  fee  and  clerk 

12.  Instructions  for   attending  before   the   arbitrator  and  to 

conduct  the  claimant's  case  2     2    0 

18.  If  counsel  employed  in  lieu  of  last  item,  instructions  for 

brief       2     2     0 

14.  Drawing  case  and  minutes  of  evidence,  at  per  folio,  Is. ; 

and  if  counsel  attending,  brief  copy  for  counsel,  at  per 
folio,  id.  

15.  Paid  covmsel's  fee  

16.  Attending  him 

17.  Paid  counsel's  conference  fee 

18.  Attending  conference 

19.  Solicitor   attending  reference   and   conducting  case,  case 

completed  on  each  side  (solicitor  and  clerk)         

20.  If  reference  not  held  in  town  in  which  the  solicitor  carries 

on  business,  for  hotel  expenses  of  solicitor         

Ditto  ditto  of  clerk 

(And  for  travelling  expenses,  the  sum  actually  paid.) 

21.  If  reference  not  concluded,  for  each  subsequent  day  the 

same  charges. 

22.  If  counsel  in  attendance,  solicitor  attending  each  day  on 

reference  ...     3     3    0 

23.  And   if   not  in   solicitor's  town,  for  hotel  expenses  (and 

travelling  expenses  actually  paid) ...     110 

24.  Paid   witnesses   (according  to   the   Scale   in  use   by  the 

Masters  in  the  Queen's  Bench  Division). 

25.  Drawing  bill  of  costs  and  copy  for  taxing,  at  per  folio,  8d. 

26.  Copy  for  the  Railwav  Company's  solicitor,  at  per  folio,  id. 

27.  Notice  of  taxing  ...  "      ...        ' 0    4    0 

28.  Attending  taxing 0  13    4 

29.  Paid  taxing  (the  fee  payable  on  the  Queen's  Bench  Division 

on  taxing  costs). 

30.  Letters  and  messengers 110 

31.  In  agency  cases  for  correspondence  between  solicitor  and 

Edinburgh  agent       110 

In  other  than  ordinary  cases  the  taxing  officer  may 
increase  or  diminish  any  of  the  above  charges  if  for  any 
special  reasons  he  shall  think  fit. 

Chas.  T.  Ritchie, 
President  of  the  Board  of  Trade. 
I  concur, 

Halsbicnj,  C. 

Dated  the  27th  day  of  Uay,  1898. 
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THE  LIGHT  RAILWAYS  (COSTS)  (SCOTLAND)  RULES,  1898. 

Made  ly  the  Board  of  Trade,  with  the  Concurrence  of  the  Lord  President    I-igut  Kail- 
of  Court  of  Session,  x>ursuant  to  Sections  13  (2)  .fc  2(J  (4)  of  the  Liyht    ways  (Costs) 

Itaihcuys  Act,  1896  (s).  i^^^'^^''?:^! 

^  '  iiuLES,  1898, 

Dated  October  29,  1898.    No.  740.  

The  following  Rules,  and  the  scales  of  costs  contained  therein,  shall 
apply  to  the  allowance  and  taxation  as  against  a  Light  Railway  Company 
of  all  costs  and  charges  of  a  claimant  in  an  arbitration. 

1.  Where  the  compensation  awarded  by  the  arbiter  to  the  claimant 
does  not  exceed  the  sum  specified  in  the  first  column  of  the  Scale  No.  1 
hereinunder  contained,  the  sum  payable  to  the  claimant  for  his  costs  of 
the  arbitration  shall  be  the  sum  specified  in  the  second  column  of  such 
scale,  which  sum  shall  include  and  cover  all  disbursements,  except  for  the 
attendances  of  witnesses,  for  which  attendances  the  sums  specified  in  the 
third  column  of  such  scale  shall  be  allowed.  No  charge  for  memorials 
for,  or  attendance  of,  counsel  shall  be  allowed. 

2.  Where  the  compensation  awarded  by  the  arbiter  exceeds  the  sum 
of  three  hundred  pounds,  but  does  not  exceed  the  sum  of  five  hundred 
pounds,  the  costs  and  charges  of  the  claimant  in  the  arbitration  shall  be 
allowed  and  (if  necessary)  taxed,  in  accordance  with  the  provisions  of  the 
Scale  No.  2  hereunder  contained,  and  no  other  costs  or  charges  other  than 
those  specified  in  such  scale,  or  allowed  in  accordance  therewith,  shall 
be  allowed. 

3.  Where  the  compensation  awarded  by  the  arbiter  exceeds  the  sum 
of  five  hundred  pounds,  the  costs  and  charges  of  the  claimant  in  the 
arbitration  shall  be  taxed  and  allowed  in  accordance  with  the  provisions 
of  the  Scale  No.  3  hereunder  contained,  and  no  other  costs  or  charges 
other  than  those  specified  in  such  scale,  or  allowed  in  accordance  therewith, 
shall  be  allowed. 

4.  For  the  purpose  of  ascertaining  the  scale  on  which  the  costs  of  the 
claimant  in  the  arbitration  are  to  be  allowed,  the  amount  of  compensation 
awarded  by  the  arbiter  shall  comprise  and  include  the  suna  or  sums 
awarded  by  the  arbiter  in  respect  of  any  lands  or  interest  in  lands  taken 
for  or  injuriously  affected  by  the  execution  of  works  under  the  Act,  or  any 
Order  made  under  the  Act,  and  also  all  such  amounts  (if  any)  as  may  be 
deducted  by  the  arbiter  in  arriving  at  such  sum  or  sums  in  respect  of 
the  permanent  increase  of  value  to  the  remaining  and  contiguous  lauds  and 
hereditaments  of  the  same  proprietor,  and  the  expenses  of  any  accommo- 
dation works  which  may  be  prescribed  by  the  award  or  which  the  Light 
Railway  Company  may  have  agreed  to  construct  for  the  protection  or 
advantage  of  the  claimant ;  and  the  arbiter  shall,  if  required  so  to  do  by 
either  party  to  the  arbitration,  certify  the  amounts  of  such  deductions 
and  expenses. 

5.  In  any  case  in  which  the  arbiter  taxes  or  settles  the  amount  of  costs 
to  be  paid  to  the  claimant  in  the  arbitration,  these  Rules  and  the  scales 
hereunder  contained,  shall  apply  to  and  govern  such  taxation  and  settle- 
ment of  such  costs  by  the  arbiter. 

6.  These  Rules  and  the  scales  of  costs  contained  herein  shall  not  apply 
to  the  fees  or  remuneration  properly  payable  to  or  charged  by  the  arbiter, 
which  fees,  if  and  when  paid  by  the  claimant,  shall  be  recoverable  by  him 
from  the  party  who  is  directed  or  liable  to  pay  the  same. 

7.  In  these  Rules  and  scales  of  costs  : — 

(1.)  "  The  Act "  means  the  Light  Railways  Act,  1896.  (s) 

(2.)  "  The  arbiter  "  means  an  arbiter  appointed  under  section  13  as  made 

applicable  to  Scotland  by  sub-section  (3)  of  section  26  of  the  Act. 
(3.)  "Taxing  officer"  includes   the  arbiter  when  costs  are   taxed  and 

settled  by  him. 

(s)  59  &  60  Vict.  c.  48. 
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Light  Rail-  (4.)  "  Light  Railway  Company  "  has  the  same  meaning  as  such  expression 
WAYS  (Costs)  has  in  the  Act. 

(Scotland)  8.  These  Rules  shall  commence  and  come  into  operation  on  the  27th 
Rules,  1898.  day  of  May,  1898,  and  may  be  cited  as  the  Light  Railways  (Costs)  (Scotland) 
Rules,  1898. 

Scale  No.  1. 

Scale  of  fixed  costs  where  the  compensation  awarded  does  not  exceed 
£300. 


Amount  of  costs 

Costa  of 

Compensation  awarded. 

other  than 

attendance  of 

for  Witnesses. 

Witnesses. 

£ 

s.    d. 

£      s.    d. 

Any  sum  not  exceeding  fifty  pounds . . 

3 

3    0 

2     2     0 

Any  sum  exceeding  fifty  pounds,  but 

not  exceeding  one  hundred  pounds 

5 

5    0 

3     8    0 

Any    sum    exceeding    one     hundred 

pounds,   but    not    exceeding   three 

hundred  pounds : — 

For  every  fifty  pounds  or  part  of 

fifty  pounds  exceeding  one  hun- 

dred pounds  the  following  sums 

in  addition  to  those  prescribed 

for  compensation  which  exceeds 

fifty  pounds 

2 

2    0 

110 

Scale  No.  2. 

Costs  where  the  compensation  awarded  exceeds  £300  but  does  not  exceed 
£500. 

(a)  The  amount  payable  to  the  claimant  for  the  costs  of  the  arbitration 

shall  be  the  sum  of  £20,  which  sum  shall  include  all  charges  and 
disbursements  of  every  kind,  except  those  hereinafter  specially 
mentioned. 

(b)  In  addition  to  the  said  sum  of  £20,  there  shall  be  allowed  to  the 

claimant  the  charges  and  expenses  of  and  incurred  in  obtaining 
the  evidence  and  attendance  of  one  expert  witness  as  to  the  value 
of  the  claimant's  land,  or  interest  in  land,  or  the  amount  of  com- 
pensation to  which  the  claimant  is  entitled :  which  charges  and 
expenses  shall  be  taxed  and  allowed  in  accordance  with  the 
provisions  of  Scale  3,  hereinafter  contained. 

(c)  If  counsel  is  employed  by  the  claimant,  there  shall  be  allowed  to 

him,  in  addition,  for  preparing  and  delivering  memorials  to  and 
obtaining  the  attendance  of  counsel,  such  fees  as,  having  regard 
to  all  the  circumstances  of  the  case,  the  taxing  ofiicer  shall 
think  fit. 


Scale  No.  3. 

Scale  of  costs  and  allowances  where  the  compensation  exceeds  five 
hundred  pounds : — 

£    s.    d. 

1.  Instructions  for  claim  and  attendances  on  owner  or  claimant 

in  respect  thereof       110 

2.  Correspondence   and   attendance   on   the    Light   Railway 

Company's  solicitors   thereon,  including   drawing   and 

copy  claim        110 

3.  Attendances  on   them  agreeing  upon  arbiter  or  that  the 

arbiter  sliould  be  appointed  l)y  the  Board  of  Trade       ...     0  13     4 
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4.  Attending  on  each  witness  (of  two  witnesses)  instructing 

him  to  qualify  and  subsequently  perusing  his  report,  or 
if  the  arbiter  is  a  surveyor  on  one  witness  only 

5.  Attending  on  tlio  arbiter  and  on  the  Company's  solicitor 

arranging  appointment  for  the  day  of  hearing 

6.  Notice  to  each  witness  to  attend 

7.  If  a  view  is  reasonably  necessary,  attendances  on  arbiter 

and  Company's  solicitor  arranging  for  view        

8.  Attending  view  with  them        

y.  Paid  travelling  expenses  

10.  If  counsel  employed,  instructions  to  counsel  to  attend  view 

11.  Paid  his  fee  and  clerk     ... 

12.  Instructions  for  attending  before  the  arbiter  and  to  conduct 

the  claimant's  case     ...         ...        ...        

13.  If  counsel  employed  in  lieu  of  last  item,  preparing  for  proof 

14.  Drawing  case  and  minutes  of  evidence,  at  per  sheet,  6s. ; 

and  if  counsel  attending,  copy  for  counsel,  at  per  sheet, 
Is.  6d. 

15.  Paid  counsel's  fee  

16.  Attending  him  (charge  according  to  amount  of  counsel's 

fees). 

17.  Paid  counsel's  consultation  fee  

18.  Attending  consultation 

19.  Solicitor   attending  reference  and  conducting  case,  case 

completed  on  each  side  (solicitor  and  clerk)        

20.  If  reference  not  held  in  town  in  which  the  solicitor  carries 

on  business,  for  hotel  expenses  of  solicitor 

Ditto  ditto  of  clerk 

(And  for  travelling  expenses,  the  sum  actually  paid.) 

21.  If  reference  not  concluded,  for  each  subsequent  day  the 

same  charges. 

22.  If  counsel  in  attendance,  solicitor  attending  each  day  on 

reference 

23.  And  if  not   in  solicitor's   town,  for  hotel  expenses  (and 

travelling  expenses  actually  paid) 

24.  Paid  witnesses  (according  to  the  Table  of  Fees  allowed  by 

the  Act  of  Sederunt,  15th  July,  1876). 

25.  Drawing  bill  of  costs  and  copy  for  taxing,  at  per  sheet,  2s. 

26.  Copy  for  the  Railway  Company's  solicitor,  at  per  sheet,  2s. 

27.  Notice  of  taxing 

28.  Attending  taxing  

29.  Paid  taxing  (the  fee  payable  on  the  Auditor  of  the  Court  of 

Session  taxing  costs). 

30.  Letters  and  messengers 

31.  In  agency  cases  for  correspondence  between  solicitor  and 

Edinburgh  agent        


£  s.  d.  Light  Rail- 
ways (Costs) 

0  13  4  (Scotland) 
KULEB,  18'Jij. 

0  13     4 

0    5    0 

0  13    4 
3     3    0 

0    6    8 
5  10    0 

2     2    0 
2    2    0 


1     6 
0  13 

0 
4 

5     5 

0 

1     1 
0  15 

0 

0 

3    3     0 
110 


0    4    0 
0  13     4 


110 
110 


In  other  than  ordinary  cases  the  taxing  officer  may 
increase  or  diminish  any  of  the  above  charges  if  for  any 
special  reasons  he  shall  think  fit. 


I  concur, 
J. 


Clias.  T.  Ritchie, 
President  of  the  Board  of  Trade. 

P.  B.  Robertson, 
Lord  President  of  the  Court  of  Session. 


Dated  the  29th  October,  1898. 
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ABANDONED  CLAIM,  not  a  matter  in  dilference,  100. 

ABATEMENT, 

of  nuisance,  award  of,  enforced  by  attachment,  337. 
directions  in  award  as  to,  208,  258,  259. 

ABORTIVE   REFERENCE, 

contract  depending  on,  whether  enforceable,  390,  391. 
of  a  cause,  effect  of,  389,  390. 

ACCIDENT,  whether  award  set  aside,  wlien  matter  omitted  by,   310. 
See  372,  373. 

ACCIDENTAL  ERRORS,  amendment  of,  G7. 

ACCOMMODATION   WORKS.     See   Lan^ds  Clauses  CoxsoLroATioN 
Act. 

ACCOUNT, 

notice  of  motion  to  have  accounts  referred,  401. 
reference  of  matters  of  account,  68-72. 

application  for,  how  made,  09. 

when  fraud  involved,  70.     See  50. 

ACCOUNT  STATED,  award  not  evidence  of,  329. 

ACCOUNTANT, 

arbitrator  employing,  135,  164. 

costs  of,  235. 

explanation  to,  when  parties  may  give,  149. 

notice  to  be  given  to  parties  by  arbitrator  calling  in,  135,  164. 

ACCOUNTS, 

arbitrator  decides  what,  material,  147. 

refusing  fresh  evidence  after  accounts  closed,  156. 
referee  taking,  duty  of,  230,  231. 

ACQUIESCENCE, 

in  reference  may  bind  stranger,  32,  33, 

ACT  OF  PARLIAMENT, 

private,  jurisdiction  of  court  ousted,  62. 
provision  as  to  arbitration  in,  62. 

ACTION.     See  Cause. 

arbitrator,  by,  against  party  ground  of  revocation,  125. 

by  party  against,  not  ground,  125. 
attachment  on  award,  not  allowed  at  same  time  as,  340,  351. 
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ACTIO'^— continued. 

award,  action  for  specific  performance  of,  333-335. 
to  enforce,  322. 

statement  of  claim,  form  of,  447. 
under  Lands  Clauses  Acts,  322. 
when  only  remedy,  323. 
to  recover  the  costs  of,  323.     See  Costs. 
as  bar  to,  327,  328. 

as  defence  to,  must  be  pleaded  specially,  327. 
awarding  right  to  bring,  in  name  of  another,  255,  256. 
breach  of  agreement  to  refer,  for,  63. 
"  cause  and  all  matters  in  difference "  referred,  no  appeal  from 

arbitrator,  102. 
contract  depending  on  abortive  reference,  to  enforce,  389-391. 
interest  on  amount  of  award,  when  recoverable  by,  323. 
mistake  of  arbitrator  not  admissible  as  evidence  to  impeach  award, 

332. 
pleadings  in,  324-329. 

reference  of,  Arbitration  Act,  under,  232,  233. 
commission  to  take  evidence,  137. 
common  law,  at,  63-66. 
costs  of,  234-242.     See  Costs. 

taxation  of,  358-362.     See  Costs. 

where  reference  by  parol,  241. 
to  abide  the  event,  where,  226-230,  242-246,  371. 
See  Costs. 
county  court,  by,  73. 
damages  awarded  on,  223-225. 
duty  of  arbitrator  in  awarding,  222-232. 
failure  of  reference,  on,  action  proceeds,  389-391. 
fraud,  where  charge  of,  50,  70. 
inspection  of  property,  in,  137. 
judgment,  awarding,  102,  212,  225. 

entering,  102,  137,  186,  225,  358. 
omitting  to  direct,  233. 
setting  aside,  385-388.     See  Setting  Aside. 
master,  to,  as  officer  of  the  court,  68. 
appeal  from  judgment  of,  68, 
submission  of,  amending,  66,  67. 
revoking,  122,  123. 
setting  aside,  66. 
verdict,  awarding  entry  of,  222,  223. 
witness  enforcing  attendance  of,  on,  137. 
staying,  pending  a  reference,  47. 

ADDING  PARTIES, 

before  or  after  submission,  32,  33. 
refusal  of  referee  to  add,  appeal,  138. 

ADJUSTMENTS  between  counties  and  boroughs,  reference  of,  9 

ADMINISTRATION  ACTION,  referee  not  bound  by  ordinary  practice 
of  chief  clerk,  230. 

ADMINISTRATOR, 

reference  by,  36,  37.     See  Executor. 

ADMISSION, 

by  arbitrator,  of  bribery  not  received,  213,  367. 

of  mistake,  remitting  back  award  for,  292. 
setting  aside  award  for,  213. 
made  by  party  before  arbitrator,  when  evidence,  304. 
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ADMITTED  DEMAND,  a  matter  in  dideroiice,  99. 
ADULTERY,  receiving  evidence  of,  tIiou.jli  not  pleaded,  15G. 

AFFIDAVIT, 

arbitrator,  of,  to  exi)lain  intention,  not  receivable,  214,  305. 

barrister  not  usually  make,  305. 

evidence  by,  not  admissible  on  a  reference,  142. 

forms  of,  443,  444. 

on  motion,  for  attacbment,  344-346,  348. 

to  set  aside  award,  374-377. 
summons  to  stay  proceedings,  on,  49. 
verifying  award,  on,  motion  to  set  aside,  375,  444. 
summons  to  enforce,  355. 

AFFIRMATION, 
form  of,  416. 
witnesses  examined  on,  141. 

AGENT, 

arbitrator  acting  as,  improper,  167. 
consent  of,  binding  on  principal,  150. 
demand  by,  of  tiling  awarded,  320,  341,  342, 
reference  by,  33,  34. 
waiver  of  objection  by,  34,  178. 

AGREEMENT  TO  REFER, 
action  for  breach  of,  63,  122 

Arbitration  Act,  provisions  relating  to,  57-59,  451,  454. 
by  bond,  56. 
deed,  57. 
by  parol,  54,  55,  241,  335,  337. 

writing  not  under  seal,  55,  56. 
forms  of,  393-400. 
future  disputes,  59-63. 

appointment  of  arbitrator,  60. 
arbitration  clause  cannot  be  revoked,  122,  123. 
impeached,  injunction  to  restrain,  158. 

AGRICULTURAL  HOLDINGS   ACTS,  1883   to   1900.     See  App.  of 
Statutes,  485. 
arbitrators,  appointment  of,  488,  489,  490, 

clerical  error  in  award,  may  correct,  489,  490. 
removal  of,  for  misconduct,  488,  490. 
special  case,  to  state,  489,  490. 
award,  enlargement  of  time  for,  by  Board  of  Agriculture,  488,  490. 
final,  is,  489,  490. 

setting  aside,  for  misconduct  of  arbitrator,  489,  490. 
specific  items  to  be  stated,  287,  288,  489. 
time  for,  488,  490. 
compensation  for  improvements,  19. 

Arbitration  Act  excluded,  20. 
tenants,  where  mortgagee  intervenes,  20. 
costs  of  reference,  288,  489,  490. 
county  court,  jurisdiction  of,  288,  356,  486. 
enforcing  award,  356,  357. 
notice  of  claim  under,  405. 
references  under,  18-20,  287,  288,  488-490. 
runpire,  appointment  of,  490. 

by  Board  of  Agriculture,  49i). 

R.  2  o 
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"ALL  DISPUTES," 

effect  of,  recital  in  submission  of,  104. 
submission  of,  103.     See  100.. 

ALL  MATTERS  IN  DIFFERENCE, 

Arbitration  Act,  sect.  14  not  applicable  to  reference  of,  102,  2.33. 
award  must  decide  all  the  matters,  195-197. 

amendment  of  clerical  mistake  in,  369. 

attachment  to  enforce,  336-340. 

costs  of,  in  discretion  of  arbitrator,  237.     See  Costs. 

enforcing,  under  Arbitration  Act,  355. 

evidence,  conclusive  as,  328. 

judgment,  is  a  final  and  conclusive,  210,  212,  307. 

rule  to  pay  amount  of,  352. 
cause  and  all  matters  referred,  no  appeal,  102. 
principles  applicable  in  submission  of,  97. 
submission  of,  generally  has  effect  of  order  of  Court,  336. 
what  included  in  reference  of,  99,  100. 

ALLOTMENT  OF  LANDS 

under  Inclosure  Acts,  312,  313. 

ALLOTMENTS  ACT,  1887.     See  App.  of  Statutes,  492. 
arbitrator  to  determine  costs,  84,  241. 
references  under,  9,  10,  21,  84. 

ALLOTMENTS,  &c.    (COMPENSATION   FOR   CROPS)   ACT,    1887 
(50  &  61  Vict.  c.  26).     See  App.  of  Statutes,  490. 
appointment  of  arbitrator  under,  96. 
award,  how  enforced,  356. 
compensation  to  be  settled  by  arbitration,  21. 

ALTERATION.    See  Amendment. 

ALTERNATIVE  AWARD,  200,  201. 

AMENDMENT, 

award,  of,  cannot  be  made  by  arbitrator,  114,  115. 
clerical  error,  of,  115,  212,  293,  369. 
court  cannot  amend,  307. 
reference  back  of  award  for,  291-294. 
proceedings,  of,  by  arbitrator,  157,  246. 
report  of  referee  under  sect.  13  of  Arbitration  Act,  judge  has  power 

to  amend,  231. 
submission,  of,  in  a  cause,  66,  67. 

parol  alteration  of  written,  54. 

AMENITIES,  loss  of,  no  ground  of  compensation,  270,  274,  275. 

AMOUNT  awarded,  certainty  as  to,  204-207. 

APPEAL, 

award  stated  in  form  of  special  case,  from  Divisional  Court  on,  219. 
cause  and  all  matters  in  differonce  referred,  no  appeal,  88.     See  2.33. 
judgment  directe<l  to  be  entered  up  by  referee,  against,  386-388. 

leave  to  ai)[)eal  to  (Jourt  of  .\ppeal  not  required  as  regards,  233. 

motion  to  set  aside,  386-388. 

time  for  moving,  .386,  387. 
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APPEAL — continued. 

Lands  Clauses  Act,  against  order  on  special  case  under,  '219,  220. 
master,  from  reference  to,  G8.     See  Mastkk. 
order  of  referee  as  to  conduct  of  proceedings,  against,  138. 
giving  leave  to  revoke  submission,  against,  124. 
of  reference,  against,  71. 
quarter  sessions,  to,  may  lie  referred,  23,  74. 
set  aside  award,  from  refusal  to,  384. 

special  case,  award  in  form  of,  218-220.     See  Special  Cask. 
stated  during  reference,  no  appeal,  162,  219. 

when  ordered  by  judge,  apjteal 
not  to  Court  of  Appeal,  102. 

APPEAL,  COURT  OF, 

power  of,  under  Arbitration  Act,  1899  ..73,  173. 
power,  over  costs  of  special  case,  219,  220. 

to  review  order  of  reference  by  judge,  70,  71. 

APPOINTMENT, 

arbitrator,  of, 

acceptance  of  office  necessary,  92. 
agreement  to  refer  future  disputes,  under,  GO. 
court,  by  the,  under  Arbitration  Act,  57-59. 

cannot  compel  appointment,  59. 
default  of  one  party  in  appointing,  effect  of,  59,  78,  79. 
fluctuating  body,  of,  96. 
form  of,  393,  395,  406-409. 

fresh  arbitrator  on  death  or  incapacity,  57-59,  66,  79,  128,  171. 
future  disputes,  under  agreement  to  refer,  60. 
interested  person,  of,  93-96. 
joint  arbitrators,  of,  46,  58,  59,  166. 

notice  to  other  side  necessary,  46. 

same  subject-matter  in  both  appointments,  47. 
notice  of,  46,  78. 

form  of,  412. 

to  other  party,  necessary,  46,  167. 
notice  to  appoint,  58,  59,  78. 
parol,  by,  54,  60. 
public  official,  by,  92. 
special  statutes,  under. 

Agricultural  Holdings  Act,  19,  20,  288. 

Allotments  Act,  84. 

Allotments  and  Cottage  Gardens  Act,  96. 

Companies  Clauses  Act,  81,  82,  128,  171. 

Lands  Clauses  Consolidation  Act,  77-79,  170,  171. 

Local  Government  Act,  83. 

Public  Health  Act,  55,  82. 

Railway  Companies  Arbitration  Act,  81,  171. 

Riiilways  Clauses  Act,  80,  171. 

Regulation  of  Railways  Act,  85. 

Workmen's  Compensation  Act,  89. 
submission,  in,  43. 

third  arbitrator,  of,  58,  167,  168,  173. 
who  may  be  appointed,  any  person,  92. 

fluctuating  body,  96. 

interested  person,  93-96. 

judge,  96. 

special  persons,  under  statutes,  96. 
•will,  by,  not  good,  46. 

2o2 
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meeting  in  a  reference,  for,  132,  133,  137. 
form  of,  415. 

revocation  of,  by  arbitrator,  133. 
service  of,  133, 
umpire,  of,  57,  58,  167,  172-179.     See  Umpire. 
condition  precedent  sometimes,  169,  170,  176. 
court,  by,  58,  173. 

form  of,  410. 
disapproval  of  parties  has  no  effect,  179. 
form  of,  178,  179,  395,  409-411. 
fresh,  on  refusal  to  act,  178. 
how  choice  to  be  made,  177,  178,  368. 
Lands  Clauses  Act,  under,  79,  174,  176,  179. 
proof  of,  required  in  action,  325. 
Eaihvay  Companies  Arbitration  Act,  under,  81. 
when  to  be  made,  176,  177. 

APPOKTIONING  costs,  239. 

APPRAISEMENT  not  an  award,  44,  173,  191. 

APPRENTICESHIP,  awarding  as  to,  248. 

ARBITRATION  ACT,  1889.     See  App.  of  Statutes,  p.  451. 
application  to  all  Acts  not  inconsistent,  175,  181,  281,  454. 
parol  submissions,  55. 
submissions  out  of  court,  57,  451. 
arbitrator,  appointment  of,  57-59,  128,  451.     See  Arbitkator. 

authority  of,  not  revocable  without  leave,  121,  122,  451. 

See  Revocation. 
conduct  of  reference  by,  136. 
costs  in  the  discretion  of,  when,  237,  238.     See  Costs. 

no  appeal  against  exercise  of  dis- 
cretion except  by  leave,  238. 
death  of,  court  can  appoint  new,  128. 
incapacity  of,  court  can  appoint  new,  128. 
officer  of  the  court,  is,  136,  158,  299,  453. 
refusal  of,  to  act,  court  can  appoint  new,  128. 

what  is  not,  58. 
removal  of,  for  misconduct,  158,  299,  300,  452. 
remuneration  of,  237,  299,  453. 

determinable  by  the  court  or  judge  when 

reference  by  order  of  court,  238. 
may  be  specified  in  award,  238. 
must  be  paid  unless  charges  are  extor- 
tionate, 299. 
award,   clerical   mistake   may   be   corrected,   115,   212,   452.     See 
Mistake. 
unless  reference  by  order  of  court,  212. 
enforcing  as  a  judgment,  355-357,  448,  452.     See  Judg- 

miont. 
sotting  aside,  363,  364  et  ««/.,  452,     See  Setting  Aside. 
time  within  which  award  must  be  made.  111,  112,  181,  454. 
enlargement  of,   by  arbitrator,    116,    117,   454.     See 

K.NLAIUiEMENT   OF   TiME. 

court,  119,  120,  452. 
verdict,  award  equivahiut  to,  232,  239,  308,  453. 
writin;^',  must  be  in,  186,  4.54. 
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ARBITRATION   ACT— continued. 

costs,  arbitrator  may  fix,  65,  238,  239,  455.     See  Costs. 

as  between  solicitor  and  client,  G6,  240,  361,  455. 
authority   making   order    under    Act   has  power  over,   238, 
453. 
court,  definition  of,  173,  454.     -S'ee  Coukt. 

Court  of  Appeal  has  powers  of,  173,  453. 
power  over  costs,  1G2. 

to  adopt  report  of  referee,  231. 

to  alter  or  vary,  231. 
appoint  arbitrator,  57-59,  128,  173,  452. 

umpire,  173,  452. 
determine  remuneration  of  referee,  238,  453. 
enforce  award  as  a  judgment,  355,  452. 
enlarge  time  for  making  award,  119,  120,  181,  452. 
order  attendance  of  witness,  139. 

referee  to  proceed,  158. 
refer  cause  or  question  therein,  67,  68,  230,  232,  452. 
remit  matter  to  arbitrator,  115,  212,  290,  293,  452. 

although    functus    officio, 

115. 
application,    how     made, 
293,  294. 
remove  arbitrator,  158,  299,  300,  452. 
restrain  referee  from  proceeding,  158. 
special  case,  to  direct,  160,  161,  453. 
Crown  may  refer  under,  42,  453. 

enlargement  of  time  for  awarding,  116  117,  120,  121,  452. 
evidence,  provisions  as  to,  137-142,  452,  453.     See  Evidence. 
foreign  court,  submission  to,  within,  47. 
iud"-ment,  award  may  be  enforced  as  a,  355-357. 
master,  powers  of,  69,  173,  230,  293,  453.     See  Master. 
no  power  as  to  attachment,  346. 

removal  of  arbitrator,  299,  300. 
official  referee  may  be  selected  as  arbitrator  by  parties,  72,  451. 
order  of  court,  submission  same  effect  as  if  made,  55,  451. 
order  of  reference  under,  form  of,  402. 
perjury,  false  evidence  before  arbitrator  is,  142,  453, 
reference  of  matters,  for  inquiry  and  report,  67,  68,  230,  402,  45 J. 
forms  of  applications  for,  401. 
for  trial,  68,  232,  402,  453. 
form  of  summons  for,  400. 
cause  and  all  matters  in  difference  cannot  be  referred 

under,  102. 
conduct  of  proceedings,  136. 
criminal  matters  of  a  public  nature  cannot  be  reterrecl, 

Rules  of  Court  applicable  to   reference,  137-139,   158, 

453. 
witnesses,  attendance  enforced,  138,  13J. 
evidence  on  oath,  141. 
false  evidence  is  perjury,  142. 
remitting  award,  290,  293,  294,  452.     See  Refehkixg  back  Awakd. 

power  of,  although  arbitrator  functus  officio,  lit), 
report  of   referee,  how  adopted,  231,  232,   452.      See  Referee, 
Report. 
reference  for,  67,  68,  230,  401,  402,  452.^ 
special  case,  report  may  be  in  form  of,  162. 
retrospective  operation  of  Act,  57,  238,  454. 
revocation  of  arbitrator's  authority,  123-128.     See  Revocation. 
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schedule,  terms  of,  included  in  submission  out  of  court,  57,  451. 
as  to  appointment  of  arbitrator.  57,  454. 

umpire,  107,  172,  170,  454. 
costs  of  reference,  66,  238,  361,  455. 
examination  of  parties  and  witnesses,  141,  454. 
production  of  documents,  147,  454. 
time  for  making  award.  111,  181,  454. 
special  case,  award  in  form  of,  218,  452.     See  SpEcrAL  Case. 
diiferent  under  s.  7  and  s.  19  ..218. 
pending  the  reference,  160,  161,  162,  453. 
report  in  form  of,  162. 
staying   proceedings   contrary    to   reference,   47   et   seq.,   451.     See 

Staying  Pkoceedixgs. 
submission,  meaning  of  the   word  in  the  Act,  48,  55,  454.      See 
Submission. 
order  of  court,  same  effect  as  if  made,  55,  451. 
for  purposes  of  attachment,  336. 

setting  aside  award,  363. 

See  Setting  Aside. 
taxation  of  costs,  361 .   See 
Costs. 
revocable  only  wth  leave,  121-124,  451. 
schedule,  includes  terms  of,  57,  451. 
summons  for  reference  under,  form  of,  400,  401. 
umpire,  appointment  of,  by  arbitrators,  167,  172,  174,  175,  454.     See 
Umpire. 
by  court,  167,  173,  451,  452. 
powers  of,  when  appointed  by  court,  180,  452. 
time  for,  entering  on  reference,  179,  180. 
making  award,  181,  454. 
witnesses,  attendance  enforced,  138,  139,  452,  453.     See  Witness. 
evidence  on  oath,  141,  452,  454. 
false  e\ndence  is  perjury,  142,  453. 

ARBITRATOR, 

absence  of  parties  at  meeting,  power  of,  147-149. 

acceptance  of  office  by,  necessary,  92. 

action  by,  against  party  ground  of  revocation,  125. 

by  party  against,  not  ground,  125. 
appointment  of.     See  Appointment. 
attachment,  cannot  enforce  order  by,  138. 
attempting  to  deceive,  a  misdemeanour,  142. 
authority  of,  96-98. 

commencement  of,  110. 
authority  of,  delegation  of,  163-166,  169,  368.     See  Delkgation. 

by  the  award,  201-204,  217,  218,  260,  370. 
duration  of,  110-115. 

excess  of,  210,  222,  225,  237,  242,  264,  371.  372. 
reservation  of,  by  the  award,  201-204. 
revocation    of,    by    one    party,    121,    122,    160.      See 

Revocation. 
setting  aside  of  award  does  not  renew,  11.5. 
termination  of,  on  making  of  award,  114,  115. 
award,  declining  to  make,  157,  158. 

enlarging  time  for  making,  116-118,  170.     See  Enl.u«;ement. 
excess  in,  ellect  of,  99. 

more  than  one,  when  to  make,  115,  194,  195. 
power  to  amend,  115,  212,  293. 
case,  power  to  reopen.  159. 
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chanf^e  in  cliaracter  of,  etVect  of,  127,  128. 
condition  precedent,  must  perform,  135. 
corruption  of,  gi-ound  for  setting  aside,  211. 
costs,  power  over.     See  Costs. 

when  no  control  over,  242. 
counsel,  whether  can  refuse  to  hear,  134. 
court  cannot  alter  or  amend  award  of,  307. 

compel,  to  make  an  award,  157,  lo8. 
power  of,  to  order,  to  proceed,  158. 

order  attendance  of  witness  belore,  lay. 
restrain,  from  proceeding,  158. 
state  a  special  case,  161. 
death  of,  effect  of,  57,  58,  127   128. 

declaration  by,  under  Lands  Clauses  Act,  79,  80   13G,  187,  28b,  301. 
Puhlic  Health  Act,  13b,  301. 
Railways  Clauses  Act,  136,  187,  301. 
discretion,  review  of,  132,  133,  145.^ 
dutv  of,  on  closing  the  case,  159,  160. 

making  the  award.     See  Awaud. 
reference  hack,  294-296. 
to  deal  with  the  costs,  241,  242.     -See  Costs 

under  Allotments  Act,  1 887  . .  241 . 

Public  Health  Act,  1875,  240. 

no  power  to  award  costs 
to  wholly  unsuccessful 
party,  241. 
reference  from  Quarter  Sessions, 
241. 
decide  all  questions,  195,  197. 
decide  on  points  of  evidence,  154-157, 

may  state  a  case,  157. 
hear  the  evidence,  143-146,  367,  368. 

in  presence  of  both  parties,  147-150,  lol,  367. 
perform  condition  precedent  to  reference,  135,  13b. 
state  a  special  case,  220,  221, 
evidence  before,     See  Evidknce. 

voluntary  evidence  by,  304,  305.  _ 

which  arbitrator  may  be  called  on  to  give,  302-304. 
ex  parte,  proceeding,  152-154,  171,  172. 
explanation  of  award  by,  213,  214,  30;>. 
fees  of,  299, 

taxation  of,  235-238,  299. 

not  binding  on  arbitrator,  299, 
unless  extortionate  must  be  paid,  299. 
grounds  of  award,  cannot  be  examined  as  to,  302,  303. 
hospitality  of  one  party,  should  not  accept,  135. 
incapacity  of,  effect  of- 57-59   128,  171, 
interest  of,  concealed,  disqualifies,  93,  J5, 
disclosed,  does  not,  93-95. 

removal  of,  by  court  for,_158.  ,    .q-   o^r  or« 

irregular  conduct  of,  ground  for  setting  aside  award,  13o,  366-31.8. 

waiver  by  parties  of,  150-152,  367. 
joint   arbitrators,  appointment   of,   46,    47,    57-59,    166,    167.     See 
UMriiiE. 
disadvantages  of,  167,  168, 
disagreement  of,  128,  179.  180,  416. 

what  is,  180, 
duty  of  all  to  act.  168,  169,  368. 

unless  less  number  allowed,  170,  171. 
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AUBITHATOR— continued. 
judge  of  law  and  fact,  97. 

judgment  of,  when  conclusive,  307,  369.     See  Judgment. 
effect  of,  307.     See  Award. 
entry  of,  102,  137,  186,  225,  233,  358,  386. 

omitting  to  direct,  2.33. 
setting  aside,  385-388.     See  Setting  Aside. 
jurisdiction  of,  several  parties,  when  there  are,  105-107. 
terms  of  submission,  effect  of,  99  et  seq. 
time  within  which  differences  must  have  arisen,  107. 
liability  of,  for  excessive  charges,  299. 
misconduct,  299,  300. 
negligence,  300.     See  46. 
receiver's  default,  302. 
stakeholder,  as  a,  301. 
lien  of,  for  fees,  242,  298. 
ministerial  act,  power  to  delegate,  166,  203. 
misconduct  of,  93,  147,  158,  211,  299,  300. 

ground  for  setting  aside  the  award,  145,  211,  366,  367.     See 

Setting  Aside. 
not  a  defence  to  an  action  on  the  award,  326,  363. 
a  motion  for  attachment,  348. 
mistake  of.     See  Mistake. 
negligence,  not  liable  for,  300. 
objection  to,  on  ground  of  interest,  93-95. 

waiver  of,  95. 
officer  of  the  court,  when,  73,  136,  158,  299. 

remuneration  as,  299. 
official  referee  may  be  selected  as,  by  parties,  72,  451. 
order  of  reference  to  be  served  on,  132. 
party  arbitrator  in  his  own  case,  53,  54,  95. 
payment  to,  for  benefit  of  parties,  263. 
power  to  administer  on  oath,  141,  142. 

adopt  opinion  of  another  person,  163,  164.     See  134,  135. 
amend  award,  115,  212,  293,  369. 

proceedings,  157,  246. 
call  for  documents,  137,  139,  147. 
deal  with  costs,  65,  236-247.     See  Costs. 
decline  to  make  an  award.  157,  158. 
delegate  ministerial  act,  166,  203. 
direct  entry  of  judgment,  102,    137,  186,  225,  358,  386. 

See  Judgment. 
discovery  of  documents,  order,  137,  139,  147. 
employ  solicitor  to  draw  up  award,  166,  360. 
enlarge  time  for  making  award,  116-118,  170. 
fix  amount  of  his  own  remuneration,  238,  297. 
inspection  of  property,  order,  137. 
peremptory  appointment,  make,  137. 
place  of  trial,  select,  1.32,  133,  137. 
proceed  ex  parte,  152-154,  171,  172,  367. 
regulate  the  proceedings,  132-138. 
reopen  the  case,  146,  159. 

state  award   in  form  of  special  case,  218-220,  281.     See 
Si'ECiAL  Case. 
special  case  pending  the  reference,  160-162. 
as  to  point  of  evidence,  157. 
principles  by  which  arbitrator  should  be  guided,  96-98. 
prison,  cannot  commit  to,  138. 

reference  back,  should  hear  additional  evidence,  .368. 
refusal  to  act,  cflect  of,  57-59,  1 27,  128,  1 57,  158,  171.    See  Refl'SAL. 
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removal  of,  158,  299,  300. 
remuneration  of,  amount  of,  if  Queen's  Counsel,  2.3G. 

court  fixers,  on  reference  by  court,  239,  29!l. 

no  authority  to  compel  taxation  of,  2!(9. 
not  proper  tribunal  to  determine  amount  of, 
235.  23G.      . 
express  promise  to  pay,  297. 
implied  promise  to  pav,  297. 
lien  of  arbitrator  for,  242,  298,  299. 
notification  to  parties  of  amount  of,  242,  297. 
power  of  arbitrator  to  fix,  238,  297. 
taxation  of,  235,  230,  298,  299. 

cannot  be  compelled,  299. 
umpire's  fees  include  arbitrator's  fees,  185,  23(5. 
restrained  by  injunction  from  proceeding,  158. 
reviewing  decision  of,  principle  as  to,  213. 
revocation  of  authority,  when  allowed,  IGO. 
riglit  to  exclude  persons,  when,  134. 
stamp  on  document,  to  take  notice  of  omission  of,  157. 
statements  by,  213,  214,  304,  305. 
statutory,  discretion  absolute,  145. 
submission  to  be  served  on,  132. 

third  arbitrator,  57,  58,  166-170,  173.     See  Thikd  AKBiTRAXoit. 
view,  may  hold,  137,  145. 
who  is  not  an  arbitrator,  44-46. 
witness,  absence  of,  at  meeting,  146. 
before,  liable  for  perjury,  142. 
may  take  evidence  of,  at  witness's  house,  135. 
when,  not  bound  to  state  grounds  of  award,  302,  303. 

ARCHITECT, 

certificate  of,  when  not  final,  45,  46,  300. 
when  arbitrator,  45,  46,  93. 

ARREST, 

attachment,  of  party  on,  350. 

award  no  discharge  of  defendant  from,  313,  314. 

privilege  from,  of  persons  attending  reference,  140,  141. 

ASSAULT, 

indictment  for,  referable,  25. 
reference  as  to,  1. 

ASSESSORS, 

cause,  matter,   or  issue   may  be   ordered   to  be  tried  by   referee 

with,  69. 
legal,  cost  of,  alloAved  to  lay  arbitrator,  360. 
power  of  arbitrator  to  take,  163. 

ASSETS, 

award  directing  payment  need  not  ascertain,  205. 
reference  when  admission  of,  by  executor,  37,  38. 

ASSIGNEE, 

of  bankrupt,  reference  by,  38,  39. 

directed  to  repay  money,  252. 
of  contract  or  debt,  reference  by,  33. 
of  right  to  compensation  under  Lands  Clauses  Acts,  280. 

under  an  award  may  sue  the  assignor  if  he  receive  the  sum 
awarded,  314. 


570  INDEX. 

ATTACHMENT, 

action  to  enforce  award  at  same  time  as,  340. 

after  imprisonment,  340,  351, 
application  for,  346,  347. 

may  be  made  to  judge  at  chambers,  346. 
not  to  master,  346. 
arbitrator  cannot  enforce  order  by,  138. 
arresting  the  party  on,  350. 
award,  lost,  attachment  on,  346. 

on  which  no  attachment  granted,  339,  340. 
production  of,  on  drawing  up  the  rule,  350. 
condition  precedent  to  be  performed  by  plaintiff,  342. 
contempt,  steps  to  bring  party  into,  341-344. 
corporation,  directors  and  ofiicers  liable  to,  338. 
costs,  350,  351. 

defences  to  motion  for,  348-350. 
delay  in  applying  for,  etfect  of,  339,  340. 
demand  of  performance  of  award  necessary,  341-343. 
by  whom  to  be  made,  341,  342. 
nature  of  demand,  342,  343. 
documents  to  be  served  on  party,  343,  344. 
evidence  on  the  motion,  344-347. 
indictment  referred,  award  enforced  by,  337. 
imprisonment,  effect  of,  340,  351. 
motion  for,  evidence  on,  344-346. 
defences  to,  348-350. 
grounds  for,  to  be  stated  in  notice,  347. 
practice  on,  346-349. 
service  of  notice  and  evidence,  346-348. 
out  of  jurisdiction,  party,  338. 
payment  of  money  cannot  be  enforced  by,  337. 
persons  not  liable  to,  338,  349. 
referee  cannot  enforce  order  by,  138. 
refusal  of,  grounds  for,  339,  348-351. 
second  application  lor,  337,  338. 
separate  attachments  when  several  parties,  347. 
service  of,  award  and  other  documents,  343,  344. 

notice  of  motion  and  evidence,  346-348. 
setting  aside,  350. 

steps  to  bring  party  into  contempt,  341-343. 
stranger  cannot  have,  337. 
submission  not  having  eft'ect  of  order  of  court,  not  granted,  337. 

stranger  to,  cannot  obtain,  337. 
summons  for,  346. 

verdict  entered  without  authority,  no  attachment,  223. 
when  attachment  granted,  336-338. 

ATTAINTED  PERSON  could  not  refer,  27. 

ATTOHNEY-OENEKAL,    consent    of,    to   reference    of   charity    suit, 
necessary,  32. 

ATTORNEY,    I'OVVER   OF, 

agent  making  demand  of  execution  of  deed  need  not  have,  320,  342. 

money  awarded  must  have,  341,  445. 
refereuce  in  i»ursiiancc  of,  .33,  34. 

AUTEIi    DIIOIT,  (leiuaiid  in,  a  matter  in  dinbrciice,  99. 


INDEX.  571 

AUTHORITY, 

of  agent,  to  refer,  what  snfticient,  33,  34. 

to  demand  performance  of  award,  341. 
arbitrator.     See  Arbituatou. 
counsel.     See  Counskl, 

AWARD, 

accideutal  omission  of  claim,  310. 

action  to  enforce,  322  et  seq.     See  Action. 

costs  of,  previous  taxation  unnecessary,  323. 
interest  on  sum  awarded,  323. 

under  Companies  Act,  18G2..G2,  323. 
proceedings  in,  324. 

pleadings,  324-329. 
under  Lands  Clauses  Acts,  322. 
when  only  remedy,  323. 
where  submission  by  parol,  322. 

liability  not  ascertained,  322. 
validity  of  award  doubtful,  322,  323. 
when  no  estoppel,  308,  309. 
alternative,  when  good,  200. 
amendment  of,  cannot  be  made  by  arbitrator,  114. 

except  clerical  error,  115, 
212,  293. 
court,  307. 
Arbitration  Act,  under,  must  be  in  writing,  186. 
assignment  of  right  under,  314. 
attachment,  enforcing  by,  336.     See  Attachmext. 

payment  of  money  cannot  be  enforced  b}',  337. 
indictment  referred,  award  enforced  by,  337. 
authority  of  arbitrator  determined  by,  114. 
bad  in  part,  may  be  good  for  the  rest,  214-218,  262. 

when  wholly  void,  99,  202,  216-218,  261,  263,  264,  265. 
breach  of,  319. 

action  for,  322. 
certain,  award  must  he,  204-209,  371. 

amount  awarded,  as  to,  205-207. 
general  directions,  as  to,  207-209. 
conclusive,  how  far  award  is,  210-214,  307,  309-311,  328. 
contract,  is  enforceable  as  a,  287,  383. 
copy  of,  taken  by  arbitrator,  187. 
costs  of,  action  to  recover,  323. 

arbitrator  may  deal  with,  65, 102,  237-241.   See  Akbitratok, 
Costs. 

not  dealt  with  by,  237. 
taxation  of,  358-362. 

what  are  costs  of  award,  235,  297,  298,  359,  360. 
costs  to  abide  the  event,  form  of  award,  226,  242-246,  371. 
court  cannot  amend,  307.     See  Court. 

compel  arbitrator  to  make,  157,  158. 
damages,  award  of,  223-225,  308,  329. 

Admiralty,  on  failure   to   pay   amount   of  award 

party  entitled  to  proceed  in  rem,  308, 
creates  a  debt,  308. 

not  specialty  debt,  309. 
extinguishes  original  cause  of  action,  308. 
death  of  party  before  payment  of,  320. 
deed,  when  award  is,  190,  309. 
defence,  award  pleaded  as,  327. 
delegation  of  authority  in,  201-204. 
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AWARD — continued. 

delivery  of,  188,  189,  297,  298. 

under  Lands  Clauses  Act,  189,  285. 
drawing  up,  solicitor  may  be  employed  for,  1G6. 
costs  of,  359. 
solicitor  of  one  party  should  not  draw  up,  187. 
effect  of,  added  parties,  as  to,  32,  33. 

arrest,  does  not  discharge,  313,  314. 
bankrupt,  as  to  a,  314. 
changing  nature  of  claim,  308. 
estoppel,  when  not,  308,  309. 
evidence,  account  stated,  not,  of,  329. 

assets,  not,  of  admission  of,  329. 
conclusive  as,  328. 

damages,  as  to  amount  of,  329. 
indictment,  not  evidence  of  perjury  on  trial  of, 

329. 
parties,  only  against,  329,  330. 
reputation,  not,  of,  330,  331. 
stranger,  as  against,  261-266,  329,  332. 
under  Lands  Clauses  Act,  329. 
validity  of,  as,  may  be  impeached,  332. 

not  for  mistake  of 
arbitrator,  332. 
presumption  in  favour  of,  331. 
executors,  as  against,  37,  38,  205.     See  Executor. 
infants,  as  against,  29,  30,  35. 
injunction,  as,  258,  259,  309. 
interest  in  land,  cannot  transfer,  311. 
judgment,  as  a,  307,  308.     See  Judgment. 
married  women,  as  against,  27-29. 
matter  not  brought  forward,  on,  309-311. 
partition  of  land,  cannot  effect,  311. 
personal  property,  cannot  transfer,  311. 
solicitor's  lien  for  costs,  on,  315. 
strangers,  as  against,  251-266,  313-315,  329. 
tithes,  may  extinguish,  313. 
title,  may  be  conclusive  as  to,  312,  329,  332. 
transfer  of  property,  as  a,  311-313. 
trustees,  as  against,  38. 
enforcing,  as  a  judgment  under  Arbitration  Act,  355,  356,  448. 
by,  action  for  specific  performance,  333-335. 

action  on  the  award,  322,  323,  447.     See  Action. 
attachment,  336.     See  Attachment. 
mandamus,  38. 
rule  to  pay,  352-355. 
under  Agricultural  Holdings  Acts,  287,  288,  356. 

Lands  Clauses  Act,  322,  354.     See  Lands  Clauses 

Act. 
Public  Health  Act,  354,  356. 
enlargement  of  time  for.     See  Enlaiujement  of  Time. 
equivalent  to  verdict  of  a  jury,  232,  239,  308,  309. 
estoi>pel,  when  not,  308,  309. 
event,   when    costs    to    abide    the,   226-230,   242-246,   371.      See 

Costs. 
evidence  after,  made,  court  can  remit,  211, 
excess  in  award,  210,  214-218,  242,  371,  372. 

not  cured  by  recital  in  tlic  award,  li)3. 
execution  of,  by  joint  arbitrators,  168,  169,  187,  368. 
oxi.lanation  of,  arbitrator  must  not  give,  213,  214,  303. 
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AWARD — continued. 

form  of,  191-193.     See  AvvEsmx,  pp.  419-440,  Table,  p.  xxiii. 
one  award  or  several,  109,  115,  194,  195. 
parol,  might  be  by,  18(!,  187. 
recitals  in,  192,  19.3,  285,  41!»,  425,  42G. 

false,  ell'eet  of,  193. 
signature  of,  1G9,  187. 
writing,  generally  must  bo  in,  18G-188. 
good  on  face,  generally  final,  210. 

grounds  of,  arbitrator  cannot  be  examined  as  to,  302,  303. 
how  award  is  to  be  made,  1 8G  et  seq. 
alternative  award  good,  200,  201. 
award  must  follow  submission,  99,  18G. 
certain,  must  be,  204-209, 

amount  of  money  awarded,  as  to,  205-207. 
general  directions,  as  to,  207-209. 
setting  aside  for  uncertainty,  371.     See  Setting  Aside. 
conditional  award  good,  199,  200. 
consistent,  award  must  be,  209,  371. 
delegation  of  authority,  wliea  valid,  201-204. 
directions,  which  may  be  given,  248-257.     See  Dxrectioxs. 

omission  to  give,  197. 
doubtful  matter  should  be  separated  in,  155,  15G. 
entire,  must  be,  194. 
final,  award  must  be,  195. 

all  matters  must  be  determined,  106,  195. 
examples  of  what  constitutes  final  award,  19G,  197. 
presumption  in  favour  of  tinality,  198,  259. 
setting  aside  award  because  not  final,  370. 
point  of  law,  when  raising,  220,  221. 
possible,  award  must  be,  209. 
reservation  of  authority,  when  valid,  201-204. 
writing,  when  must  be  in,  186. 
illegal  item,  3. 

indemnity,  award  to  execute,  effect  of,  321. 
infant  party,  directing  to  pay  costs,  239. 
inferior  court,  when  reference  from,  241,  3G3,  364. 
instalments,  directing  payment  by,  good,  200. 
interlocutory,  IGO. 
issue,  on  each,  226,  227. 

failing  to  decide  on,  370. 
omitting  to  assess  damages  on,  370 
joint  arbitrators  should  execute,  together,  187. 
judgment,  award  of,  225.     See  Arbitrator,  Judgment. 
effect  of  award,  as  a,  307. 
on  a,  308. 
entered  by  referee  is  not  an  award,  387. 

is  a  judgment  of  the  High  Court,  387. 
lost  award,  enforcing,  346,  356. 
mandamus  to  take  up,  286. 

mistake  in  award,  effect  of,  212-214.     See  Mistake. 
clerical,  correction  of,  115,  212,  293. 

ground  for  setting  aside,  211-213,  369,  370.   See  Setting  Aside. 
notice  of,  297,  317,  418, 

execution  should  be  given  to  parties,  188. 
omission  of  matter  or  item,  310. 
order  of  cmu't,  effect  of  making  award  an,  307. 
original,  delivered  to  party  taking  up,  187. 
parol,  when  good,  186. 
partly  bad,  effect  of,  202,  214-218,  262. 
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AW  A  RD — continued. 

performance  of,  what  is  sufficient,  317-321.     See  Pkrkorm.vnce  of 

Award. 
periodical,  on  damage  accruing  from  time  to  time,  109,  113. 
presumption  in  favour  of,  198,  199,  259.  331. 
preventing  award  lieing  made,  effect  of,  66. 
principles  on  which  to  be  given.  96-98. 
]iublishing  the  award,  188.  364,  365. 
referring  back  award.  277-296.     See  Referrixg  Back. 
reservation  of  authority  in,  201-204. 
rule  to  pay  amount  of,  352-355. 
seal,  award  under,  when  a  deed,  190,  309. 

when  submission  so  provides,  186. 
setting  aside  award.  363-384.     See  Setting  AsroE. 

grounds  for.  211-213,  366-374. 
several,  where  power  to  make.  115.  194.  195. 
special  case,  award  may  be  stated  as.  218-221.     See  Special  Case. 
compulsory,  may  be,  220. 
duties  of  arbitrator  in  respect  of,  220. 
form,  220,  221,  431. 
specific  perfoiTnance  of,  333-335. 

parol  submission,  335. 
stamping  the  award.  187,  190,  191. 
stranger,  as  against,  261,  263-266.  329-332. 
sureties,  directing  payment  by,  bad,  201. 
time  for  doing  act,  award  need  not  fix.  204. 

within  which  award  must  be  made,  110-114.     See  Time. 
enlargement  of,  116-121,  180,  181.     See  Exlargemevt. 
on  reference  back,  295. 
umpire  should  separate  his  charges  from  arbitrator's,  238. 

costs  of,  fees  due  to  arbitrator's  part  of,  236. 
verdict,  award  equivalent  to,  232,  308. 

awarding,  entry  of,  222,  223. 
void  award  set  aside,  369. 
what  is  not  an  award,  44-46,  191. 


BANKERS'  BOOKS,  copies  of,  evidence,  140. 

BANKRUPT, 

assignees  directed  to  repay  money,  252. 
submission  by,  effect  of,  39. 
trustee,  reference  by,  38,  39. 

may  move  "to  set  aside  award,  366,  376. 

recent  appointment  no  excuse  for  not  moving  in  time,  366. 

stamp  not  required  on  submission  or  award,  190, 

BANKRUPTCY, 

effect  on  award,  314,  315. 
no  revocation,  126,  127, 

may  be  ground  for  revocation,  127. 

BARRISTER.     See  Counsel. 

BENEFUr  BUILDING  SOCIETIES, 

arbitrators  not  compelled  to  state  case,  220. 
interest  awarded  to  member  of,  254. 
references  in  case  of,  21,  40,  41. 

BIAS  of  arbitrator,  effect  of,  53,  54.     See  93-90. 
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BILL    OF    LADING,    wliciher    arbitration    clause    of    cliarter    party 
imported,  103. 

BOARD  OF  TRADE  ARBITRATIONS,  &c.   ACT,  81.      .SV.;  Ai'i-.  of 
Statutes,  408. 

BOND, 

direction  to  execute,  251,  263. 

penalty  on  arbitration  bond  good  petitioning  creditor's  debt.  315, 

submission  by,  56. 

BRIBE,  admission  by  arbitrator  that  he  had  received,  213.  3<»7. 

BUILDING  SOCIETIES  ACTS.     See  Api>.  of  Statutks,  482. 
provisions  as  to  arbitration,  21,  40,  41. 
special  case,  220. 

BUILDING  CONTRACT,  arcliitect  as  arbitrator,  45,  46,  03,  300. 


"  CALLED  ON  TO  ACT,"  meaning  of  the  words,  112. 

CASE,  stating  special,  160-162,  218-221.     See  Special  Case. 

CAUSE.     See  Action. 

abortive  reference  of,  389. 

award,  in  a  cause  referred,  of  damages,  223,  224. 

entry  of  verdict,  222,  223. 
judgment,  225. 

when  cost  to  abide  the  event,  226-230, 
242-246,  371. 
"  cause  and  all  matters"  referred,  what  matters  included,  101,  102. 
108,  196. 
no  appeal  from  arbitrator,  102.     See  233. 
compulsory  reference  of,  to  arbitration,  cannot  now  be  made,  semhh, 

212.     See  233. 
costs  of,  arbitrator  certifying  for,  246,  247,     See  Costs, 
duty  of  arbitrator  in  awarding,  239,  241,  242, 
power  of  arbitrator  over,  236-241, 
taxation  of,  240,  241,  358-362, 
what  are  the  costs  of  cause  and  reference,  234-236, 
costs  of  cause  to  abide  the  event,  duty  of  arbitrator,  226-230, 
effect  of  award,  244-246. 
"  event,"  meaning  of,  243,  244. 
several  issues  raised,  awarding  as  to  all,  226-230. 
reference  to  abide  the  event,  duty  of  arbitrator,  229,  230, 
reference  of,  Arbitration  Act,  under, 

for  report  on  particular  questions,  67,  68,  230,  402. 
for  trial,  68,  232,  402, 
form  of  order  for,  402, 
cause  and  all  matters  in  dift'ereuee  not  referable  under 
Arbitration  Act,  102,  233. 
Common  Law,  at,  64-66. 

amending  submission  in  a  cause,  GCy,  67. 
settuig  aside  submission,  66. 
duty  of  arbitrator  in  awarding  on,  222  et  sc/. 
failure  of  reference,  on,  cause  proceeds,  389-391. 
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CEMETERIES   CLAUSES   ACT,    1847..  5. 

CERTAIN,  award  must  be,  204-209,  37 1 .     See  Award. 

CERTIFICATE, 

costs,  for,  245-247.     See  Costs. 
defective,  award  remitted,  293. 
entering  verdict  pursuant  to,  222. 
two  certificates  forming  one  award,  194. 

CHANCE,  appointing  umpire  by,  bad,  177,  368. 

CHARITABLE   TRUSTS   ACT,    1853, 
reference  of  disputes  under,  22. 

CHARITY, 

awarding  as  to  lands  of,  257. 

disputes  as  to  management  may  be  referred  to  Charity  Commissioners, 

22. 
suit,  consent  of  Attorney-General  to  reference  necessary,  32. 

CHARTER-PARTY,  clause  in,  for  reference,  not  affect  disputes  on  bill  of 
lading,  103. 

CHATTEL, 

deposited  with  arbitrator  to  abide  award,  301. 
of  wife,  husband  might  bind  by  reference,  29. 

CHOSES   IN  ACTION  of  wi  e,  award  reduces  into  possession,  29. 

CIVIL  INTERESTS  referable,  1-24.    See  Subject-Matters  of  Refer- 
ence. 

CLAIM, 

abandoned,  is  not  a  matter  in  difference,  100. 
admitted,  is  a  matter  in  difference,  99. 

CLERICAL   ERROR, 

in  award,  amending,  115,  212,  293. 
remitting  award  for,  212. 
in  submission,  amending,  66,  67. 

CLIENT, 

when  bound  by  reference  by  his  solicitor,  34,  35. 
or  his  counsel,  35,  36. 

COAL,  award  to  dig  for,  performance  of,  318. 

COAL  MINES.     /See  Mines. 

COAL  MINES  REGULATION  ACTS.     See  App.  of  Statutes,  512. 
arbitrator  to  be  raining  engineer,  96. 
award  under,  261 . 
reference  under,  7. 
umpire,  who  is  to  be,  96. 

CO-DEFENDANTS,  inutiuil  claims  of,  referred  by  general  reference,  106, 
107,  196. 

('OLLl'-(il''>,  reference  by  master  and  fellows,  32. 
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COMMENCEMENT, 

of  arbitrator's  authorltj',  110. 
of  umpire's  authority,  128,  179,  180.     /SVeUJii^iUK. 
under  Lands  Clauses  Act,  7i». 
of  period  limited  for  setting  aside  award,  3G4,  3G5. 

COMMISSION   TO   TAKE   EVIDENCE, 
court  can  make  order  for,  when,  140. 
referee  can  make  order  for,  137. 

COMMITTEE   OF   LUNATIC,  power  of,  to  refer,  38. 

COMMON   LAW,  submission  of  a  cause  by  judge's  order  at,  (53.     See 
Cause. 

COMMONS.     See  Inci.osuke  Act. 

matters  relating  to  inclosure  of,  referred,  3,  312,  313,  .330. 

COMPANIES    CLAUSES    CONSOLIDATION    ACT.       .SVe  Ai-i-.    of 
Statutes,  476. 
references  under,  4,  41,  42,  81. 

arbitrator,  appointment  of,  81,  82,  128,  121),  17  L. 
death  of,  128,  171. 
incapacity  of,  128, 171. 
neglect  of,  to  act,  128,  171. 
power  of,  to  call  for  documents,  147. 
refusal  of,  to  act,  128,  171. 
revocation  of  authority  of,  126. 
costs  of  arbitration,  240. 
evidence  on  oath,  142. 
submission  not  revocable  by  death  of  party,  131. 

by  one  party,  126. 
umpire,  provisions  as  to,  81,  82,  170,  175,  176. 

COMPANY, 

dissentient  member  no  right  to  inspect  books  of,  140. 

reference  as  to  price  of  interest  of,  4,  140. 
mandamus  against,  to  enforce  award,  38. 
public  oiEcer  of,  reference  by,  38. 

not  liable  to  attachment,  338. 
reference  by,  under  statute,  4,  41,  42. 

COMPENSATION, 

land,  for  taking,  may  include  mesne  profits  up  to  award,  109. 

Lands   Clauses  Act,  under,  reference,  4,  5,  75-80,  267-282.     See 

Lands  Clauses  Act. 
Public  Health  Act,  1875,  under,  8.     See  Public  PIealth  Act. 

COMPULSORY  REFERENCE, 

by  statute,  power  of  court  to  issue  commission,  140. 
to  arbitration,  cannot  now  be  made,  semble,  212. 

CONCEALMENT,  fraudulent,  gi-ound  for  setting  aside  award,  372. 

CONCILIATION  ACT,  1896,  references  under,  16. 

CONCLUSIVE,   how   far  award  is,  210-214,  307-311,  328,  329.     See 
Award. 
K.  2p 
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CONDITION  PRECEDENT, 

arbitrators  entering  on  reference,  to,  must  be  performed,  135,  136. 
appointment  of  third  arbitrator,  170. 

umpire,  1G9. 
declaration  under   Lands  and    Railways   Clauses   Acts, 
79,  80,  136,  286. 
award  when  a,  to  action,  61-63. 
awarded  must  be  performed  before  attachment,  342. 

CONDITIONAL  AWARD,  199. 

CONDUCT, 

of  parties  a  consent  to  enlargement,  118,  369. 

waiver  of  objection  to  arbitrator,  95. 

CONSENT, 

appointment  of  umpire  by  lot,  to,  177,  178. 
award  is  final  in  submission  by,  210,  307. 
enlargement  of  time  for  the  award,  to,  35^  118,  369. 
strangers  bound  by,  32,  330. 
submissions  by,  in  a  cause. 

Arbitration  Act  provisions,  68. 

common  law,  at,  2,  63. 

county  court,  in  the,  2,  3,  73. 
submissions  by,  out  of  court,  51-63. 

Arbitration  Act  provisions  as  to,  55,  57. 
submission  under  Lands  Clauses  Act  is  a  submission  by,  281. 

CONSISTENT,  award  must  be,  209.  371. 

CONSTRUCTION, 

of  contract,  dispute  as  to,  is  ''  dispute  arising  out  of  contract,"  103. 
of  terms  of  submission,  99-105. 

CONTEMPT, 

bringing  party    into,  for   purposes   of  attachment,    341-344.      See 

Attachment. 
of  court,  revocation  of  submission  made  rule,  was  a,  122,  336,  337. 

CONTINGENT  CLAIMS,  reference  of,  108. 

CONTINGENT    RIGHT   under   award,   assignment   of,    before    award 
made,  314. 

CONTRACT, 

breaches  of,  referable,  1. 
construction  of,  award  conclusive  as  to,  309. 

"  dispute  arising  out  of,"  reference  of,  includes  dispute  as  to  con- 
struction of,  103. 
enforcing,  though  reference  fail,  389-391. 

CONTRADICTORY  AWARD,  209. 

CONVEYANCE, 

award  does  not  operate  as,  except  b^'^  statute,  311-313. 
direction  in  award  to  execute,  257,  263,  264. 

performance  of,  320. 
party  to  prepare,  320. 

reservation  to  appoint  counsel  to  settle,  effect  of,  204. 
^t^anger.  by  a,  direction  for  conveyance,  263,  264. 
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COPY, 

of  award,  ^^c.,  to  bo  served  on  motion  for  attachment,  3i3,  344. 
award,  on  moving  to  set  aside,  verifying,  375. 
bankers'  boolis,  evidence,  140. 
lost  award,  enforcing  award  on,  340,  35G. 

COPYHOLD, 

award  to  surrender,  2(54,  205. 

compensation  on  enfrancliiseinent  may  be  referred,  23. 

COPYHOLD  ACT,  1894, 

Board  of  Agriculture,  award  of  enfranchisement  by,  23. 
enfranchisement  of  land  determined  by  valuers,  23. 

CORPORATION, 

enforcing  judgment  or  order  against,  by  attachment  of  director  or 

olficer,  338. 
no  attachment  on  award  against,  338. 
reference  by,  sole  or  aggregate,  31,  32. 
solicitor  of,  appointment  need  not  be  under  seal,  to  bind,  35. 

CORRUPTION, 

of  arbitrator,  action  against  arbitrator  for,  300,  301. 

ground  for  setting  aside  award,  306,  367.     See  Setting 

Aside. 
no  defence  to  action  on  award,  326,  363. 
removal  for,  158,  299,  300. 

COSTS, 

abortive  award,  362. 

action  and  matters  in  difference  referred,  244. 

action  to  recover,  323. 

party  paying,  may  recover  moiety  by,  323. 
taxation  not  necessary  before,  323. 
apportionment  of,  by  arbitrator,  239,  240. 
arbitratoi-'s  power  over,  05,  230-242. 
power  to  apportion,  239. 

to  award  as  between  solicitor  and  client,  237,  240. 
costs    of  reference    and   award    though 
plaintiffdeprived  of  costs  of  cause,  239. 
directions  as  to,  excessive,  effect  of,  215-217,  237,  371, 
372. 
what  are  sufficient,  203,  209,  241,  242. 
discretion  no  appeal  against,  except  by  leave,  238. 
not  exercised,  238,  239. 
same  as  the  court  or  a  judge,  238. 
duty  in  awarding  as  to,  241,  242. 
fees,  299. 

power  to  fix  in  award,  238. 
reference  under  order  of  court,  238. 
taxation  of,  235-238,  299. 

not  binding  on  arbitrator,  299. 
unless  extortionate  must  be  paid,  299. 
omission  to  determine,  effect  of,  210,  237,  241. 
award,  of  the,  power  over  costs  of  reference  includes,  102,  237. 
what  are  costs  of  the  award,  235,  298,  .300. 
defendant  entitled  to  costs  of  counterclaim,  239. 
not  dealt  with  in,  237. 

when  plaintiff'  deprived  of  all  costs,  239,  302. 
when  should  be  silent  as  to,  242. 
cause,  of  a,  what  are,  234,  242,  359. 

2  i'2 
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COSTS— continued. 

cause,  reference  and  award,  costs  of,  234,  235. 
separate  allocaturs,  361,  362. 
referred  at  common  law,  usual  terms  as  to  costs,  65. 
where  no  provision  as  to  costs,  238,  239. 
certifying  for,  245,  246,  247. 
conveyance  directed  to  be  executed,  of,  257,  320. 
counsel,  costs  of,  359. 
county  court  scale,  when,  239,  245,  360. 
court,  jurisdiction  over,  238,  384. 
Crown,  of  the,  42. 
event,  effect  of  order  that  costs  abide  the,  242-246. 

duty  of  arbitrator,  226-230,  371. 
form  of  clause  in  award  as  to,  419,  421,  423-425,  427,  428,  434,  436, 

439,  441. 
indictment,  costs  incident  to,  power  of  arbitrator,  236,  237, 
infant  party,  directed  to  pay,  239. 
inferior  court,  cause  referred  from,  241. 
issues,  costs  of,  226,  227,  243,  244. 
jurisdiction  of  arbitrator  exceeded,  not  recoverable,  237. 
legal  assessor,  costs  of,  360. 
mandamus  to  compel  arbitrator  to  assess,  301. 
master,  taxation  by.     See  Master. 
parol  reference,  in  case  of,  241. 
quarter  sessions,  on  reference  at,  74,  241. 
reference,  of  the,  what  are,  235. 
reference  back  of  the  award  on  failure  to  deal  with,  237. 

effect  of,  362. 
rule  to  pay,  354. 

setting  aside  award,  costs  of,  383,  384. 
setting-off  costs,  240,  315. 
shorthand  notes,  costs  of,  not  allowed,  360. 
solicitor,  costs  of,  to  draw  up  award,  359,  360. 
solicitor's  lien  for  costs,  240,  315,  316. 
solicitor  uncertificated,   party   cannot   recover    costs   under    Lands 

Clauses  Act,  285. 
solicitor  and  client,  taxation  as  between,  66,  240,  361. 

not  under  Agricultural  Holdings  Acts,  288. 
special  case,  of,  162,  234,  359. 
special  statutes,  of  references  under, 
Allotments  Act,  84,  241. 
Companies  Clauses  Act,  240. 
Electric  Lighting  Act,  84. 

Lands  Clauses  Consolidation  Act.     See  Lands  Clauses  Act. 
Local  Government  Acts,  85. 
Public  Health  Act,  82,  240,  241,  282,  283. 
Railway  Clauses  Act,  80,  240. 
Eailway  Companies  Arbitration  Act,  81,  240. 
taxation  of,  action  referred,  of  an,  240,  358-362.     See  Taxation  of 
Costs. 
directions  by  arbitrator  as  to,  202,  203. 
master,  by,  166,  358-362.     See  Master. 
ministerial  act,  is  a,  166. 
ordinary  rules  as  to  taxation  applicable,  359. 
reviewing,  360-362. 
scale  for,  239,  360,  361. 
second  taxation,  362. 
submission,  where,  has  effect  of  order  of  court,  361.     See 

Submission. 
when  may  be  had,  360. 
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GOSTS—continued. 

umpirage,  of,  includes  arbitrator's  fees,  185,  236. 

umpire,  in  award,  should  separate  his  own  and  arbitrator's,  238. 

witnesses,  of,  what  allowed,  359. 

when  not  allowed,  359. 
whole  of  any  cause  or  matter  referred,  referee's  discretion  as  to,  23H. 

COUNSEL, 

arbitrator  refusing  party  time  to  get,  134,  3G7. 
refusing  to  hear,  1.34. 
taking  opinion  of,  1G5. 

when  ground  for  setting  aside  award,  165,  368. 
arrest,  when  privileged  from,  338. 
as  arbitrator,  affidavit  not  required  from,  305. 

notes  of,  not  used  on  motion,  305,  306. 
authority  to  refer,  35. 
fees  of  Queen's,  as  arbitrator,  230. 
opinion  of,  whether  an  award  requiring  stamp,  191. 
reference,  costs  of,  allowed  on,  359. 

notice  of  attendance  by,  at,  should  be  given,  133,  134. 
submission,  indorsement  of  brief  by,  is  a,  35,  55. 

COUNTERCLAIM, 

costs  of  cause  abiding  event,  the  event  when  there  is  a,  243. 
County  Courts  Acts,  effect  of,  on  costs  of,  239. 
power  of  court  to  stay,  49. 

COUNTY  COURT, 

action  in,  may  be  referred,  2,  73,  550. 

Agricultural  Holdings  Acts,  jurisdiction  imder,  288, 356,  486. 

award  in  reference  by,  entered  as  judgment,  73. 

High  Court  cannot  set  aside,  3G3,  3G4. 
judge  of,  may  compel  production  of  documents,  140. 
enforce  attendance  of  witnesses,  140. 
not  act  as  arbitrator  or  referee  for  remuneration,  550. 
party,  may  commit  to  prison,  when,  140. 
umpire  under  Coal  Mines  Regulation  Act,  may  be,  96. 
Bubmission  by  order  of,  73,  550. 

not  revocable  without  leave,  73,  126. 
Workmen's  Compensation  Act,  jurisdiction  under,  89,  90. 

COUNTY  COURTS  ACT.     See  App.  of  Statutes,  550. 
eff"ect  of,  on  costs  of  reference,  239,  245. 

certificate  to  prevent,  245,  428. 

COURT, 

amend  award,  court  cannot,  307. 
proceedings,  power  to,  G7. 
amendment  of  submission  by,  66,  67. 

arbitrator,  appointment  of,  by,  under  Arbitration  Act,  58,  59,  451,  452. 
cannot  compel  appointment  of,  59. 
to  award,  157,  158. 
decision  of,  when  not  open  to  review  by,  155. 
discretion  of,  review  by,  132,  133, 
fees  of,  jurisdiction  over,  238,  299. 
questions  to  court,  can  submit,  138,  162. 
Arbitration  Act,  meaning  of  "  court "  in,  173,  454. 
enlargement  of  time  for  award  by,  120,  121,  181,  452. 
evidence,  material,  after  award,  can  remit,  211. 

suggested  misunderstanding  of,  will  not  reopen  award.  211. 
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COl"RT—co7itinued. 

jurisdiction  of,  when  ousted,  62,  G3. 
mistake,  will  not  remit  on  ground  of,  211. 

unless  apparent  on  face  of  award,  211. 
when,  admitted  by  arbitrator,  211. 
parties,  power  over,  139. 
power  to  adopt  report  of  referee,  231. 
to  alter  or  vary,  231. 
appoint  arbitrator,  58,  59,  451,  452. 

umpire,  58,  451,  452. 
arbitrator,  determine  remuneration  of,  238. 
discretion  of,  review,  132,  133. 
order,  to  proceed,  158, 

state  special  case,  161. 
require  explanation  of  report  from,  162,  304. 
restrain,  from  proceeding,  158. 
set  right,  before  award,  IGO. 
commission,  order,  140. 
costs,  to  deal  with,  238,  384. 
discovery,  order,  137. 

except  where   cause  and  all   matters  in 
difference  referred,  139. 
enforce  award  as  a  judgment,  355-357,  452.     See  Judg- 
ment. 
report  as  a  judgment,  231. 
enlarge  time  for  award  under  Arbitration  Act,  120,  452. 
See  Enlargement  of  Time. 
under  Public  Health  Act,  121. 
proceedings,  amend,  67. 
refer  cause  or  question  for  report,  67,  68,  230. 
remit  matter  for  reconsideration  of  arbitrator,  212,  292, 452. 
although  arbitrator  functus  officio,  115,  291. 
on  motion  to  set  aside  award,  291. 
power  to,  given  by  submission,  291. 
when  arbitrator  has  miscaixied,  291,  292. 
where  arbitrator  fails  to  deal  with  costs,  237. 
special  case,  order  referee  to  state,  161,  453.     See  Special 

Case. 
stay  action,  167,  451. 
submission,  to  set  aside,  66. 
witness,  order  attendance  of,  139,  453. 
reference  by,  for  inquiry  and  report,  67,  68,  230,  402. 

for  trial  of  action  under  Arbitration  Act,  68-71. 
power  over,  73. 
report  of  referee,  adoption  by,  231. 

application  to  adopt,  how  made,  231,  232. 
special  case,  may  direct,  to  be  stated,  161,  453.     See  Special  Case. 

on  motion  to  set  aside  award,  380. 
submission,  set  aside  by,  66. 
valuation,  no  jiu'isdiction,  173. 
witness,  attendance  of,  ordered  by,  139,  453. 

prisoner  as,  habeas  corpus  issued  by,  139,  453. 

COUKT   OF   APPEAL.     See  Appeal,  Covut  of. 

CO^■ENANT, 

continuing  breach  of,  damages  for,  259. 
to  refer  disputes,  effect  of,  59. 

COVERTURE, 

party  refemng  with  knowledge  of  opponent's,  28,  373. 
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CRIMINAL   MATTERS,  when  referable,  24,  25,  2G,  OH. 
CROPS,  tenants  of  allotments,  compensation  for,  21. 
CROSS   ACTIONS,  arbitrator  awarding  costs  of,  to  be  set  off,  240. 
CROSS   MOTIONS  for  attachment  and  setting  aside  award,  849 

CROWN, 

criminal  proceeding  by,  not  referable,  25,  68. 
reference  by,  under  Arbitration  Act,  42,  453. 

CROWN  LANDS,  references  as  to,  22. 


DAMAGES, 

award  of,  223-225. 

conclusive  as  to  amount,  329. 

effect  of  award  of,  on  nature  of  claim,  308. 
breach  of  agreement  to  refer,  for,  63. 
breach  of  covenant,  for,  to  date  of  award,  259. 
official  referee,  inquiry  by,  72. 
omission  to  assess,  award  set  aside,  370. 
periodically  accruing,  award  as  to,  109,  113. 
reference  to  valuer  to  assess,  power  of  valuer,  104. 
terms  of  reference  as  to,  construction  of,  104. 

DATE, 

of  reference,  matters  arising  after,  not  usually  within  submission, 
107. 
submission,  effect  of  altering,  108. 
writ,  limit  in  action,  107. 

DEAN  AND  CHAPTER,  reference  by,  32. 

DEATH, 

of  arbitrator,  supplying  vacancj',  57-59,  128. 

Agricultural  Holdings  Act,  under,  488. 
Lands  Clauses  Act,  under,  79, 128, 171. 
when  a  revocation,  128. 
party,  enlarging  time  for  award  after,  117. 

revocation  of  submission,  when,  129-131. 
sum  awarded  payable  to  representative,  320. 
umpire,  58,  173-175,  182. 

DEBTORS  ACT,  1869.. 251,  337. 

DECLARATION, 

of  arbitrator  or  umpire  under  the  Lands  and  Railways  Clauses  Acts 
and  Public  Health  Act,  79,  80,  136,  187,  286. 
form  of,  440. 

to  be  annexed  to  the  award,  187,  286. 
wilfully  acting  contrary  to,  a  misdemeanour,  301. 

DEED, 

award  to  deliver  up  deeds,  431. 

execute  deeds,  257,  319-321,  431. 
under  seal,  when  a  deed,  190,  309. 
reserving  power  to  settle,  203,  204. 
submission  by,  57. 

one  party  only  executing  under  seal,  57. 

when  it  must  be  executed  by  all  parties,  46,  110. 
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DEFAULT, 

of  one  party  in  appointing  an  arbitrator,  59. 
Agricultural  Holdings  Act,  under,  488. 
Lands  Clauses  Act,  under,  78. 

DEFENCE, 

award  pleaded  as  a,  327. 

in  action  on  award,  325-327. 

DEFENCE  ACTS,  reference  of  compensation  for  land  taken  under,  23. 

DEFENDANT,  arrested,   not  entitled  to  discharge  on  reference,  313, 
314. 

DEFICIENCY,  setting  aside  award  for  not  providing  as  to,  255. 

DELAY  in  applying,  whether  bar  to  attachment,  339,  340. 

DELEGATION, 

arbitrator,  of  authority,  by,  163-164,  166,  169. 

m  award,  201-204,  217,  218,  260. 
ministerial  act,  power  of,  166. 
no  power  of,  to  each  other,  169. 

unless  expressly  authorised,  163. 
setting  aside  award  for,  368,  370. 

DELIVERY  of  award,  188,  189,  285,  297,  298,  299. 

DEMAND  of  obedience  to  award  necessary  for  attachment,  341-343. 
precise  thing  awarded,  342. 

DEPOSIT  on  entering  case  for  trial  before  official  referee,  72. 

must  be  paid  by  stamps,  73. 
return  of  excess,  72. 

DIRECTIONS  IN  AWARD, 
certain,  must  be,  207-209. 
conditional,  may  be,  199. 
omission  to  give,  effect  of,  197. 
what  may  be  given  248  et  seq. 

conveyances,  as  to  executing,  257,  263,  264,  319-321,  431. 

express  power,  imder,  258-261. 

indemnity,  as  to  giving,  255-257. 

miscellaneous  examples,  248-250,  258-261. 

partnership,  in  cases  of,  254,  255. 

payment  of  interest,  253. 

money,  250-253.     See  Payment. 

stranger  to  submission,  affecting,  261-266. 

DISAGREEMENT, 

of  arbitrators,  form  of  notice  of,  416. 

termination  of  their  authority,  128. 

umpire's  authority  commences,  128,  179, 180. 

what  is  a,  180. 

DISCONTINUANCE  of  action  not  allowed,  after  fijjding  for  defendant. 
311. 

DISCOVERY, 

arbitrator  or  referee  has  no  power  to  grant,  137,  139. 

court  no  power,  on  reference  of  action  and  all  matters  in  difference. 

139. 
of  new  matter,  whether  award  set  aside  for,  372,  373. 
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DISPUTES, 

meaning  of,  in  Building  Society  Rules,  40,  41. 
in  submission,  102,  103. 

DISTRESS,  power  of,  whether  arbitrator  may  award,  249,  250. 

DISTRIBUTION  of  business  among  olTicial  referees,  71. 

DIVORCE, 

suit  for,  reference  of,  24. 

terms  of  separation  deed  settled,  24,  63. 

jurisdiction  of  court  not  ousted  by  submission,  63. 

DOCUMENTS, 

inspection  of,  in  affidavit,  on  motion  to  set  aside  award,  37G. 
power  of  arbitrator  to  call  for,  ]  47. 
production  of,  how  enforced,  137-139. 

at  county  court  reference,  140. 
prolonged  examination  of,  ground  of  reference,  68,  70. 

DRAINAGE, 

compensation  for  land  taken  for  and  damage  caused  by,  5. 

DUKE  OF  CORNWALL, 

application  of  Arbitration  Act,  1889,  to,  42. 

DURATION, 

of  arbitrator's  authority,  110-115.. 
of  umpire's  authority,  181. 


EDUCATION  ACT,  1902..  11. 

EJECTMENT, 

arbitrator  cannot  award,  52. 
awarding  verdict  in,  228. 

ELECTRIC  LIGHTING  ACTS, 

questions  arising  under,  to  be  referred,  13-15. 
arbitrator  under,  84. 
costs  of  reference,  84. 

ELECTRIC  LIGHTING  (CLAUSES)  ACT,  1899..  14,  15,  514. 

ENFORCING, 

award,  as  a  judgment  under  Arbitration  Act,  355,  448.     See  Awakd, 
Judgment. 
by  action  on  the  award,  322-327.     ^ee  Actiox. 

form  of  statement  of  claim  for,  447. 
for  specific  performance  of  award,  333. 
attachment,  323.     See  Attachment. 
mandamus,  38. 
rule  to  pay,  352-355. 
under  Agricultural  Holdings  Act,  1883..  356. 

Lauds  Clauses  Act,  287,  322,  323,  32G,  354. 
Public  Health  Act,  354,  356. 
contract  dependent  on  abortive  reference,  389-391. 
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ENLARGEMENT  OF  TIME  FOR  AWARD, 
affidavit  of,  form  of,  444. 
Arbitration  Act,  power  of,  given  by,  116. 

under,  to  be  in  writing,  117,  118. 
arbitrator,  by  the,  116-119. 

after  time  expired,  118,  119. 

death  of  party,  after,  117. 

how  to  be  made,  117,  118. 

Lands  Clauses  Act,  under,  118,  181. 

no  implied  power,  116. 

power  of,  from  time  to  time,  118. 

revived  by  consent  of  parties,  118. 
time  for,  116,  117,  120,  170. 

after  award  made,  120. 
"until"  day  named,  116. 
two  of  three  arbitrators,  by,  117,  170. 
court,  by,  119-121,  181,  183. 
after  award,  120. 

time  elapsed,  117,  120. 
defective  submission,  when,  116. 
misconduct  of  parties,  where,  121. 
summons  for,  120,  417. 
entering  on  reference,  enlargement  is  not,  176. 
form  of,  416,  417. 

improper,  waiver  of  objection  to,  150. 
notice  of,  for  purposes  of  attachment,  343". 
parties,  by  consent  of,  118,  119,  369. 

agreement  for,  is  new  submission,  56. 
misconduct  of,  121. 
solicitor  can  consent  to,  35. 
proof  of,  in  action  on  award,  324. 
Public  Health  Act,  imder,  121,  183. 
reference  back,  on,  295. 
submission,  power  of,  given  1)V.  116. 
umpire,  by,  180,  181,  183. 

ENTERING, 

judgment,  102,  137,  186,  225,  358.     See  Judgment. 

by    referee,    102,    137,   225,   233,   358,   386,  441.      See 
Referee. 
is  a  judgment  of  the  High  Court,  232. 
on  the  reference,  what  is.  111. 
verdict,  222,  223. 

ENTITLING, 

affidavits  on  motion  for  attachment,  344,  345. 
summons  to  enforce  award  under  Arbitration  Act,  355. 

ERROR, 

clerical,  in  award  amending,  115,  212,  293. 

in  submission  amending,  67. 
court,  no  power  to  amend,  307. 
in  judgment,  award  not  set  aside  for,  369. 

ESTOPPEL,  when  award  not  an,  308,  309. 

EVENT, 

elVoct  of  order  that  costs  abide  the,  242-246.     See  Costs. 
duty  of  arbitrator,  226-230,  371. 
meaning  of  "  event,"  243,  244. 
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EVIDENCE.     See  Witness. 

action  on  awnrd,  in,  322-327.     See  Acnox. 

additional,  arbitrator  should  hear  where  case  referred  back,  3(j8. 

admissibility,  arbitrator  decides  on,  154-157. 

affidavits  not  admissible  on  reference,  142. 

arbitrator,  bound  by  rules  of,  154. 

discretion  as  to  hearing  further,  14G,  159. 
duty  to  hear,  143,  3(37. 

doubtful  point  of,  155. 
in  presence  of  both  parties,  148-150,  3G7. 
on  reference  back,  368. 
may  be  called  on  to  give,  302-304. 
receiving  inadmissible,  155,  150,  157. 
rejecting,  144,  145,  155,  156. 
should  take  notes  of,  146,  .302. 
waiver  of  irregularity,  151,  152,  367. 
attachment,  on  motion  for,  344-347. 

award  put  in  as,  etlect  of,  between  parties,  328.     See  Awai:o. 
as  to  strangers,  329-3.32. 
validity  may  be  impeached,  332. 
bankers'  books,  copies  of,  are,  140. 
commission  for,  court  may  order,  140. 

referee  may  order,  137. 
discovery,  137,  139. 
false,  is  perjury,  142. 

attempting  to  create,  a  misdemeanour,  142. 
material,    discovered    after    award,    court    can    remit,    211,    372, 

373. 
mismiderstandiug  of,  suggested,  court  will  not  reopen  award,  211. 
oath,  on,  when  requisite,  141,  142. 
party  must  tender,  to  impeach  award,  143. 
referee,  evidence  before,  court  may  use,  162. 
rejection  of,  when  ground  for  setting  aside  the  award,  143,  144,  155, 

156,  368. 
set  aside  award,  on  motion  to,  374-379.     See  Setting  Aside. 
subsequently  discovered,  ground  for  remitting,  211,  372,  373. 
umpire  should  rehear,  183,  184,  368,  369. 
witnesses,  enforcing  attendance  of,  137,  138,  139,  140. 

EX  PARTE, 

arbitrator  proceeding,  152-154,  367,  368,  415. 
discretion  as  to,  152. 
grounds  for,  152,  153. 
notice  of,  153,  154. 
Companies  Clauses  Act,  under,  171. 
Lands  Clauses  Act,  under,  79,  171. 
Eailway  Companies  Arbitration  Act,  under.  154. 
when  ground  for  setting  aside  award,  367,  368. 

EXAMINATION, 

on  oath  by  the  arbitrator,  141,  142. 
sick  person  at  his  own  house,  135. 

EXCESS, 

award  set  aside  for,  costs  not  recoverable,  237. 
in  award,  effect  of,  210,  214-218,  371.  372. 

not  cured  by  recital  in  award,  193. 
setting  aside  award  for,  371,  372. 
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EXECUTION.     See  Enfokcing. 

award,  of  the,  by  the  arbitrators,  168-170,  187,  368. 
under  the  award,  by  rule  to  pay,  352-355. 

under  the  Arbitration  Act,  355. 
deed  awarded,  of  a,  257,  319-321. 
submission,  of,  46,  57,  110. 

EXECUTOR, 

appoint  arbitrator,  not  bound  to,  36. 

assets,  award  conclusive  as  to,  when,  37,  252,  329. 

not  set  aside  for  no  finding  as  to,  205, 
may  show  arbitrator  that  he  has  no,  145. 
attachment,  may  enforce  award  by,  337. 

not  liable  to,  338. 
award  against,  form  of,  428. 

clause  in  submission  that  death  no  revocation,  effect  of,  130. 
demand  as,  a  matter  in  difference,  99. 
direction  to,  to  pay  money,  37,  252. 

direction  to  A.  or  his  executors  to  execute  a  release  is  good,  208. 
personal  liability  of,  36. 
reference  by,  effect  of,  36-38. 

form  of,  397,  398. 
set  aside  award,  may  apply  to,  376. 

EXPLANATION, 

of  award  by  arbitrator  not  allowed,  214,  305. 

of  report  of  referee,  may  be  required  by  the  court,  162,  304. 

EXPLOSIVES  ACT,  1875.. 478. 


FACTORY  AND  WORKSHOP  ACTS,  1891,  1895,  1901.     See  App.  of 
Statutes,  524. 
references  under,  16,  17. 

FAILURE  of  the  reference,  effect  of,  389-391. 

FEE.     See  Akbiteatok. 

of  arbitrator,  action  to  recover,  where  exorbitant,  299. 

award  of,  by  arbitrator  to  himself,  102,  235-238,  297. 
court  fixes,  on  reference  by  court,  238,  299. 

not  proper  tribunal  to  determine  amount  of,  235, 
236. 
delivering  award  on  payment  of,  242,  297,  298. 
jurisdiction  of  court  in  respect  of,  298,  299. 
parties  must  pay,  unless  extortionate,  299. 
taxation  of,  as  between  parties,  235,  236,  299. 
court,  no  authority  to  compel,  299. 
not  binding  on  arbitrator,  299. 
on  reference  to  official  referee,  72,  73. 

umpire,  in  award,  should  separate  his  fees  from  arbitrator's,  238. 
fees  of  arbitrator's  part  of  costs  of,  236. 

FELON,  party  examined,  award  not  set  aside,  373. 

FELONY,  not  referable,  25. 

FEME  COVERT,  reference  by,  27,  28. 
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FILING, 

affidavits  on  notice  to  set  aside,  377. 
award  on  issuing  execution,  356. 
report  of  referee,  of,  231. 

FINAL,  award  must  be,  195-198,  2-41,  370. 

FINAL  ORDEE  on  appeal  against  judgment  on  special  case,  wlut  is,  219. 

FINLAY'S  ACT,  appeal  against  report  of  official  referee  not  under,  233. 

FIXTURES,  award  ordering  replacement  bad,  249,  2G0,  261,  372. 

FOREIGN  COURT,  reference  to,  52. 

FORESHORE,  references  as  to,  22. 

FORMS.     See  also  Table  of  Contents,  ante,  p.  xxiii. 

affidavit,  enlargement  of  time  and  publication  of  award,  of,  444 . 
execution  of  the  award,  of  tlie,  443. 
verifying  copy  of  award,  444. 
affirmation,  forms  of,  416. 

Agricultural  Holdings  Act,  notice  of  claim  under,  405. 
appointment,  arbitrator,  of,  393,  395,  400,  409. 
meeting,  for,  415. 
umpire,  of,  395,  409-411. 
award,  confirmation  of,  on  reference  back,  440. 
convej'ance,  directing  a,  431. 
costs,  as  to,  427,  428. 
deliver  up  deeds,  to,  431. 
executor,  against  an,  428. 
fraudulent  claim  under  fire  policy,  on  a,  421. 
Lands  Clauses  Act,  in  case  under,  437. 
indictment,  on  an,  434. 
miscellaneous  clauses  in,  425-431. 
ordinary  form  of,  419.     See  191,  192. 
partnership,  in  case  of,  424,  428,  429,  430. 
policy  of  insurance,  on  claim  under,  420,  421,  423. 
recitals  in  an,  419,  425,  426. 
special  case,  in  form  of,  431. 
certificate,  action  to  try  a  right,  429. 
demand  of  arbitration  under  Lands  Clauses  Act,  403,  404. 
disagi'eement  of  arbitrators,  notice  to  umpire,  415. 
enlargement  of  time,  form  of,  416,  417. 
affidavit  of,  444. 
summons  for,  417. 
executor,  agreement  of  reference  by,  397,  398. 

award  against,  428. 
judgment,  order  of  referee  directing,  441. 
Lands  Clauses  Act,  forms  under,  403-409,  410,  412,  437. 
notice  of,  appointment  of  arbitrator,  412. 
award  made,  418. 
disagreement  of  arbitrators,  416. 
revocation  of  submission,  418. 
notice  of  motion,  for  adoption  of  report  of  referee,  445. 

to,  refer  accounts  under  Arbitration  Act,  401. 
refer  back  report  of  referee,  447. 
set  aside  award,  446. 

judgment,  442. 
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FORMS — continued. 

oath,  forms  of,  415,  416. 
order,  appointing  umpire,  410. 

of  reference,  Arbitration  Act,  under,  402. 
indictment,  of,  402. 
Quarter  Sessions,  from,  413. 
remitting  award  to  arbitrator,  44G. 
partnership  deed,  arbitration  clause  in,  398. 
power  of  attorney  to  demand  money  and  costs  awarded,  445. 
Quarter  Sessions,  order  of  reference  from,  413. 
report  of  referee,  441. 
revocation  of  submission,  418. 

summons  for  leave  to  revoke,  417. 
special  case,  award  in  form  of,  431. 
statement  of  claim  in  action  on  award,  447. 
submission,  clauses  in,  393-397. 
concise  form  of,  393. 

ditferences  between  various  parties,  of,  399. 
executor,  by  an,  397,  398. 
ordinary  form,  393.     See  54  et  seq. 
policy  of  insurance,  of  claim  under,  399. 
summons,  enforce  award  as  a  judgment,  to,  448. 
enlargement  of  time,  for,  417. 
reference  under  Arbitration  Act,  for,  400,  401. 
revoke  submission,  for  leave  to,  417. 

FRAUD, 

arbitrator,  of,  agreement  not  to  raise  question  of,  95. 

liability  for,  300,  301. 

setting  aside,  award  for,  211,  3G6,  367. 
charge  of,  when  referable  compulsorily,  50,  70. 
party,  of,  setting  aside  award  for,  372. 
setting  aside  submission  for,  66. 
stay  of  proceedings  where  fraud  charged,  50. 

FRAUDS,   STATUTE  OF,  55,  56,  335.     See  Statute  of  Frauds. 

FRENCH  LAW,  appointment  of  foreigner  as  arbitrator  is  bad,  96. 

FRIENDLY   SOCIETIES   ACT,  1896.     See  App.  of  Statutjes,  483. 
provisions  as  to  arbitration,  21,  39. 
special  case,  220. 

FUTURE, 

claims,  reference  of,  107,  108. 

disputes,  effect  of  agreement  to  refer,  59  et  seq. 

use  of  property,  3,  250,  258. 


GAMBLING  TRANSACTIONS, 

injunction  to  restrain  arbitration  not  granted,- 159. 

GAS   WORKS  CLAUSES  ACT,  1871,  dillerences  arising  under,  to  be 
referred,  13. 

GOODWILL  to  be  considered  in  value  of  premises  taken,  274. 

GROUNDS, 

for  setting  aside  award,  366-374.     See  Skttino  Aside. 
notice  of  motion  must  state  grounds  of  application,  374. 


INDEX.  591 


GUARDIAN, 

death  of  infant,  revocation  of  submission  by,  130. 
submission  by,  on  behalf  of  infant,  29,  .30. 


HABEAS    CORPUS,    for    bringing    prisoner    for    examination    before 
referee,  139. 

HARBOUR,   DOCKS   AND   PIERS   CLAUSES   ACT,  1847. .5. 

HIGHWAY, 

award,  as  to  repair  of,  not  evidence  of  liability  against  stranger.  330. 

of  herbage  to  surveyors  of,  313. 
indictment  for  non-repair  of,  not  arbitrable,  25. 
obstruction  of,  compensation  for,  270,  271. 

HIGHWAY   ACT,  18G4.  reference  of  appeal,  74. 

HOSPITALITY,  arbitrator  should  not  accept,  135. 

HOUSING  OF   THE  WORKING  CLASSES  ACTS,  1890,   1900,  and 
1903.     See  App.  of  Statdtes,  501. 
submission  under,  17,  18,  87. 
under  Part  I.,  87. 
under  Part  11.,  88. 
under  Part  IIL,  18. 

HUSBAND   AND   WIFE, 

award  of  payment  to  wife  only,  252,  253,  317,  318. 
husband,  right  of,  to  refer  wife's  chattels,  29. 

wife's  chattels  as  executrix,  28. 
separation  deed,  terms  settled  by  reference,  24,  (13. 


ILLEGALITY, 

award,  as  to  illegal  matters,  invalid,  3. 

to  do  illegal  act  invalid,  250,  2Cfi. 
good  defence  to  enforcing  award,  311. 

IMPEACHING, 

agreement  to  refer,  158. 
award  by  evidence,  332. 

IMPOSSIBLE   AWARD  bad,  209. 

IMPRISONMENT  for  contempt  in  disobeying  award,  340,  350.  351. 

IMPROVEMENT  in  towns,  &c.,  5. 

IN  REM,  proceeding  in,  after  award,  308. 

INCAPACITY  of  arbitrator  or  umpire,  supplying  vacancv,  57,  58,  79. 
128,  171.  .         '      .       . 

INCLOSURE   ACT, 

arbitration  under,  3,  4. 

award  under,  effect  of,  312,  31,3. 

evidence  against  stranger,  when,  330,  331. 
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INCONSISTENT   AWARD, 
bad,  210. 
setting  aside,  371.     See  Setting  Aside. 

INDEMNITY, 

directions  in  award  as  to  giving,  255-257. 
effect  of  giving,  in  pursuance  of  award,  321. 

INDICTMENT, 

attachment  lies  to  enforce  award  on,  337. 
award  in  a  cause  not  evidence  on,  329. 
costs  incident  to,  award  as  to,  236,  237. 
form  of  award  on,  434. 

order  of  reference  of,  402. 
when  referable,  25,  26,  64,  68. 

INDORSEMENT, 

appointing  umpire  by,  178. 

counsel  on  brief,  of,  submission  by,  35,  55. 

enlarging  time  by,  is  new  submission  requiring  stamp,  56. 

INFANT, 

adult  bound  for,  29. 

avoiding  award,  defendant  may  proceed  in  action,  389,  390. 

award  not  set  aside  because  infant  party,  373. 

where  infant  ordered  to  pay  costs,  373. 
costs,  may  be  directed  to  pay,  29. 
death  of,  effect  of,  130. 
solicitor  cannot  bind,  by  referring,  35. 
submissions  by  or  on  behalf  of,  29,  30. 

INJUNCTION, 

award,  effect  of  as,  258,  259,  309. 
to  restrain  proceedings,  158,  159. 

INQUIRY, 

grounds  of  award,  cannot  be  made  as  to,  302,  303. 
reference  by  court  for,  67,  68,  230. 
rules  applicable  to,  136. 

INSOLVENT.    See  Bankrupt. 

INSPECTION  of  books,  where  company  being  wound  up,  140. 
of  premises,  power  of  referee  to  order,  137. 

INSTALMENTS,  payment  by,  award  of,  200,  251. 

INSURANCE  COMPANY,  appointment  of  manager  as  arbitrator,  im- 
proper, 95. 

INTEREST, 

on  sum  awarded,  recoverable  in  action,  323. 

under  rules  of  court,  323. 
power  of  arbitrator  to  award,  98,  253,  254. 

\ivice  for  interest  of  dissentient  luember  of  limited  company  under 
s.  161,  on,  323. 

INTERESTED  PARTIES,  when,  can  be  added,  32. 

INTERESTED  PERSON,  when  properly  appointed  arbitrator,   93-96. 
See  158. 
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INTERP:STS,  TERSONAL,  of  arbitrator,  297-306. 
action  to  recover  fees,  297. 
award  not  delivered  till  fees  paid,  297. 
fees,  lien  for,  298. 

taxation  of,  298,  299. 
fraud,  liability  for,  300,  301. 
interpleader  on  adverse  claims,  302. 
misconduct,  liability  for,  299-301. 
neglit^ence,  not  liable  lor,  300. 
stakebolder,  liability  as,  301. 
witness,  liability  as,  302-304. 
voluntary  statements,  304-306, 

INTERLOCUTORY, 

appeal  from  judge  refusing  to  set  aside  award  is,  384. 

award,  160. 

order  on  special  case,  appeal  without  leave,  219. 

INTERPLEADER  on  adverse  claims  to  money  deposited  with  arbitrator, 
302. 

INTERROGATORIES,  obtaining  order  for,  a  ''  step  in  the  proceedings," 
48. 

IRREGULARITY, 

arbitrator  in  conducting  the  reference,  of, 
course  to  cure,  151,  152. 
examination  of  witnesses,  148. 
ground  for  setting  aside  award,  366,  367,  380, 381. 
imay  be  waived,  150-152,  367,380,  381. 
in  proceedings  for  contempt,  answer  to  motion  for  attachment,  347, 

348. 
in  service  of  affidavits  condoned  on  motion  for  attachment,  347. 

to  set  aside  award,  374, 
375. 

ISSUE, 

award  failing  to  decide  every,  set  aside,  370. 

omitting  to  assess  damages  on,  370. 
costs  of,  226,  227.     See  Costs. 

duty  of  arbitrator  to  award  on  each,  226,  227.     See  Arbitrator. 
power  of  arbitrator  to  direct  verdict  on,  222. 
setting  aside  award  for  not  deciding  properly,  370. 
verdict  on  one,  arbitrator  awarding  damages  on  others,  222,  223, 

ITA  QUOD,  clause  in  submission,  effect,  195. 


JOINT  ARBITRATORS, 

appointment  of,  46,  57-59,  166. 
award,  execution  by,  187. 

publication  of,  by,  188. 
disadvantages  of,  168. 
duties  of,  all  must  act,  168,  368. 

two  out  of  three  acting,  170,  171,  368. 
umpire,  power  to  appoint,  172,  176. 

JOINT  AND  SEVERAL,  disputes,  by  what  words,  leferred,  105-107. 
R.  2  Q 
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JOINT  DAMAGES,  awarding  to  plaintifiFand  third  party,  224. 

JOINT  STOCK  COMPANY,  reference  by,  41. 

JUDGE.     See  Couet. 

appointed  arbitrator,  96. 

.JUDGMENT, 

application  for,  under  Order  XIV.,  68. 

reference  to  master  upon,  68. 

appeal  from  judgment  of  master,  68. 
arbitrator,  wLen  no  implied  power  to  direct,  225. 

where  action  referred,  awarding  entry  of,  225. 
award  of,  225. 

may  be  enforced  as  a,  355-357. 
application  to  enforce,  how  made,  355-357. 
effect  of  award  as  a,  307. 

fact  and  law,  conclusive  as  to,  307. 
final  and  conclusive  as  to  all  matters  referred,  307. 
on  a  judgment.  308. 
enter,  power  of  arbitrator  to,  102,  137,  186,  225,  233,  358,  386. 
entry  of,  excess  in.  225,  370,  371. 

referee  must  direct,  on  reference  for  trial,  102. 137.  225,  233, 
358,  386. 
form  of  direction,  441. 
judgment  directed  not  an  award,  387. 

is  a  judgment  of  the  High  Court, 
232, 387. 
rule  to  pay  sum  awarded  has  effect  of,  352. 
setting  aside  judgment  directed,  385-388.     See  Setting  Aside. 
special  case,  on,  appeal  from,  219. 
subject  of  reference,  may  be,  2. 

JUDGMENTS  ACT,  1838, 

enforcing  award  under,  352-355. 

Lands  Clauses  Act,  whether  award  under,  can  be  enforced  under, 

354. 
practice  under,  354,  355. 

JUDICIAL  FUNCTIONS, 

arbitrator  delegating,  before  award,  163,  164,  169,  368. 
by  award,  201-204,  217,  260,  370. 

JURISDICTION, 

attachment  on  award  lies  against  party  beyond,  338. 
of  the  court.     See  Court. 
when  ousted,  62,  63. 
of  the  arbitrator,  terms  of  submission,  99-105.     See  Submission. 
time  within  which  differences  must  arise,  107. 

JUROR  withdrawn  on  reference,  eftect  of.  389. 

JURY,  award  is  as  finding  of,  232,  308,  309. 

JUSTICE  OF  THE  PEACE, 

declaration  of  arbitrator  under  Lands  Clauses  Act,  &c.  must  be  made 
before,  136. 
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LAND, 

award  does  not  transfer  estate  in,  311. 

except  under  statute,  312,  313. 
charitable  corporation,  award  as  to.  257. 
compensation  for  taking,  may  include  mesne  profits  up  to  award, 

109. 
conveyance  of,  how  to  be  awarded,  257,  319,  431. 
may  not  be  awarded  in  satisfivction  for  personal  matters,  248. 
stranger,  of  a,  awarding  act  to  be  done  on,  2G3-266. 

LAND  DRAINAGE  ACTS, 

appeals  to  Quarter  Sessions  referable,  74. 
references  under,  5,  74. 

LANDS  CLAUSES  CONSOLIDATION  ACT.     See  Api>.  of  Statutes, 
472. 
access  provided  by  promoters  taken  into  consideration,  277,  278. 
accommodation  works,  277. 
adjoining  lands  affected,  76,  277. 
approaches,  arbitrator  cannot  set  out,  277. 
arbitrator,  appointment  of,  78,  79,  170,  2G7. 
default  of  party  to  make,  78. 
forms  of,  400-409. 
notice  of,  78,  412. 
costs,  proceeding  without  authority  cannot  award,  282. 
death  of,  effect  of,  79,  128,  171. 

declaration  by,  before  entering  on  reference,  80,  136,  187, 
286. 
acting  contrary  to,  a  misdemeanour,  ,301. 
annexing  to  award,  80,  187,  286. 
form  of,  440. 
ex  parte,  when  may  proceed,  79,  113,  171. 
failure  to  make  award  in  time,  umpire  acts,  79,  80. 
incapacity  of,  79,  128,  171. 
jurisdiction  of,  267-269. 

assess  compensation  for  interest  claimed, 

267. 
collateral  matter  cannot  consider,  279. 
easement,  cannot  try  right  to,  269. 
title,  cannot  try,  268. 
title  in  claimant  assumed,  268. 
party  refusing  to  appoint,  78. 
refusal  to  act,  effect  of,  79,  113,  171. 
what  is,  172. 
to  appoint  an  umpire,  79,  174. 
revocation  of  authority  of,  126. 
award,  after  period  expired,  when  valid,  119. 

apportionment  of  rent  cannot  be  made,  277. 

assessing  compensation  not  evidence  that  it  could  be  given, 

329. 
claimant  should  not  take  up,  286. 
declaration  by  arbitrator  must  be  annexed  to,  80,  136,  187, 

286. 
deUvery  of,  189,  285. 
enforceable  as  a  contract,  287. 

by  action,  322,  323,  326,  354. 
form  of,  437. 

irregularity  not  ground  for  setting  aside,  187,  287. 
writing,  must  be  in,  187,  285. 

2q2 
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LANDS  CLAUSES  CONSOLIDATION  ACT— continued. 
award,  mandamus  to  take  up,  286. 
return  to,  286. 

validity  of  award  may  be  contested  after,  286. 
misdescription  of  subject-matter  in,  285. 
no  damage  done,  278. 

one  sum  awarded  lor  price  of  land  and  damage,  278. 
performance  of,  how  enforced,  287,  322,  323,  326,  354. 
preliminary  steps,  267. 
promoters  must  take  up,  286. 

furnish  copy  to  other  party,  189,  285,  286. 
pay  arbitrator's  fees,  286. 
recitals  in,  285. 
referring  back,  29  L 

setting  aside,  287,  363  et  seq.     See  Setting  AsroE. 
silence  as  to  severance  damage,  eft'ect  of,  199,  278,  279. 
taking  up  the  award,  286. 
time  for,  113,  114, 181,  182. 

enlargement  of,  118-120,  181,  182. 
claim,  assignment  of,  280. 
collateral  matters  not  to  be  considered,  279. 
communication  between  severed  lands,  277. 
compensation,  amenities,  270,  274,  275. 

assignment  of  claim  for,  280. 
breach  of  covenant,  270. 

restrictive  covenant,  270. 
coal  mines,  owner  prevented  from  working,  76. 
damage    must    be    in    respect    of    property    itself, 

269. 
depreciation  in  value,  270,  274,  276. 
future  damage,  272,  273,  275,  276,  278, 
future  value,  276,  277. 
goodwill,  274. 

highway,  interference  with,  270,  271. 
^  increased  risk  of  tire,  274. 

injury  to  adjoining  lands  of  claimant,  277. 

interest  created  after  notice  to  treat  not  subject  of,  76, 

273. 
interest  upon   the  sum    awarded    cannot    be  given, 

76,  280,  281. 
lands  injuriously  affected,  77,  268. 
leasehold  interests,  279,  280. 
licence  of  public-house,  279. 
lights,  interference  with,  271. 
;  minerals  left  unworked,  76,  280,  281. 

potential  value  ot  land,  273. 
principles  applicable  in  assessing,  269. 
private  right  of  way,  interference  with,  271. 
right  to  sink  a  shaft,  275,  276. 
river  frontage,  loss  of,  274. 
severance,  for,  276,  277,  278,  280. 
sewer,  for,  275. 

special  adaptability  of  land,  273,  274. 
sporting  rights,  not  subject,  of,  271. 
use  of  works,  injury  from,  not  subject  of,  271,  272, 

274,275. 
valuation  of  land,  rent  may  be  basis  of,  279. 
water  rights,  injury  to,  272,  275,  278. 
where  successive  notices  to  treat  given,  267. 
yearly  tenant,  279,  280. 
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LANDS  CLAUSES  CONSOLIDATION  X(^T— continued. 

conveyance  condition  precedent  to  recovering  compensation,    322, 
323. 

not  condition  precedent  to  recovering'  costs,  284. 
costs  of  reference,  80,  281-285. 

arbitrator  failing  to  deal  with,  282,  283. 
by  whom  to  be  borne,  80,  281. 
cannot  bo  awarded  wlien  arbitrator  proceeds  with- 
out authority,  282. 
conveyance   not  condition    precedent  to    rigiit   to 

recover,  284. 
land  taken  under  Pulilic  Health  Act,  1875,  but  pro- 
ceedings inider  Lands  Clauses  Act,  282. ' 
lien,  none  on  land  for,  283. 
mandamus  to  compel  arl>itrator  to  assess,  30L 
moving  to  set  aside  award  does  not  bar  right  to,  287. 
offer  made  and  withdrawn,  claimant  entitled  to,  282. 
party  wholly  unsuccessful  not  entitled  to,  283. 
separating  claims  as  to,  283. 
separate  instrument,  may  be  settled  by,  282. 
settled  by  arbitrators,  to  be,  282. 
solicitor  uncertiticated,  claimant  cannot  recover,  285. 
taking  up  award  by  claimant  not  part  of,  286. 
taxation  of,  284.     See  106. 

ministerial  act,  is,  166. 

under  Lands  Clauses  (Taxation  of  Costs) 

Act,  1895..  284. 
imder  Solicitors  Act,  1843 . .  271,  272. 
death  of  arbitrator,  70,  128,  171. 
party,  131. 
umpire,  174,  182. 
declaration  by  arbitrator  and  umpire,  79,  80,  136,  187,  286,  440. 

must    be    made  before  justice 

of  the  peace,  136. 
wilful     disregard    of,    a     mis- 
demeanour, 301. 
defence  to  action  on  award,  326. 
demand  of  arbitration,  75,  403,  404. 
deposit  of  purchase-money  or  compensation  when  no  title,  268. 

apportionment  of  deposited  money,  268,  269. 
deviation  after  award,  287. 
documents,  power  to  call  for,  147. 
enlargement  of  time  for  award,  118-120. 
evidence  on  oath,  142. 
forms,  appointment  of  arbitrator,  406-409. 
notice  of,  412. 
umpire,  409-411. 
award,  437. 
lien  of  arbitrator  for  fees,  286. 
notice  to  treat,  75. 

claimant  cannot  create  interest  after,  76,  273. 
effect  of,  75,  267. 
power  of  owner  to  sell  after,  76. 

powers  of  promoters  not  exhausted  by  single,  75,  267. 
part  of  a  building,  special  power  to  take,  277,  278. 
payment  of  compensation  cannot  be  ordered  by  arbitrator,  278. 
promoters  must  take  up  award,  286. 

furnish  copy  to  other  party,  189,  285,  286. 
rent  cannot  be  apportioned,  277. 
rule  to  pay  the  amount  of  compensation,  354. 


598  INDEX. 

LANDS  CLAUSES  CONSOLIDATION  KQT— continued. 
setting  aside  award,  proceedings  for,  287. 

possession  ma%'  be  taken  notwithstanding,  287. 
special  case  may  be  stated,  219,  220,  28L 

appeal  from  judsTment  upon,  219,  220. 
costs  of  appeal,  220. 
order  as  to,  final,  219. 
submission,  how  to  be  made,  75-80,  267. 
parties  to,  41,  42. 

death  of.  no  revocation,  78,  131. 
revoked,  cannot  be,  78,  126,  131. 
subject-matter  of,  75-77,  267. 
voluntary,  77. 
tenant  for  life,  when  allowed  costs,  283,  284. 
title,  questions  of,  not  to  be  tried  by  arbitrator,  268,  269. 
party  faiKng  to  make,  268. 
when  assumed,  268. 
umpire,  appointment  of,  79,  169,  174,  176-179. 

by  Board  of  Trade,  174,  176. 
time  for,  176. 
authority,  commencement  and  duration  of,  79,  179,  181. 
death  or  incapacity  of,  174,  182. 
declaration  by,  79,'  136,  286,  440. 
improper  award  by,  185. 
vendor  has  no  lien  on  laud  for  costs,  283. 
witness,  examination  on  oath,  142. 

LANDS  CLAUSES  (TAXATION  OF  COSTS)  ACT,  1895..  166,  284, 
476. 

LAW, 

arbitrator  about  to  decide  contrary  to,  power  of  court,  160. 

liinding  on  arbitrator,  how  far.  97,  98. 

delegating  decision  on  point  of,  164,  165.  169,  368. 

issues  of,  no  appeal  from  arbitrator  on,  102. 

questions  of  law  may  be  referred,  2. 

stating  case  on  point  of,  160-162,  218-221. 

taking  an  opinion  on  point  of,  164,  165,  368. 

LEASE, 

for  too  long  a  period,  award  of,  217. 
of  charity  lands,  257. 

LIEN, 

arbitrator,  of,  for  his  fees,  189,  286,  298. 
award  subject  to,  production  for  order  of  attachment,  350. 
solicitor,  of,  costs  set  off  so  as  to  effect,  240,  315,  316, 
effect  of  award  on,  315,  316. 

LIGHT  RAILWAYS.     See  App.  of  Statutes,  470. 
reference  of  compensation  as  regards,  7. 
rules  as  to  costs  of  arbitration,  552, 

LIMITATIONS,  STATUTE   OF,  plea  of  in  action  on  award,  326. 

LOCAL  GOVERNMENT  ACTS.     See  Kvw  of  St.u'utes,  493. 
adjustment,  meaning  of,  in.  10. 
alteration  of  areas,  10. 
case,  power  to  state,  83,  157. 

order  to  state,  161. 
income,  meaning  of,  in,  10. 
references  under,  ^-10.  88-85. 


' 
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LOCAL  GOVERNMENT  BOARD, 

court  could  not  give  leave  to  revoke  appointment  of  arbitrator  by, 

126. 
no  power  to  state  si)ecial  case  when  adjudging  between  local  boards, 

220. 

LOCAL  INVESTIGATION,  matter  requiring,  compulsorily  referred,  08 

LONDON  BUILDING  ACT,  18'J4.     See  Ai-p.  of  Statutes,  509. 
arbitrator  under,  jurisdiction  of,  limited  to  notice,  11. 
party  wall,  compensation  for  user  of,  11. 

service  of  notice  as  to,  time  for  award  after,  12. 
references  under,  11,  12. 

LOST, 

award,  attachment  granted  on  copy,  340. 
entering  judgment  on,  356. 

LOT,  appointing  umpire  by,  bad,  177,  178,  368. 

objection  to,  can  be  waived,  178. 

LUNACY  ACTS,  1890,  1891, 

cost  of  lunatic  asylums,  arbitration  as  to,  84. 
local  authorities,  question  between,  84. 

LUNATIC, 

local  authorities,  questions  between,  84. 
power  of  committee  of,  to  consent  to  refer,  38. 


MANDAMUS, 

to  compel  arbitrator  under  Lands  Clauses  Act  to  assess  costs,  301. 

to  enforce  award  against  a  company,  38. 

to  promoters  to  take  up  award,  286. 

validity  of  award  may  be  contested  after,  286. 

MARKET  GARDENERS'  COMPENSATION  ACT,   1895,   references 
under,  21. 

MARKETS  AND  FAIRS  CLAUSES  ACT,  5. 

MARRIAGE, 

arbitrator  cannot  award,  248. 

breach  of  promise  of,  may  be  referred,  1. 

revocation  of  submission,  formerly,  127. 

MARRIED  WOMAN.     See  Husband  axd  Wife. 

how  far  able  to  refer,  27,  28. 

setting  aside  award  because  one  party  is,  373. 

MASTER, 

attachment  cannot  be  gi'anted  by,  346. 
powers  of  "  court  or  judge  "  under  Arbitration  Act,  69. 
appointment  of  arbitrator,  173. 

of  umpire,  173. 
may  remit  matters,  293. 

not  after  judgment  entered,  380,  387. 
no  power  to  adopt  report  of  referee,  231. 
refer  for  inquiry  and  report,  230. 

without  consent  of  parties,  230. 
staying  proceedings,  49. 
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MASTEU— continued. 

reference  of  action  to,  on  application  for  jnrlgmeiit,  (>8. 
appeal  from  judgment  of,  68. 
discretion  as  to  costs  on,  69. 
remove  arbitrator,  master  cannot,  299,  300. 
taxation  of  costs  by,  166,  358-362. 
delegation  by  arbitrator,  203. 
Lands  Clauses  Act,  under,  166,  284,  285. 

MASTER  OF  SPIIP,  whether  power  to  refer  salvage  remuneration,  34. 

MASTERS  AND  WORKMEN, 

compensation  to  workmen,  15,  88,  89. 

disputes  between,  settled  by  arbitration,  by  statute,  15,  16. 

MATTERS  IN  DIFFERENCE, 
award  must  decide  on  all,  195. 

order  to  reter,  cannot  be  made  under  Arbitration  Act,  233. 
what  are,  99,  100,  101,  103.     See  Submission. 

MEASUREMENT  of  land,  ministerial  duty,  166,  203. 

MEETING  in  reference,  appointment  for,  132,  133,  137,  153,  415. 

MESNE  PROFITS, 

claim  to,  barred  by  award  of  compensation,  310. 
to  time  of  award  part  of  compensation,  109. 

METALLIFEROUS  MINES  REGULATION  ACT,  reference  under,  7. 

METROPOLIS  LOCAL   MANAGEMENT   ACT,   1855,  compensation 
under,  to  be  referred,  12. 

METROPOLIS    MANAGEMENT    ACT,    1878,    defects    in    theatres, 
disputes  as  to,  referred,  12. 

MLITARY  LANDS  ACT,  references  as  to  compensation  under,  22. 

MILITARY  MANOEUVRES  ACT,  references  under,  23. 

MINE, 

arbitration  clause  in  mining  lease,  construction  of,  104. 
coal,  in  submissions  under  Lands  Clauses  Act,  76. 
compensation  for  injury  to,  by  railway  to  be  referred,  5. 

future  injury  bj'  severance,  275. 
question  whether  dangerous,  to  be  referred,  7. 
right  to  sink  a  shaft  is  subject  of  compensation,  275,  276. 
rise  in  value  of  coal  after  notice  not  to  work,  compensation  for,  76, 

276,  277. 
Stannaries,  disputes  may  be  referred,  7,  8. 

MINISTERIAL, 

acts,  arbitrator  may  delegate,  1 GG,  203,  204. 
what  are,  166,  203,  204. 

MISCONDUCT, 

of  arbitrator  cannot  be  shown  for  cause  against  attachment,  348. 
ground  for  revoking  submission,  125. 

setting  aside  award,  366-369.     See  Setting 

ASIDK. 

liability  of  arbitrator  for,  299-301. 
not  pleadable  in  action  on  the  award,  326,  363. 
party,  ground  for  setting  aside  award,  372. 
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MISDEMEANOUR, 

arbitrator  acting  contrary  to  declaration  a,  301. 
attempting  to  deceive  an  arbitrator  a,  142. 
when  referable,  25. 

MISTAKE, 

arbitrator  of,  212-214. 

gi'ound  for  leave  to  revoke,  124. 

refusing  attachment,  339. 
no  defence  to  action  on  the  award,  320,  332. 
statement  by  arbitrator  showing  he  had  made,  213,1214. 
award,  in,  amending  clerical,  114,  115,  212,  293. 

court  no  power  of,  3U7. 
apparent  on  the  face  of  the  award,  212,  213. 
arbitrator  cannot  amend,  except  clerical,  114,  115,  212. 
recital,  in  a,  193. 

remitting  award,  when  ground  for,  211,  212,  292-294. 
setting  aside   award  for,  211,  212,  213,  332,  309      See 
Setting  Aside. 
mistake  in  favour  of  party  moving,  370. 
submission,  in,  amending,  60,  67. 

setting  aside  for,  66. 

MONEY, 

awarded,  accepting,  admission  of  validity  of  award,  381. 

MONTH, 

Arbitration  Act,  under,  means  calendar,  112. 
lunar,  in  cases  not  within  the  Act,  112. 

MOTION, 

attachment  on  the  award,  for,  346-350.     See  Attachment. 
notice  of,  should  state  grounds,  374. 
referring  back  award,  for,  291,  293. 
report  of  referee,  to  vary  or  adopt,  231-233. 
setting  aside  award,  for,  363.     See  Setting  Aside. 
to  set  aside  judgment  directed  by  rel'eree,  385-388.     See  Judgment, 
Setting  Aside. 

MUNICIPAL  CORPORATIONS  ACT,  1882,  disputes  as  to  accounts  to 
be  referred,  13. 

MUTUAL  RELEASES,  award  of,  197. 


NEGLIGENCE,  arbitrator  not  liable  for,  300. 

NEW  MATTER, 

bringing  forward,  after  case  closed,  arbitrator's  authorityextended,  119. 
discovered,  whether  award  set  aside,  372,  373. 

NEXT  FRIEND, 

of  infant,  consent  given  by,  30. 

not  bound  by  solicitor  referring  suit,  35. 

NISI  PRIUS,  order  of  reference  at,  64. 

NO  AWARD,  plea  of,  in  action  on  award,  325. 
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NOTES, 

arbitrator  should  take,  146,  302. 

of  arbitrator  used  by  umpire  as  evidence,  184. 

barrister  not  used  on  motion  to  set  aside  award,  605,  oOb. 
court  cannot  compel  production,  302. 
official  referee,  of,  on  motion  to  set  aside  judgment,  388. 

NOTICE,  ^       ^^   ^^^ 

appoint  arbitrator,  to,  under  Arbitration  Act,  58,  59. 
Lands  Clauses  Act,  78. 
appointment  of  arbitrator,  of,  when  necessary,  46. 
attendance  by  counsel,  of,  133,  134. 

under  Lands  Clauses  Act,  78,  412. 
award,  of,  297,  298,  317,  418. 
disagreement  of  arbitrators,  of,  416. 
enlargement  of  time  for  award,  of,  for  attachment,  343. 
ex  parte,  that  arbitrator  will  proceed,  153,  154,  415. 
meeting  in  reference,  of,  133,  137,  153,  415. 
motion,  of,  forms  of,  401,  445-447. 
party,  by,  of  inability  to  attend  meeting,  133. 
report  of  referee,  of,  231. 
revocation  of  submission,  of,  to  arbitrator,  418. 
treat,  to,  under  Lands  Clauses  Act,  75,  267. 
successive  notices,  267. 
withdrawal  of,  267. 

NUISANCE, 

abatement  of,  award  as  to,  208,  258,  259. 
award  conclusive  as  to  existence  of,  259,  309. 
direction  to  pull  down,  need  not  name  party  to  do  it,  208. 
indictment  for,  attachment  to  enforce  award  on,  337. 
injunction  to  prevent  recurrence  of,  258,  259,  309. 

NULLITY,  setting  aside  award  when  a,  369. 


OATH. 

arbitrator,  power  to  administer,  141,  142. 
examination  of  witness  on,  141,  142. 
form  of,  142,  415,  416. 

OFFICER  OF  COURT,  arbitrator  and  referee,  when,  73,  136,  158. 

OFFICIAL  REFEREE, 

addition  of  i>arties  by,  33. 

ajipeal,  application  for  referee's  notes  of  evidence  for,  388. 
from  report  of,  233. 

judgment    directed     by,    386-388.       See    Judgment, 
Settinc!  Aside. 
appeal  to  Court  of  Appeal  with- 
out leave,  387,  388. 
order  of,  138. 
aj)pointmcnt  of,  71. 

arbitrator,  may  be  selected  by  the  parties  as,  72. 
commission  to  take  evidence,  can  order,  137. 
costs,  discretion  as  to,  238. 

no  appeal  against  exercise  of,  except  by  leave, 
238. 
dariiagcH,  inquiry  as  to,  72. 
distribution  and  transfer  of  business  among,  71. 
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OFFICIAL  UEFEHEE— continued. 

fees  on  proceedings  before,  72,  73,  461. 

officer  of  the  court,  73,  136,  IfjS. 

ordered  by  court  to  proceed,  158. 

rules  of  court  applicable  to  reference  to,  138. 

sittings  of,  138. 

OPINION, 

arbitrator  may  adopt  opinion  of  anotlier,  163-166. 
counsel,  of,  arbitrator  taking,  165,  368. 

not  an  award,  stamp  not  required,  191. 

OEDER, 

of  court,  submission  to  have  elTect  of,  55,  336. 
of  Nisi  Prius,  submission  by,  64. 

of  reference   under  Arbitration  Act,   67,    68,   230,    232,   402.      See 
Reference. 

ORDERS   AND   RULES.     /5ee  Rules. 

ORDNANCE   BOARD   TRANSFER  ACT,  1855,. 23. 

OUTLAW  cannot  refer,  27. 


PARDON,  begging,  arbitrator  may  award,  202,  249. 

PARISH,  reference  by  parson  and  some  parishioners,  effect  of,  31. 

PARISH   OFFICERS  prevented  levying  rate  in  fraud  of  award,  24. 

PAROL, 

alteration  by  parol  of  written  submission,  54. 

not  of  submission  bj^  deed,  57. 
appointment  of  arbitrator,  54,  55,  60. 
award,  Avhen  valid,  186. 
submission,  54. 

Arbitration  Act  does  not  apply  to,  55. 

awards  on,  cannot  be  enforced,  54,  55,  335. 

costs  cannot  be  taxed,  241. 

could  not  be  made  a  rule  of  court,  54. 

ef!ect  of  Statute  of  Frauds  on,  55,  335. 

PARSON  and  some  parishioners  referring,  they  only  bound,  31. 

PART  of  award  bad,  effect  of,  202,  214-218,  262. 

PARTIES   TO   A   REFERENCE, 

attending  reference  privileged  from  arrest,  140. 

death  of,  effect  of,  129-131.     See  Death. 

examination  of,  one  found  to  be  a  felon,  whether  award  set  aside,  373. 

misconduct  of,  setting  aside  award  for,  372. 

persons  interested  in  the  subject-matters, 

absence  of,  evidence  must  not  be  received  in,  148,  149. 

added,  on  reference  of  a  cause,  32. 

added  afterwards,  by  subsequent  consent,  32. 

by  official  referee,  33, 
bound  by  acquiescence,  32,  33. 
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PARTIES  TO  A  REFERENCE— con^inwerA 

persons  interested  in  the  subject-matters — continued, 
corporation,  31.     See  Cokporatiox. 
court,  power  over,  139,  158. 
infant,  29,  30. 
married  women,  27,  28. 
not  persons  attainted,  or  outlaws,  27. 

partners  and  parties  with  joint  interests,  30.     See  Partneus. 
persons  capable  of  contracting,  27. 

persons  not  interested, 

agent,  33.     See  Agent. 
committee  of  lunatic,  38. 
executors  and  administrators,  36. 
public  officer  of  a  company,  38. 
solicitors.  34. 
trustees,  38. 

persons  empowered  to  refer  by  statute, 

benefit  building  societies,  40, 

Crown,  42. 

friendly  societies,  39. 

joint  stock  companies,  41.  See  Companies  Clauses  Con- 
solidation Act. 

parties  interested  in  lands  taken,  &c.,  41.  See  Lands  Clauses 
Consolidation  Act. 

promoters  of  public  undertakings,  41. 

railway  companies,  41.  See  Railways  Clauses  Consolidation 
Act. 

trustees  of  bankrupts,  38. 

PARTITION, 

arbitrator  may  make,  2. 

arbitrator  making,  must  award  a  conveyance,  257,  311. 

PARTNERS, 

accounting  in  equity  for  item  omitted  in  award,  310. 
arbitration  clause  in  partnership  deed,  form  of,  398. 
co-partners,  not  bound  by  reference,  30. 
directions  in  award  between,  254-256,  262,  263,  372. 
disputes  between,  eflect  of  terms  of  reference  of,  103,  106. 
form  of  award  between,  424,  428,  429,  430. 
references  by,  all  must  execute,  31. 
effect  of,  30,  31. 

PATENTS,  award  as  to,  264,  308. 

PAYMENT, 

amount  must  be  certain,  205-207, 
attachment  not  granted  to  enforce,  251,  337. 
award  of,  how  to  be  made,  205-207,  209,  250-254, 

performance  of  award,  317-319, 

tender,  318,  319. 
death  of  party  before,  320, 
executor  to  pay,  direction  to,  37,  252, 
person  to  whom  to  be  made  must  be  specified,  209. 
stranger,  awarding  payment  to,  201,  262. 
payment,  on  land  of.  265. 

out  of  funds  of,  266. 

PENALTY,  arbitrator  may  impose,  for  not  performing  award,  200,  251. 
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PEREMPTORY  notice  of  appointment  for  a  meeting,  137,  139,  153,  415. 

PERFORMANCE   OF   AWARD, 

arbitration  bond  forfeited  on  failure  in,  319.     See  321. 

demand  of,  by  agent,  320. 

evidence  of  submission,  324. 

notice  of  award  not  necessary  to  create  duty  of,  317. 

except  as  to  stakeholder,  317. 
person  to  perform  must  be  specified,  208. 

tender  sum  awarded,  318,  319. 
what  is  a  sufficient,  317-321. 
when  execution  of  deed  directed,  319-321. 

PERFORMANCE,  SPECIFIC.    See  SrECiFic  Peuformaxce. 

PERIOD.     See  Time. 

PERIODICAL  award  of  damages,  109,  113. 

PERJURY, 

award  no  evidence  of,  329. 

whether  set  aside  for,  373,  374. 
indictment  for,  not  referable,  25. 
witness  on  reference  liable  for,  142. 

PERSONAL  CHATTELS, 
award  as  to,  249. 

does  not  transfer  property,  311. 
disputes  concerning,  referable,  1. 

PERSONAL  INTERESTS  of  arbitrator,  297-306.     See   Arbitrator, 
Intekests,  Personal. 

PERSONAL  REPRESENTATIVE,    ^ee  Executor. 

PERSONAL   WRONGS  referable,  1. 

PLACE   OF   TRIAL,  discretion  of  arbitrator  as  to,  132,  187. 

POLICY 

form'  of  award  as  to,  414,  420,  421,  423. 
submission  of  claim  under,  399. 
rule  as  to  submission  of  amount  of  loss,  effect  of,  63, 

POOR  RATE,  validity  of,  referable,  23,  24,  216. 

POSSIBLE,  award  must  be,  209. 

POWER, 

of  arbitrator.     See  Arbitrator. 
of  court.     See  Court. 
of  umpire.     See  Umpire. 

POWER  OF  ATTORNEY, 

agent  demanding  money  awarded  must  have,  341,  342,  345. 
form  of,  445. 
demanding  execution  of  a  deed  need  not  have,  320,  342. 
reference  in  pursuance  of,  33,  34. 

PRECAUTIONS,  award  to  take  all  proper,  not  specific  enough,  261. 
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PEECEDENT  CONDITION.     See  Condition  Precedent. 

PEESUMPTION  OF  COURT, 
in  favour  of  award,  198,  331, 
of  state  of  facts  justifying  award,  259,  331. 

PREVENTING  AWARD   BEING   MADE,  former  effect  of,  GO. 

PRICE,  award  to  take  goods  on  reduction  of,  102,  250. 

PRINCIPAL,  when  bound  by  reference  by  agent,  33,  34,  178. 

PRINCIPLES  on  which  arbitrator  to  decide,  96-98. 

PRISON, 

committal  to,  for  not  performing  award,  336, 350.     See  Attachment. 
diS"erence  between  Secretary  of  State  and  prison  authority  may  be 

refen-ed,  15. 
referee  no  power  to  commit  to,  138. 

PRIVATE    ACT  OF   PARLIAMENT,  submission  by,  62. 

PRIVILEGE, 

from  arrest  while  attending  reference,  140. 
from  attachment,  338. 

PROCEEDINGS.     See  Action. 
reference,  in  the,  132-162. 

closing  case,  duty  of  arbitrator  as  to,  159. 
condition  precedent  must  be  performed,  135. 
ex  parte,  152-154,  171,  172,  367. 
irregularity  in,  waiver  of,  150-152. 

how  cured,  152. 
ordinary  course,  134,  135. 
regulation  of,  by  arbitrator,  132,  136. 
may  be  reviewed  by  the  court,  133. 
restrained  by  injunction,  158,  159. 
stating  case,  157,  160-162. 
stay    of,    in    action    contrary   to    submission,   47.      See    Staying 
Pkoceedings. 

PRODUCTION, 

of  documents,  how  enforced,  137,  138,  139,  147. 
on  county  court  reference,  140. 

PROLONGED   EXAMINATION   of  documents,   ground   for  referring, 
68,  70. 

PROMISSORY  NOTE, 

award  to  give,  good,  251. 
reference  as  to  liability  on,  2. 

PROMOTERS  OF  PUBLIC  UNDERTAKINGS,  reference  by,  41. 
See  Lands  Clauses  Consolidation  Act. 

PROPERTY,  award  as  to  giving  up,  must  specify,  208. 

PifOTEST,  attending  reference  after,  1 51 . 


INDEX.  607 

PUBLIC   HEALTH   ACT.     ^ee  App.  of  Statutes,  480. 
appointment  of  arbitrator,  55,  82. 
of  umpire,  82,  177. 
arbitration  under,  8,  288,  289,  480. 

arbitrator,  fiiuling  of  fact  by,  conclusive,  289. 
disputing  jurisdiction  of,  289 
must  proceed  although  local  authority 

dispute  liability,  289. 
power  of,  105. 
full  compensation  to  be  made,  288,  289,  481. 

meaning  of,  289. 
liability  questioned  in  action  on  award,  289. 
paving  expenses,  8,  82,  83,  105,  309. 

arbitrator   cannot  inquire  as   to 
total  cost  of  work,  83. 
award  under,  as  to  paving  expenses,  effect  of,  82,  83,  309. 
enforcing,  354,  356. 

action,  by,  354. 

Arbitration  Act,  no  power  of,  under,  35G. 
time  for  making,  182,  183. 
court  can  enlarge,  121,  183. 
umpire  can  enlarge,  183. 
costs  of  arbitration  under,  82,  240,  241,  282,  283. 
arbitrator,  discretion  as  to,  240,  241,  481. 

caimot  award  costs  to  wholly  unsuccessful  party, 
241. 
declaration  by  arbitrator,  &c.,  under,  136,  481. 

wilful  disregard  of,  a  misdemeanour,  301, 
481. 
enlarge  time  for  award,  court  can,  121,  183. 
referring  back  award,  291. 
rule  to  pay  amount  of  compensation,  354. 
submissions  under,  82. 
umpire,  enlargement  of  time  for  award  by,  183. 

PUBLIC  OFFICER, 

of  company,  no  attachment  against,  338. 
reference  by,  38. 

PUBLIC  RIGHTS  referable  by  statute,  3. 

PUBLICATION  of  award,  what  is  a,  188,  364. 

to  parties,  time  to  set  aside  runs  from,  188,  364. 
what  is,  364. 


QUARTER   SESSIONS, 

appeals  to,  referable,  23,  24,  73-75. 

costs  of  reference,  74,  241. 

form  of  order  of  reference,  413. 

proceedings  when  reference  abortive,  391. 
award  entered  as  judgment,  24. 

may  be  enforced  by  attachment,  24. 
Highway  Act  appeals  referable,  74. 
indictment  at,  referable  after  conviction,  25. 
Land  Drainage  Act  appeals  referable,  74. 
submission  by  order  of,  73. 
when  award  abortive,  re-hearing  appeal,  391. 

QUARTER  SESSIONS  ACT.     See  Statutes,  477. 
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RACES, 

referee  of  boat  race,  jurisdiction  of,  110 
stewards  of  horse  race,  position  of,  96. 

RAILWAY, 

compensation  for  accident  on,  6,  7. 
light,  reference  of  compensation,  7. 

RAILWAY    COlklPANIES     ARBITRATION     ACT.      See    App.    of 

Statutes,  465. 
appointment  of  arbitrators,  81. 

failure  of,  171. 
award,  irregularity  or  error  in  form  of,  immaterial,  187. 

must  be  in  writing,  187,  188. 

setting  aside,  187. 

several  may  be  made,  194. 

time  for  making,  114,  183. 

extension  of,  by  umpire,  114,  183. 
costs  of  arbitration,  81,  240. 
death  of  arbitrator,  129. 
documents,  power  to  call  for,  147. 
evidence  on  oath,  142. 
es  parte  proceeding  after  notice,  154. 
proceedings  may  be  regulated  by  arbitrators,  136. 
reference  under,  6,  81. 

revoked,  submission  cannot  be.  bj'  one  company,  126. 
umpire,  provisions  as  to,  81.  170,  175,  176,  183. 

may  enlarge  time  for  award  vmder,  114,  183. 
vacancy  in  arbitrators,  81,  129,  171. 

RAILWAYS    CLAUSES    CONSOLIDATION     ACT.      See    App.    of 
Statutes,  463. 
appointment  of  arbitrator,  80.  126,  128. 
award,  must  be  in  writing,  187. 

declaration  to  be  annexed,  187. 
irregularity  or  en-or  in  form  immaterial,  187. 
compensation  to  be  assessed  under  Lands  Clauses  Act,  80. 
costs  of  reference,  80,  240. 
death  of  arbitrator,  128,  171. 
party,  131. 
umpire,  174. 
declaration  by  arbitrator  and  umpire.  136,  187,  301,  440. 

wilful  disregard  of,  a  misdemeanour,  301. 
documents,  power  to  call  for,  147. 
evidence  on  oath,  142. 
incapacity  of  arbitrator,  128,  171. 
lands,  temporary  user  of,  5. 
mines,  interference  with,  5. 

lands  above,  6. 
refusal  of  arbitrator  to  act,  171. 
revocation,  not  without  consent  of  other  party,  126. 

death  of  party  not  a,  131. 
submissions  under,  80. 
umpire,  provisions  as  to,  174,  176,  179. 
what  matters  referable,  5,  6,  41. 

RAILWAYS,     COMMISSIONERS    OF,    power    under    Regulation    of 
Railways  Act,  1870.. 81. 

RANGES   ACT,  1891,  references  under,  22. 
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REAL   PROPERTY,  questions  relating  to,  referable,  1.  2.     See  La.vd. 
REASONABLE  TIME  allowed  to  perform  award,  317. 

RECEIVER, 

award  appointing,  set  aside,  372. 
liability  of  arbitrator  for  appointing,  30L 

RECITAL, 

in  award,  11)2,  1!)3,  285,  411),  42(;.  _ 

error  in,  no  ground  of  setting  aside,  103. 
in  submission,  wlietlier  limiting  reference,  104. 

RECTOR  referring  riglit  to  tithes  during  his  incumbency,  31 . 

REF'EREE.     See  Arbitrator,  Oificial  Referee. 
appeal  from  order  of,  138. 

authority  as  to  conduct  of  reference,  same  as  a  judge,  137. 
commission  to  take  evidence,  order  for,  137. 
conduct  of  proceedings  before,  137,  138. 
costs,  power  over,  138,  237.     (S'ee  Costs. 

failing  to  deal  with,  237. 
court  may  order  referee  to  proceed,  158.     See  Court. 
explanation  may  be  required  by  court  from,  1G2,  304. 
iees  of,  2!)!l. 

taxation  of,  235-238,  21)9. 
inspection  of  property,  order  for,  137. 

judgment  to  be  directed  by,  on  reference  for  trial,  102,  225,  233,  358, 
386.     See  Judgment. 
appeal  from,  233,  387,  388. 

no  leave  required  on  Appeal  from  Divisional  Court,  233, 

387,  388. 
omitting  to  direct,  233. 
time  for,  380,  .387. 
is  a  judgment  of  the  High  Court,  232,  387. 
form  of  order,  441. 

setting  aside  judgment  directed,  385-388.     See  Setting  Aside. 
application  how  made,  38G-388. 

finding  may  be  varied  on,  38G, 
time  for  making,  386,  387. 
■officer  of  the  court,  wlien,  73,  136,  158, 
official  referees,  71-73.     See  Officiat,  Referee. 
proceedings  before,  137,  138. 
power  to  adjourn  trial  to  convenient  place,  137. 
administer  an  oath,  141,  142. 
deal  with  costs.  65,  236-247.     See  Costs. 
direct  entry  of  judgment,   102,    137,   186,   225,  358.  386. 
See  Judgment. 
place  of  trial,  137. 
have  any  inspection  or  view,  137. 
make  a  peremptory  appointment,  137. 
order  a  commission  for  examination  of  witness,  137. 
.  discovery  of  documents,  137. 
inspection  of  property,  137. 
production  of  documents,  137. 
state  special  case  pending  the  reference,  157.  16t)-l82. 
submit  questions  to  the  court,  138. 
leasons  of,  may  be  required  by  court,  162,  304. 

aR.  2  R 
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BEFEJXEE— co7dinued. 

remuneration  determined    by   court,   on   reference  by   court,   238, 

299. 
report' of,  230-233.     See  Eepoet. 
rules  of  Supreme  Court  applicable  to,  137,  138,  158. 
special,  appointed  by  court,  must  be  agreed  on  by  parties,  09. 
submit  question  to  court,  may,  1G2. 
view  by,  145. 

REFERENCE,     See  Subject-Matters  of  Referexce,  SuBJifssioy.. 
action,  of,  plaintiff  no  right  to  discontinue,  311. 

to  master  on  application  for  judgment,  G8. 

appeal  from  judgment  of  master,  68. 
compulsory,  to  arbitration,  cannot  be  ordered,  semhle,  212. 
costs  of,  what  are,  235.     See  Costs. 
counsel,  notice  of  attendance  by,  133,  134. 
court,  by  order  of,  arbitrator  is  officer  of  court,  136. 

power  to  enter  judgment,  186.. 
entering  on,  what  constitutes.  111. 
failing,  enforcing  contract  in  equity,  300,  391. 
proceeding  in  the  cause  referred,  39(). 
order  of,  for  inquiry  and  report,  67,  68.  230,  402. 
for  trial  of  action,  68,  232,  402. 

at  common  law,  63,  64. 
where  no  provision  as  to  costs,  238.  239. 
proceedings  in,  132-162.     See  Pkoceedixgs. 
sersnce  of,  132. 
verdict  subject  to.  222. 
what  constitutes  a,  44-47. 

REFERRING   BACK   AWARD, 

appeal  from  order  referring  back,  no  leave  required,  233. 
application  for,  how  made,  293,  362. 

court,  when  made  to,  by  motion,  294. 
master,  may  be  made  to,  293. 
whether  can  be  made  to  judge  at  Nisi  Prius,  294 
Arbitration  Act,  1H89,  under,  290. 
arbitrator,  original  powers  revived  by,  294,  295. 
additional  evidence,  should  hear,  295. 
form  of  second  award  by,  295,  296. 
costs  of,  293,  295,  362. 

arbitrator  to  certify  for,  293. 
court,  power  of,  115,  211,  212,  290,  291.     See  Covut. 

when  motion  to  set  aside,  291. 
evidence  after  award,  ground  for,  211. 
form  of  notice  of  motion  to  refer  back  report,  447. 
order  remitting,  44(;. 
second  award,  295,  296,  440. 
grounds  fur,  211,  291-293,  372. 

master  cannot  remit  after  judgment  entered.     See  386,  387. 
mistake  of  arbitrator,  292,  293. 
new  evidence  discovered,  291,  292. 
plaintiff  not  entitled  to  costs  thrown  away,  362. 
proceedings  in  which  order  will  be  made,  291-294. 
same  arbitrator,  to,  unless  misconduct,  148. 
second  taxation  ujKjn,  362. 

submission  treated  as  if  containing  power  of.  291. 
time  for  making  award  after  reference  back,  112,  295. 
moving  for,  293. 
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TIEFUSAL, 

of  arbitrator  to  act,  effect  of,  47,  57,  58,  1*27,  128,  170,  171,  17->. 
wliat  is,  172. 
wliat  is  not,  58. 
admit  persons  at  reference,  134. 
deliver  award  until  fee  paid,  181),  28G,  298. 
f]jive  a  party  time,  1.'j4,  145,  307. 
hear  a  party,  14(5. 
counsel,  134. 
evidence,  1.%. 
make  an  award,  1.57,  158. 

under   Lands,    Ilailways,  and   Companies   Clauses 
Acts,  70,  171. 
])roceed  in  the  reference  any  further,  157,  158. 
reopen  case,  14G. 
state  a  special  case,  IGl,  3G7. 
wait  for  witnesses,  14(5. 
of  party  to  attend  ineetincr,  153. 

to  appoint  arbitrator,  1G(5,  1G7. 

under  Lands  Clauses  Act,  78,  79. 

PvEGULATI(3N  OF   RAILWAYS   ACT.     See  App.  of  Statutes,  4G8. 
arbitrator  appointed  by  Local  Government  Board,  85. 
compensation  for  accident  referred  under,  6,  7. 
disputes  to  be  referred  to  railway  commissioners,  81. 
effect  of,  7,  81. 

REHEAEING  CASE, 

cures  irregidarity  of  proceedings,  151. 
setting  aside  award  for  umpire  not,  368,  36!). 

REJECTING  evidence,  ground  for  setting  aside  award,  143,  155,  368. 

RELEASE,  award  to  execute,  on  payment,  32(J,  ."Jil. 

RELEASES,    :\IUTUAL, 
award  of,  effect  of,  lt>7. 

leaving  court  to  settle  form,  eflect  of,  2()4 

to  a  day  before  submission,  11)8. 

to  time  of  award,  instead  of  time  of  submission,  320,  321 

REMITTING   AWARD,  290-29G.     See  Refekri^g  Back. 
REMOVAL  of  arbitrator  for  misconduct,  158,  299,  300. 

REMUNERATION, 

of  arbitrator.     See  Aututratou. 

under  Arbitration  Act,  1889..  237,  238,  299. 

RENT, 

award  in  action  for,  not  a  specialty,  309. 
not  due,  awarding  payment  of,  109,  251. 

RE-OPEXING  CASE,  discretion  of  arbitrator,  146,  159. 

REPAIRS, 

awarding,  on  property  of  stranger,  2G6. 

2  k2 
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REPORT  OF  REFEREE, 

addressed  to  court  or  jvidge,  231. 
adoption  of,  231. 

master  no  power,  231. 
ming  of,  231. 

form  of,  441.  1 

judge  can  alter  or  vary,  231.  I 

motion  to  adopt,  vary,  or  remit,  231,  232. 

form  of  notice  of,  445. 
notice  of,  to  parties,  231. 

power  of  master  to  refer  question  for,  230.  J 

reference  for,  under  Arbitration  Act,  67,  68,  2.30-233. 

form  of  summons  and  order,  400,  402. 
special  case,  report  may  be  in  form  of,  162.     See  Special  Case. 
verdict,  is  equivalent  to,  232. 

REPUGNANT, 

award  must  not  be,  209. 

setting  aside,  for  repugnancy,  209,  371. 

REQUEST, 

in  award  equivalent  to  order,  192. 

to  perform  award,  when  necessarj',  319,  320. 

RESERVATION, 

of  judicial  authority  avoids  award,  201-203. 

of  ministerial  authority  va&y  ^lot  avoid,  203,  204. 

setting  aside  award  for  reservation  of  authority.  370. 

RESTPvAIN  arliitrator  or  parties  from   proceeding  in  reference,  court 
may,  158. 

RESTRAINT  OF  TRADE,  awarding,  255. 

REVOCATION, 

agreement  to  refer  not  revocable,  122,  123. 
appointment  of  reference  by  arbitrator,  of,  133. 
authority  of  arbitrator,  of,  123. 

ap))eal  from  order  for,  124. 

Arbitration  Act,  under,  by  leave  only,  122,  123. 

bankruptcy  of  i)arty  is  not,  126,  127. 

corruption  of  arbitrator,  ground  for,  125. 

county  court,  on  submission  bj'  order  of,  73,  12(). 

court,  by  leave  of,  123-126,  160. 

application  for,  how  made,  124. 
summons  for,  417. 

death  of  arbitrator,  effect  of,  128. 
party,  elfect  of,  129-131. 

evidence  imi)roperly  received,  gi'ound  for,  124,  125. 

Lands,    Railwavs,    and   Companies   Clauses    Acts,    under,    7!^, 
126.  131. 

lot,  appointment  of  umpire  by,  ground  for,  125. 

marriage  of  female  party  is  not  now,  127. 

notice  of,  to  arbitrator,  418. 

party,  by,  when,  121,  122,  123. 

jiroccedings  by  arbitrator  against  party,  ground  for.  125. 

refusal  of  arbitrator  to  act,  cflect  of,  127. 
form  of,  418. 
notice  of,  to  arbitrator,  41 K 
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KKillT  OF  WxVY,  awarding  as  to,  2G(),  2  ;G. 

UUfjK  NISI  abolislied  for  ap[)licatIo:is  as  to  award-:,  347,  .■;74. 

JIULIO  OF  COURT, 

attachment,  for,  34(1,  347. 

elfect  of  making  submission,  55, 

parol  submission  could  not  be  made,  54. 

pay  amount  awarded,  to,  352-355. 

submission  by  writing  now  lias  effect  of,  55,  33(1. 

RULE  TO  PAY  sum  awarded,  352-355. 

RULES  OF  SUPREME  COURT,  applicable  to   references  by  ordei-  of 
the  court,  137,  138. 

laiLES  AND  ORDERS, 

Order  IX.  r.  2,  service,  355. 

Order  XIV.  r.  1,  application  for  judgment,  G8,  455. 

r.  7,  reference  to  master,  G8,  455. 
Order  XVI.  r.  11,  joinder  of  parties,  33. 

r.  21,  consent  of  persons  under  disability,  30,  38. 
Order  XVII.  r.  1,  marriage,  &c.  no  abatement,  127,  129. 

rr.  1-4,  ,,  ,,  „         450. 

Order  XIX.  r.  14,  pleading,  324. 
Order  XXI.  rr.  15-20,  pleading,  325. 
Order  XXVI.  r.  1,  discontinuance,  311. 

Order  XXVIII.  rr.  11,  12,  correction  of  mistakes  in  orders,  07. 
r)rder  XXX.  rr.  1,  3,  4  (1875),  payment  into  court,  302. 
Order  XXXI.  r.  12,  discovery,  139. 
r.  15,  inspection,  370. 
r.  18,  inspection,  305,  370. 
Order  XXXVI.  r.  7  (a),  modes  of  trial,  G'J.  450. 
r.  30,  speeches  to  jury.  135. 
rr.  45,  40,  47,  distribution  of  business  among  official 

referees,  71,  450. 
r.  47a,  quarterly  return  to  Lord  Chancellor  of  state  of 

business.  457. 
r.  47b,  Lord  Chancellor's  directions,  71,  72,  457. 
r.  48,  place  of  trial  and  view,  137,  145,  457. 
r.  49,  witnesses,  135,  137,  139,  457. 
r.  50,    power  to    conduct    reference    and    to   order 
discovery,  102,  137,  147,  225,  457. 
to  direct  judgment,  233. 
r.  51,  referee  no  power  to  commit,  138,  457. 
r.  52,  referee  stating  case,  138,  102,  457. 

court  reviewing   his   decision,  and    judgment 

entered  thereon,  102,  304. 
remitting,  290. 
setting  aside  judgment,  380. 
r.  52a,  rules  to  apply  to  official    referee,  138,  225, 

457. 
r.  53,  notice  of  report,  231,  457. 
r.  54,  adoption  or  variation  of  report  when  considera- 
tion adjourned,  231,  290,  294,  457. 
r.  55,  when  not  adjourned,  231,  290,  294,  457. 
r.  55a,  motion  to  adopt,  231. 

r.  55r.,  costs  when  whole  cause  referred  to  official 
referee,  232,  238,  245,  458. 
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EULES  AND  OUBEJlS—conUnued. 

Order  XXXVI.  r.  55c,  rules  to  apply  to  arbitrator,  102,    137,  138, 
162,  225,  232,  233,  238,  290,  304,  458. 
r.  57,  inquiry  as  to  damages,  72,  458. 
r.  57a       „  ,,         „        by  official  referee,  72, 

458. 
Order  XXXVII.  r.  5,  examination  of  witnesses,  140. 
Order  XXXVIII.  r.  2,  aftidavits,  how  intituled,'  345,  375. 
r.  12,  alterations  in,  375. 
r.  14,  defect  in,  348. 
r.  15,  stamp  on,  375. 
Order  XXXIX.  rr.  1a,  3,  4,  motion  for  new  trial,  386. 
Order  XL.  r.  2,  referee  to  direct  judgment,  225,  233,  358,  458. 

1'.  6,  setting  aside  judgment  as  wronglv  entered  on  findings, 

386,  458. 
r.  6a,  application  of  rules  to  officer  of  court,  referee,   or 

arbitrator,  225,  233,  358,  386,  458. 
r.  7,  motion  for  judgment  alter  issues  tried,  232,  458. 
Order  XLII.,  execution,  35(3. 

r.  1,  judgment  or  order  to  be  obeved  without  demand, 

341. 
r.  31,  execution,  338. 

r.  31  a,  enforcing  award  before  expiration  of  time  for 
setting  aside,  355,  458. 
Order  XLIV.  r.  1,  writ  of  attachment.  350. 

r.  2,  no  writ  witJiout  leave,  347. 
Order  LII.  rr.  1,  2,  motion  to  set  aside  award,  374,  387,  45^,  459. 
to  remit  award,  294. 
for  attachment,  347. 
r.  3,  notice  of  motion,  374,  387,  459. 
r.  4,  grounds  of  motion  to  be  stated  and  affidavits  served, 

294,  347,  374,  377,  459. 
r.  5,  length  of  notice  of  motion,  374,  387. 
Order  LIV.  it.  4b,  4f,  originating  summons,  355. 
rr.  4b-4f,  459. 
r.  4e,  service,  355. 
r.  5.   460. 

r.  12,  jurisdiction  of  master,  346. 

r.  12a,  powers  of  master  under  Arbitration  Act,  1889, 
49,  69,  120,  173,  230,  231,  293,  300,  346,  460. 
Order  LVII.,  interpleader,  302. 
Order  LVIII.,  appeals,  387. 
Order  LXlIl.r.  16,  sittings  of  referees,  138,  460. 
Order  LXIV.  r.  1,  "  month  "  means  calendar  month,  112. 
r.  7,  court  enlarging  time,  365. 

r.  14,  time  lor  setting  aside  award,  188,  u.  (p.\  364, 
387,460. 
dates  from  publication  to  parties,  364. 
1'.  14a,  eidargement  one  month,  120,  460. 
Order  LX^'.  i-.  1,  costs  indiscretion  of  court,  351,  358,  460. 
r.  2,  costs  of  issues  to  follow  event,  227. 
r.  12,  countv  court  costs,  245. 
r.  14,  set  oRfor  costs,  240,  315. 
]•.  15,  taxing  costs  of  award  before  time  for  setting  aside 

(•xi>ired,  360,  460. 
r.  16,  notice  of  taxation,  35^. 
Order  LXVII.  r.  .5,  personal  service,  355. 

r.  6,  substituted  service,  355. 
Order  LXX.  r.  1,  irregularity,  375. 
Ordr-i  I.XXI.  r.  1a,  ori<rinating  summons,  355. 
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SALE,  CONTRACT  OF,   enforcing,  reference   as  to   terms  of  failing, 
390. 

SALVAGE  of  goods  burnt,  award  as  to,  249. 

SCALE    of   taxation   of    costs,   county   court   scal'3,   wheu,   239,   245, 
360,  301. 

SCIENTIFIC  INVESTIGATION,  .luestion  re(iuiring,  reference  of,  08. 

SCOTCH  LAW, 

"cause  and  all  questions,"  submission  of,  101. 
death  of  party,  wlictlicr  revocation,  129. 
law  as  to  form  of  submission,  43. 
unnamed  person,  submission  to,  43. 

SEAL, 

award  to  be  under,  when  submission  so  provides,  180. 
under,  wlien  a  deed,  190,  191,  309. 

SECURITY, 

award  to  give,  must  specify  nature  of,  207. 

of,  with  sureties,  void  as  to  sureties,  201,  263, 

SEPARATE  ESTATE,  power  of  married  woman  to  refer  questions  as 
to,  28. 

SEPARATION,  terms  of,  referable,  24,  03. 

SERVICE, 

affidavits,  of,  on  motion  for  attachments,  347. 

setting  aside  award,  375. 
appointment  of  time  of  meeting,  of,  133. 
attachment,  of  documents  for  purpose  of,  343,  344,  345. 

of  notice  of  motion  or  evidence  for,  347,  348. 
order  of  reference,  of,  on  arbitrator,  132. 
submission,  of,  on  arbitrator,  132. 
summons  to  enforce  award  under  Arbitration  Act,  355, 

SESSIONS.     See  Quarter  Sessions. 

SET-OFF, 

awarding  balance  of,  to  defendant,  225.     See  108,  109. 
costs,  of,  so  as  to  atlect  solicitor's  lien,  240,  315. 

SETTING  ASIDE, 
attachment,  350. 
award, 

appeal  against  refusal,  is  interlocutory,  384. 

application  for,  304,  374. 

when  within  prescribed  time,  188,  364. 

assignee  of  bankrupt,  application  b}',  270,  300. 

authority  of  arbitrator  not  renewed  by,  115. 

costs  of  motion,  383,  384. 

county  court,  on  reference  bj',  363,  304. 

court,  jurisdiction  of,  363,  365,  306. 

evidence  to  justify,  must  be  tendered,  143, 

executor  may  apply  to  set  aside,  376. 
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SETTING  ASIDE— contimicd. 
award — con  tinued . 

grounds  for,  366-374. 

arbitrator,  acceptance  of  hospitality  by,  135. 
exceeding  autliority,  371,  372,  383. 
misconduct   of,    134.    135,   161,   184.  3G3,  366, 
367. 
appointing  umpire  by  lot,  368. 
corruption  of,  366,  367. 
delegating  authority,  368,  370. 
executing  award  imjiroperly,  368. 
examining  witness  in  absence  of  other  party, 

148,  367. 
ex  parte,  proceeding  improperly,   153,  367, 

368. 
not  hearing  the  case,  145,  367,  368. 
refusing  to  postpone  arbitration,  134,  367. 

state  special  case,  161,  367. 
secret  interest  in  subject,  184,  367,  368. 
taking  opinion  on  incorrect  facts,  368. 
award,  not  final,  370. 

uncertain,  371. 
void,  369. 
excess  in  award,  214-218,  371,  372. 
fraud  of  party,  372, 

misconduct  of  party  or  witness,  372-374. 
mistake  of  arbitrator,  210-214,  332,  369,  370. 
new  matter  discovered,  372,  373. 
parties  incapable  of  contracting,  o7-'!. 
perjury  of  witness,  373,  374. 
rejection  of  evidence,  145,  146,  155,  368. 
umpire,  appointing,  by  lot,  368, 

awarding  improperly,  185. 
hearing  new  evidence,  184. 
refusing  to  hear  evidence,  369. 
acting  xnih.  interested  arbitrator,  184,  368. 
gruunds  for  opposing  motion  for,  380-382. 
jurisdiction  for,  363. 
motion  to  set  aside  award,  363-384. 

afifidaAnts  on,  374-377,  379,  414. 

additional,  when  allowed  382 
after  ai'gument,  382. 
alterations  in,  375. 
documents  mentioned  in,  376. 
intituling,  375. 
service  of,  374. 

irregularity  in,  374,  375. 
sufficiency  of,  375. 
costs  of,  383,  384.  ' 

grounds  must  be  stated  in  notice,  374,  377-379. 
makhig  the  motion,  374. 
notice  of,  374. 

form  of,  446. 
parties  entitled  to  make,  37(). 
second  motion,  377. 
time  for,  364-366. 

enlargement  of,  365,  360. 
part  of  award  set  aside,  383. 
Iiractice  on  opposing  motion,  380-382. 
Hpecial  case  directed  when  facts  complicated,  oSO. 
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SICTTING  ASIDE— conti lined. 
award — contiiiueil. 

iinc  for  application,  oGl,  o<ilJ. 

delay  must  be  explained,  36G. 
enlargement  of,  ;5G5,  oG(j. 
trilling  sum  in  dispute,  374. 
judgment  entered  liy  direction  of  referee,  .'185-388.     See  Juik;.mi:nt. 
appeal  from  Divisional  Court  to  Court  of  Appeal,  387,  388. 
application,  liow  made,  38G. 
court,  powers  of,  386. 
evidence  at  trial  to  be  produced,  ;!88. 
motion  for,  387. 
time  for,  387,  388. 
submission  made  in  a  cause,  6G. 

SEVERAL  PARTIES,  what  dilferences  can  be  decided,  105-KJ7. 
SEVERANCE,  damage  from,  what  is,  276-280. 
SHALL  OR  MAY,  construed  imperative,  258. 
SHARES  in  ship,  award  to  pay  in  proportion  to,  2U7. 

SHORTHAND  WRITER, 

costs  of,  not  generally  allowed,  3G(). 
excluded  by  arbitrator,  134. 

SHOWING  CAUSE, 

against  motion  for  attachment,  348.     See  Attachmest. 
against  rule  to  set  aside  award,  380.     *See  Setting  Aside. 

SICK  PERSON,  examination  at  residence,  135. 

SIGNATURE, 

of  award,  187. 

of  both  parties  to  submission  not  required,  48,  55. 

SILENCE,  effect  of,  in  award,  as  to  a  matter  in  ditlcrence.  li.»8.  i;i'J. 

SITTINGS  of  referee,  137. 

SLANDER,  action  for,  may  be  referred,  1. 

SOLICITOR. 

arrest  privileged  from,  when  attending  reference,  140,  338. 

award  should  not  be  drawn  up  by  solicitor  to  one  party,  187. 

bill  of  costs,  award  to  pay  amount  of,  207. 

called  in  by  arbitrator  after  protest,  134,  135,  1G4,  165. 

consent  of,  good  for  enlargement  of  time,  35. 

employed  to  draw  up  award,  165,  166,  187. 

costs  of,  taxation  of,  351',  36(  t. 
lien  of,  effect  of  award  on,  315,  31G. 

rule  to  pay  not  granted  to  enforce,  354. 
set  off"  so  as  to  effect,  240,  315,  316. 
power  of,  to  bind  client  by  reference  of  cause,  34,  35. 
waiving  objection,  178. 
clerk  cannot  bind,  35,  178. 
infants  and  their  next  friends  not  bound,  35. 
town  agent  can  bind  client,  35. 
service  on,  of  notice  of  motion  for  attachment,  347. 

order  of  reference,  132. 
uncertificated,  no  costs  payable  under  Lands  Clauses  Act,  285. 
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SOLICITOR  AXD  CLIENT, 

arbitrator,  power  to  award  costs  as  between,  6G,  240,  3G1. 
no  power  under  Agricultural  Holdings  Acts,  288. 
taxing  costs  as  between,  36 L 

SPECIAL  CASE, 

arbitrator,  duty  of,  when  stated,  16L 

or  umpire  maj'  state,  pending  the  reference,  160.  161. 
as  to  point  of  evidence,  157. 
may  be  compelled  to  state,  160,  161. 
no  appeal  froni  decision  on,  162,  219. 
appeal  from  order  for,  not  to  Court  of  Appeal,  1G2. 
application  to  state,  how  made,  160. 

when  granted,  161. 
award  may  be  in  form  of,  218,  219. 

appeal  from  decision  on,  218,  219. 

order  of  High  Court  on,  is  a  final  order,  219. 
form  of  award  when  stating,  220,  221. 
Building  Societies'  arbitrations,  in  case  of,  220. 
costs  of,  162,  234,  359. 
court  may  direct,  160,  161. 

on  motion  to  set  aside  award,  380. 
difference  between  special  case  stated  pending  reference  and  as  an 

award,  218,  219. 
Friendly  Societies'  arbitrations,  in  case  of,  220. 
Lands  Clauses  Act,  arbitrator  may  state,  219,  281. 

power  of  Court  of  Appeal  over  costs,  of, 
220. 
Local  (jrovernment  Act,  arbitrator  may  state,  83,  157,  161,  162. 
Local  Government  Board  cannot  state,  220. 
order  by  judge  to  state,  not  a  matter  of  practice  and  procedure,  162. 

appeal  from,  not  to  Court  of  Appeal,  162. 
referee  may  state,  160, 162. 

refusal  to  state,  may  amount  to  misconduct.  161,  367. 
report  in  form  of,  162. 
umpire  may  state,  160. 

SPECIAL  JlTvY,  how  arbitrator  should  certify  for,  247,  428. 

SPECIAL  REFEREE.     <See  Referee. 

court  may  refer  questions  in  cause  to,  67,  6S,  230. 
no  power  to  refer  to,  unless  agieed  upon,  09. 

SPECIALTY  DEBT,  whether  award  creates,  309. 

SPECIFIC  PERFORMANCE, 

of  award,  when  entbrced  in  equity,  333. 
when  made  beyond  time,  121. 
of  contract,  after  abortive  reference,  390,  391. 

STAKEHOLDER, 

arbitrator  as,  liability  of,  301. 

notice  of  award  should  be  given  to,  317. 

STAMl', 

award  must  be  stamj»ed,  187,  liiO,  191,  550,  551. 

no  attachment  on  unstamped  award,  191,  347. 

no  obligation  on  arbitrator  to  stamp,  187. 

time  for  stamping,  191. 

when  objection  to  want  of  stamp  may  betaken,  191. 
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ST  A  MP — contin  ned. 

fees  of  official  referees  payable  b}',  73. 

indorsed  agreement  enlarcing  time  or  changing  arbitrator  reijuires, 

56. 
opinion  of  counsel  does  not  require  a,  I'Jl. 
submission  by  agreement  requires,  o5. 

bond,  5G. 
want  of,  on  award,  no  attaeluiient,  191,  347. 

on  documents  produced,  to  be  noticed  by  arbitrator,  157. 

STANNARIES, 

disputes  in  case  of  mine  in,  may  be  referred,  7,  8. 

STATEMENT  by  arbitrator  showing  mistake  in  award,  'ilo,  211. 
STATUTE,  award  under,  may  operate  as  a  conveyance.  ol2,  313. 

STATUTE  OF  FRAUDS, 

award  on  submission  by  bond  as  to  price  of  lands  valid  under,  5G. 
written  award  on  parol  submission   is  a  parol  contract  under,    55, 
335. 

STATUTE  OF  LIMITATIONS,  plea  of,  in  action  on  award,  320. 

STAYING  PROCEEDINGS, 
application,  how  made,  49. 
Arbitration  Act,  piovisions  of,  47,  451. 
bankruptcy,  action  by  trustee  in,  52. 
bias  of  arbitrator,  effect  of,  53,  54. 
court  has  discretion,  49. 

power  of,  as  to,  48. 
ejectment,  action  for,  52. 
foreign  court,  reference  to,  47,  48,  52. 
fraud,  action  charging,  5U. 
onus  to  show  case  not  tit  for  arbitration,  49. 
parol  submi;-sion,  not  in  case  of,  55. 
partnership,  action  relating  to,  53. 
party  asking  for,  must  be  willing  to  arbitrate,  51. 
some  claim  not  referable,  52. 

defendants  willing  to  refer,  52,  53. 
step  in  proceedings,  application  before  taking,  47,  48. 
when  court  better  tribunal,  52. 
wrongful  dismissal,  51. 

STEP  IN  PROCEEDINGS,  what  is,  48,  49. 

STEWARDS  OF  HORSERACE,  not  strictly  arbitrators,  9(5. 

STRANGER, 

acquiescence,  may  be  bound  by,  32. 

added  as  a  party,  32,  33. 

attachment,  stranger  cannot  have,  337. 

attendance  of,  arbitrator  refusing  to  allow,  134. 

award  not  evidence  against,  329-332. 

consent  may  be  bound  by,  32. 

directions  in  award  as  to,  2G1-2(J(). 

aJlecting  property  of,  205,  200,  318. 
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STEAWiEE— continued. 

directions  awarding  act  to  be  done  bv,  263,  204. 
land  to,  262. 
payment  to,  261,  262. 

no  attachment  on,  337. 
reserving  settlement  of  deeds  by,  203. 
statement  in  award  justifying  directions  as  to,  265,  266. 
effect  of  award  as  regards,  313-315. 
joining  in  appointment,  effect  of,  GO. 
submission  on  behalf  of,  effect  of  award,  265. 

STKEAM, 

regulating  use  of  a,  by  award,  25'J, 
to  repair  bank  of,  award,  266. 

SUBJECT-MATTERS  OF  REFERENCE, 

cause.     See  Action,  Cause. 

civil  interests  of  parties,  1-3. 

comity  court  actions,  2,  73. 

criminal  matters,  24,  25,  GS. 

divorce  suits,  24. 

future  claims,  59,  60,  107,  108,  10!>. 

use  of  property,  3,  97,  250,  258. 
joint  or  several,  whether,  105-107. 
law,  questions  of,  2. 
(juarter  sessions,  appeals  to,  23,  24. 
special  statutes,  matters  under — 

Agi'icultural  holdings,  tenants'  compensation,  18,  19,  288. 

allotments,  0,  10,  21. 

Building  societies,  21,  40. 

charities,  22. 

Companies  Clauses  Act,  4. 

copyhold  enfranchisement,  23. 

Crown  lands,  22. 

Electric  lighting,  13,  14. 

Explosive  Act,  478. 

Friendly  societies,  21,  39. 

gasworks,  13. 

Housing  of  AVorking  Classes  Acts,  17. 

inclosure  of  commons,  3,  312,  330,  331. 

Lands  Clauses  Act.     See  Lands  Clauses  Act. 

lands  for  military  purposes,  22,  23. 
public  purposes,  4,  5. 

Local  Govenmient  Acts,  8,  9,  83. 

London  I'uilding  and  Management  Acts,  11,  12. 

masters  and  workmen,  15. 

mines,  7. 

prisons,  15. 

Public  Health  Act,  8,  l(t5,  288,  289. 

railways,  5-7. 

SUB.MISSION, 

agreement  not  under  seal,  by,  55. 

alteration  by  parol  of  written  submission,  54,  57. 

amendment  of,  GO,  67. 

Arbitration  Act,  1889,  meaning  of  word,  in.  48,  65. 

provisions  of  iirst  scliedule  deemed  incUuled,  55,  57. 
arbitration  clauses  in  agreements,  59-63. 

staying  proceedings  contrary  to,  47. 
liiind,  liy,  56. 
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SUBMISSION— co/^^w  ued. 

cause  at  law,  in  a,  G.'},  (j4,  G5. 
usual  terms,  05. 
consent,  by,  award  is  jj^enerally  final,  210,  307. 

same  eil'ect  as  if  made  an  order  of  court,  55.  33G. 
county  court,  of  an  action  in,  73. 
deed,  by,  57. 

duration  of,  when  Arbitration  Act  excluded,  111. 
execution  of,  by  all  ])arties,  4(;,  50,  110. 
foreign  court,  to,  witiiin  Arbitration  Act,  47. 
forms  of,  43,  393-399. 

future  disputes,  of.  .59-03,  97,  107,  108,  109. 
indorsement  of  counsel's  brief,  by,  55. 
judge's  or  master's  order,  by,  04. 

order  of  court,  to  have  same  effect  as  if  made  an,  55,  330. 
parol,  by,  54,  55,  228,  335,  337. 
(]uarter  sessions,  of  appeals  to,  23,  24,  7.3,  74,  413. 
recitals  in,  effect  of,  104. 
revocation  of,  121  i-t  seq.     See  Revocatiox. 

clause  preventing  death  being  a,  130. 
service  of,  on  arbitrator,  132. 
setting  aside,  GO. 
special  statutes,  under,  3-23.     See  Subject-Matters  of  Referevce, 

supra. 
stamp  required  on,  50. 
stranger,  on  behalf  of,  effect  of,  205. 
terms  of,  effect  on  jurisdiction  of  arbitrator,  99. 

''all  disputes,"  reference  of,  103. 

''  all  matters  in  difference,"  reference  of,  99,  1(10. 
down  to  what  date  reference  extends,  107. 

••all  suits,  controversies,  and  demands,"  etc.,  100. 

••  cause,"  or  "  all  matters  in  the  cause,"  101. 

•'  cause  and  all  matters  in  difference,"  97,  108,  196. 

matters  in  difference,  ''  between  the  parties  in  the  cause,"  loi. 
"in  the  cause  between  the  parties,"  lol. 

costs,  power  to  award  as  to,  102,  237,  239.     See  05. 

future  claims  referred,  108. 

matters  specified  in  the  submission,  10*2-104. 

matters  subsequent  to  the  commencement  of  action,  107. 

power  to  award  what  shall  be  done,  258. 

recitals,  effect  of,  104. 

several  parties,  what  differences  to  be  decided,  105-107. 

SUBPCENA, 

of  witnesses,  in  reference  by  order  of  court,  137,  138,  l.'il*.  140. 
in  reference  by  consent  out  of  court,  139. 

SUMMONS, 

attachment,  for,  346. 

enforce  award  under  Arbitration  Act,  to,  355,  448. 

enlarge  time  for  award,  to,  120,  417. 

reference  of  cause  or  question,  for,  09,  400,  401. 

revoke  submission,  for  leave  to,  124,  417. 

SUNDAY,  award  of  payment  on,  251. 

SURETIES,  award  ordering  party  to  procure,  bad,  201,  203. 
when  binding  upon,  31. 

SURPRISE,  setting  aside  award  for,  373. 

SURRENDER,  copyhdd,  award  of,  204. 
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TAKING  UP  award  under  Lands  Clauses  Act, 
claimant  cannot  recover  costs  of,  28(3. 

costs  paid  by,  in,  not  costs  of  arbitration,  280. 
mandamus  to  promoters  to  compel,  286. 
promoters  bound  to  take  up,  286. 

to  furnish  copy  to  claimant  on,  286. 
validity  of  a^Yard  may  be  contested  after,  286. 

TAXATION   OF   COSTS,  358.     See  Costs. 
action  referred,  of,  358-.362. 

notice  of  taxation,  358. 
arbitrator,  fees  of,  235,  236,  298,  299. 

court  cannot  compel  taxation  of,  299. 
not  binding  on  arbitrator,  299. 
when  not  subject  to,  238. 
when  taxed  by  arbitrator,  229,  237. 
award,  costs  of,  may  be  taxed  although  time  to  set  aside  award  not 

elapsed,  300. 
costs,  what  allowed,  234-239,  243-240,  359,  383,  384. 
County  Courts  Act,  1807,  under,  239. 
delegating  to  person  other  than  master,  202,  203. 
inferior  court,  reference  in,  241. 
issues,  taxation  of,  220,  227. 
Lands  Clauses  Act,  of  reference  under,  284.     See  Lands  Clauses 

Act. 
Lands  Clauses  (Taxation  of  Costs)  Act,  1895,  under,  284. 

master    to    tax, 

284. 
court  cannot  re- 
view taxation, 
284. 
lower  scale,  on,  245,  360. 
master,  delegation  to,  116,  203. 

must  tax  according  to  award,  361. 
power  as  to,  361. 
ministerial  act,  is  a,  166. 

not  necessary  before  action  to  recover  costs,  323. 
party  and  party  costs,  235,  298. 
Quarter  Sessions,  at,  74. 
reference  back  of  award,  effect  of,  362. 
reference,  of  a,  203.  235-240,  361. 
review  of,  300-.S02. 
scale  for,  239,  300,  .301. 
second,  after  reference  back,  362. 
Solicitors  Act,  1843,  under,  284,  285. 
solicitor  and  client,  as  between,  240,  288,  301. 

TKNANTS'  COMPENSATION   ACT,    1890..  20. 

TENDER, 

of  money  awarded  should  be  made,  318,  319. 
of  execution  of  deed  awarded,  319,  320. 

TERMINATION  of  arbitrator's  authority,  114. 

TESTATOR  cannot  appoint  arbitrator  by  will,  46. 

'I'ESTIMONY, 

by  arbitrator,  302-:5<lO. 

arl)itrator  cannot  be  examined  as  to  the  grounds  of  award,  3it2, 
303. 


i 
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THIRD   AllBITRATOR,  58,  1G8,  lOU   170.  171,  17:3. 
appointment  oi",  when  to  be  made,  1  <U. 
court  may  appoint,  58,  173. 
delegation  to,  not  allowed,  lb  J. 
must  concur  in  award,  1G8,  Kj'J. 
refusal  of,  to  act,  170. 

waiver  of  objection  ^o^'jo   jc  n>g  lb  J  arbitrator, 

where  submission  provides  toi,  lelusai  oi  paii\  lu     1 1 
48,  51). 
THIRD   PARTY.     See  Skkanger. 

TIME,  111    11. 

award,  for  >^^|^^;^;^'ll<^-121,  180,  181.     See  K.iah.km.nt. 
by  arbitrator,  UG-l  18.  ^ 

by  consent  of  parties,  118,  11  J. 
by  court,  110-121,181. 

form  of  summons  tor,  41  ^ 
by  umpire,  180,  181. 
Lands  Clauses  Act,  under,  113,  114,  118  182. 
Public  Health  Act.  under,  183.     See  10b. 
Railway  Companies  ArbitraUon  Act,  under,  1  U. 
reference  back,  on,  112,  295. 
for  referring  back,  293. 
for  setting  aside,  3(34-366. 
award  need  not  tix  time  for  doing  an  act  directed  204. 
essence  of  the  contract,  considered  to  be  of  the,  Ho. 
further  time,  party  asking  ^r,  145,  14(.. 
meeting,  for,  arbitrator  appoints,  lo2,  13d,  i.w. 

™Sid"me'S  ^'vai^nnist  be  adhered  to.  111-114. 
SngSe,  award,  ^or,  fOi-^-Jee  S.xt:.o  Asx.k. 

judgment,  for,  38b,  3«/. 
nmnire  for  appointment  of,  57,  176,  177.  ,(, 

Sin  which  difl-erences  to  be  decided  must  have  arisen,  107-109. 

TITHES,  •  If  ..  Qi^ 

award  extinguishing  right  to,  did. 
awarding  on  future  payment  ot,  250. 
submission  by  rector,  effect  ot,  31. 

statute  as  to  commutation  ot,  4. 

'^'^'^  ofaffidavits  on  enforcing  award  under  Arbitration  Act,  355. 
motion  for  attachment,  344. 
to  property,  award  may  decide,  312. 

cannot  transter,  31.^. 

TOLLS,  may  be  subject  of  reference,  1. 

TORT,  action  for,  reference  of,  determined  by  death  of  plaintiff,  131. 

TOSSING   UP, 

for  choice  of  umpire,  bad,^!/  ^  db». 
waiver  of  objection  to,  178,  368. 

TOWN   AGENT  of  solicitor  binds  client  by  reference,  35. 
TOWNS  IMPROVEMENT  CLAUSES  ACT,  1847.. 5. 
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TP.ADE,  restraint  of,  awarding,  255. 

TRAMWAYS   ACT,  1870, 

disputes  under,  to  be  referred,  85. 
price  of  tramway,  86,  87. 

TRANSFER, 

of  business  from  one  official  referee  to  another,  71,  72. 
of  property,  award  will  not  operate  as,  311-313. 

TRESPASS, 

award  in,  when  good  plea  for  a  stranger,  328. 

award  ordering  party  to  commit,  effect  of,  250,  265,  372. 

TRIAL, 

arbitrator,  before,  conduct  of,  132  et  seq. 

de  die  in  diem,  before  referee,  137,  138. 

place  of,  arbitrator  appoints,  132,  137. 

postpone,  appeal  from  refusal  of  referee  to,  138. 

referee,  by.  137,  138. 

reference  for.  Arbitration  Act,  GS,  232. 

time  of,  appointment  of,  132,  133,  137. 

TRUSTEE, 

banknipt,  of.  reference  by,  38,  39. 

personal  liability,  on  reference  by,  38. 

references  under  powers  of  Trustee  Act,  1893..  38. 


UMPIRAGE,  arbitrator's  fees  are  costs  of,  185,  236. 

UMPIRE, 

appointment  of,  by  arbitrators,  57,  167.  172,  178. 
by  chance,  bad,  177,  368. 

unless  assented  to  by  parties,  178, 
368. 
by  court,  58,  173,  175,  451,  452. 
by  parties,  57,  58,  172,  173. 
condition  ]  recedent,  sometimes  is  a,  169,  176. 
disapproA-al  of  parties  immaterial,  179. 
ibrra  of,  179,  395,  409,  410,  411. 
fresh,  on  death  or  refusal  to  act,  58,  173,  178. 
how  choice  to  be  made,  176,  177.     See  368. 
improi)er,  waiver  of  objection,  150,  178,  368. 
special  statutes,  under, 

Companies  Clauses  Act,  81,  82,  170,  175. 
Lands  Clauses  Act,  79,  170,  174,  179,  181,  182. 
by  Board  of  Trade,  174, 176. 
Public  lleahh  Act,  82,  177. 
Railway  Companies  Arbitration  Act,  81, 170,  1 75. 
Jtailways  Clauses  Act,  170,  174,  175. 
time,  for,  57,  176,  177. 
.irbitrators,  disagreement  of,  what  is,  180,  181. 
joining  in  umpirage,  effect  of,  1^5. 
umpire  sitting  with,  184. 
.fiiitliurity  of,  commencement  of.  12«,  167,  179,  180. 

Lands  Clauses  Act,  under,  79,  181,  182. 

Public  Health  Act.  under.  IH.'}. 

Railway  Companies  Arbitration  Act,  under,  183. 
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VU?mE—contimied. 

authority  of,  duration  of,  180,  181. 

Lands  Clauses  Act,  under,  181,  182. 
Public  Health  Act,  under,  183. 
Railway  Companies  Arbitration  Act,  under, 
183. 
enlargement  of  time,  180,  181. 

Arbitration  Act,  under,  by  court, 

181. 
Public  Health  Act,  under,  183. 

by  court,  183. 
Railway    Companies    Arbitration 
Act,  under,  183. 
award,  should  separate  his  own  and  arbitrators'  charges,  238. 

time  for  making,  181. 
costs  of,  185,  236,  238. 

discretion  as  to,  237. 
death  of,  58,  173. 

appointment  by  court,  173,  452. 

application  for,  to  master,  173. 
Lands  Clauses  Act,  under,  174,  182. 
Railway  Companies  Arbitration  Act,  175. 
Railways  Clauses  Act,  under,  174. 
Stamp  on,  not  necessary,  179. 
declaration  by,  under  Lands  Clauses  Act,  &c.,  79,  80,  136,  286,  440. 
duty  of,  174,  183-185,  368,  369. 
enlargement  of  time  by,  180,  181. 
evidence,  must  hear,  before  awarding,  185. 
incapacity  of,  58,  173. 
interest  of,  when  objectionable,  94. 
notice  to  appoint,  58,  173. 

on  failure,  court  may  appoint,  58,  173. 
powers  of,  141,  142,  179,  180,  183-185. 
proceedings  before,  180,  181,  183-185. 
refusal  to  act,  fresh  appointment,  58,  173,  178. 
setting  aside  award  of,  184,  185,  368.     See  Setting  Aside. 
special  case,  may  state,  160,  161. 

may  be  directed  by  court  to  state,  160,  161. 
what  matters  he  decides,  174. 
witness  before,  liable  for  perjury,  142. 

UNCERTAIN, 

alternative  in  award,  200,  201. 
award  must  not  be,  204-209. 
directions  in  award,  bad,  260,  261. 
setting  aside,  award,  when,  371. 

UNDERWRITER,  reference  of  dispute  by,  34. 

"  UNTIL  "  a  certain  day,  in  time  for  making  award,  meaning  of.  112, 116. 

USUAL  TERMS,  reference  on  the,  meaning  of,  65,  66. 

VALIDITY  of  award  doubtful,  no  attachment,  339. 

under  Lands  Clauses  Act,  may  be  contested  after 
mandamus  to  take  up,  286. 
VALUATION, 

made  without  evidence,  144. 

not  an  arbitration,  44,  45,  173,  191. 

to  be  made  on  a  specified  day,  time  essential,  113. 

K.  2  s 
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VALUER, 

arbitrator  calling  in,  163,  164. 

damages,  to  assess,  cannot  enter  verdict,  104. 

examined  as  to  basis  of  valuation,  303. 

generally  not  arbitrator,  44,  45,  173,  191. 

refusal  to  act,  effect  of,  63. 

umpire,  valuer  emploj^ed  by  party  appointed,  94. 

VERDICT, 

award  equivalent  to,  232,  233,  308,  309. 

not  for  purposes  of  appeal,  233. 
awarding  entry  of,  222,  223. 

costs  following,  though  plaintiffs  claim  reduced,  246.^ 
indictment,  verdict  of  guilty  should  be  taken  on,  64,  65. 
second  reference  enforced  by  means  of,  390. 
taken  subject  to  a  reference,  64,  104,  222,  223. 

failure  of  reference,  389. 
unauthorised  award  of.  no  attachment,  223. 

VIEW, 

discretionary  in  arbitrator,  137,  145. 

of  premises,' when  condition  precedent  to  reference,  135,  136. 

VOID  AWARD,  when  set  aside,  369. 

VOLUNTARY  STATEMENTS  by  arbitrator,  .304,  305. 


WAIVER, 

of  improper  appointment  of  umpire,  150-152,  178. 
irregularity  in  proceedings,  150-152,  169,  367,  380. 

showing,  as  cause  against  motion  to  set  aside  award, 
380. 
objection,  by  agent,  34,  178. 
objection  to  arbitrator,  by  conduct  of  parties,  95. 
right  to  costs  awarded,  216. 
umpire  not  hearing  evidence,  184. 

WASTE, 

award  to  commit,  bad,  266. 
set  aside,  372. 

WATER  RIGHTS,  award  as  to,  259-261,  266. 

WATERWORKS  CLAUSES  ACT,  1847. .5. 

WEIRS,  award  to  remove,  performance  of,  318. 

WIFE, 

award  of  payment  to,  good,  252,  253. 

payment  to  husband  not  a  performance  of,  317,  318. 
husband's  reference  as  to  wife's  property,  29. 
power  of,  to  bind  herself  by  referring,  27,  28. 
reference  with,  by  party  knowing  her  coverture,  binding,  28,  373. 

WILL, 

arbitrator  cannot  be  appointed  by,  46. 
construction  of,  may  be  refen'ed,  2. 

WINE,  demand  of,  not  same  as  demand  of  wine  warrant,  342,  343. 
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WITHDrtAWING    JUNIOR  on  reference,  whether  cause  terminated, 
389. 

''  WITHIN"  a  certain  time,  includes  last  day,  112. 

WITNESS.     See  Evidexck. 

arrest,  attendin.i^  the  arbitrator  privileged  from,  140. 
costs  of,  costs  of  reference,  235,  359. 

rejected  by  arbitrator,  not  allowed,  359. 
enforcing  attendance  of,  on  reference  out  of  court,  139. 

under  order  of  court,  137,  138, 
139. 
county  court,  by,  140. 
examination  of,  on  oath,  141,  142. 

sick  witness  at  his  own  house,  135. 
examination  of,  presence  of  both  parties,  should  be  in,  147-150,  3(37. 
at  witness's  house,  135. 
waiver  of  irregularity,  151,  152,  184,  185,  3G7. 
misconduct,  whether  ground  for  setting  aside,  373,  374. 
perjury,  award  not  set  aside  for,  373,  374. 

indictable  for,  142. 
refusal  to  hear,  when  award  set  aside  for,  143-140,  368. 

to  wait  for,  140. 
rejecting  wrongly  as  incompetent,  award  not  set  aside,  155,  368. 
umpire  refusing  to  rehear,  award  set  aside,  185,  368,  369. 

WOMAN,  MARRIED.     See  Wife. 

WORKMEN'S  COMPENSATION  ACTS,  1897  and  1900.     See  Ait.  of 
Statutes,  528,  549. 
Arbitration  Act  excluded,  90. 
county  court,  jurisdiction  of,  89. 

rules  in,  90,  532. 
references  under,  15,  88-91. 

WORKMEN  AND  MASTER,  references  as  to, 
compensation  to  workmen,  15,  88,  89. 
dangerous  or  injurious  trades,  10. 
differences  between  masters  and  men,  15. 
means  of  escape  from  factories,  16,  17. 


THE    END. 
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